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Term,  May,  1880. 

IsDicncBNT. — ^Plbadino. — Cruelty    to   CaiLDiu&ir. — ^Evidskgb. — 

EXPSBTS.— PH0T3ORAPH9. — A.PPEAL. — CROSS-EZASCINA- 

TiON.— Namb3. — Variancb. — ^Intekt. 

Wberc  the  offense  cbnrged  in  an  indictmeDt  is  one  which  is  accom- 
plished by  several  acts  at  separate  times,  it  may  be  stated  to  have 
been  done  on  one  day  named.* 

Thus  in  an  indictment,  under  the  act  to  prevent  and  punish  wrongs  to 
children  (L.  1876,  p.  05,  c.  122,  §  4),  for  endangering  the  health  of 
a  cliild  by  a  series  of  omissions  to  provide  proper  food  and  sustenance 
and  medical  attendance  during  a  considerable  [)eriod  of  time, — HM^ 
that  it  was  proper  to  charge  in  the  indictment  that  the  offense  was 
committed  uix>n  a  particular  day,  after  the  consequences  of  the  neg- 
lect were  developed. 

In  a  prosecution  under  that  oct,  the  testimony  of  experts  is  proper  as  to 
the  physical  condition  of  the  child,  as  well  as  evidence  as  to  the 
food  supplied,  and  its  general  mode  of  life  as  directed  by  the 
accused. 

Testimony  as  to  the  resulting  condition  of  the  child  is  not  inadmis- 
sible merely  because  witness  first  saw  him  some  deys  after  he  had 
been  taken  from  the  charge  of  the  accused. 

Photographs  of  the  child,  taken  within  a  reasonable  time  after  his 
removal  from  the  charge  of  the  accused,  are  admissible  to  show  his 
physical  condition  at  or  about  the  time  of  his  removal,  although 
taken  for  the  purpose. 


*  Compare  Commonwealth  «.  Robinson,  80  Am.  R  677;  8.  C,  126 
259. 
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•  ^ 

The  admission  of  testimony  for  the  prosecution,  which,  abstractly 
coDsidered,  was  objectionable  at  the  time  of  its  introduction,  is  not 
ground  for  reversal,  if,  by  evidence  afterward  given  on  farther 
defense,  it  became  important  as  rebutting  testimony ;  and  if,  by  rea- 
son of  other  evidence,  it  could  not  have  worked  to  the  prejudice  of 
the  accused . 

The  defense  having  introduced  evidence  of  the  general  good  condition 
of  children  under  care  of  the  accused,  other  than  the  one  namod  in 
the  indictment,  the  people  have  a  right  to  give  evidence  in  re- 
buttal on  the  same  point. 

In  such  a  prosecution,  cross  examination  of  the  accused,  as  to  his  wife^s 
means  and  property,  and  his  own  private  Independent  business 
relations  having  no  immediate isonnootion  with  the  offense  charged, 
— Eeldj  not  beyond  the  limits  of  cross-examination. 

An  indictment  is  not  affected  by  variance  or  misnomer  in  the  name  of 
a  person  other  than  the  accused  mentioned  th^cin,  if  either  Of  the 
two  names  by  which  the  person  b  designated  is  one  by  which  he  is 
commonly  known.* 

The  law  imposes  upon  one  receiving  a  child  into  his  custody  the  duly 
of  furnishing  such  reasonable,  proper  food,  clotliing,  care  and  med- 
ical attendance  as  is  reasonably  necessary  and  proper  to  prevent  his 
life  from  being  injured ;  and  if,  he  willfully  neglect  to  do  so,  and 
the  life  of  the  child  be  thereby  endangered,  or  his  health  injured,  he 
is  guilty  of  a  violation  of  the  statute  to  prevent  and  punish  wrongs 
to  children. 

If  he  does  not  have  the  means  necessary  to  provide  reasonably  proper 
•ustenanoe  and  medical  care,  it  is  bis  duty  to  apply  to  the  proper 
public  authorities  for  the  necessary  assistance,  and  if  he  willfully 
neglcots  iO  to  do,  to  the  injury  of  the  child,  he  is  liable  to  punisb- 
mentt 

^^^_^.^_^_^^^_^^___^^__^_^_^_^.^„^_^^___^,__.,___^,_^^_^^,^.^^_^^_____^_^_^^_^_^,^,,^^^^,^^____^_^__^^ 

'^  Compare  Battle  e.  State,  80  Am.  R  160;  S.  C,  4  Tej$.  Ot,  App. 
595;  Kennedy  e.  People,  89  if.  F.  245;  6.  C,  6  Abb,  Pr.  K  8.  147. 

An  averment,  in  an  indictment,  in  laying  the.ownership  of  prop- 
erty involved  in  the  offense,  which  says  that  it  is  **the  property  of  the 
late  W.  C,"  is  defective  and  insufficient,  for  it  lays  the  ownership  in 
a  dead  person.     Pleasant  ti.  State,  17  Ala.  190. 

t  As  to  the  meaning  of  cruelty,  see  Commonwealth  e.  McClellan, 
101  JfoM.  84. 

For  definitions  of  '*  injury,"  see  People  e.  Carmichael,  5  Mieh.  10; 
People  e.  Adwards,  5  IcL  23. 

As  to  the  rights  of  an  institution  under  investigation,  see  K.  Y. 
Juvenile  Guardian  Soc  e.  Roosevelt,  7  JM^,  18& 
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hoper  performance  of  a  duty  imposed  by  law  is  not  dispensed  with 
limply  because  the  person  thinks  that  in  doing  it  in  an  unauthorized 
manoer,  or  after  liis  own  fashion,  he  has  done  the  best  under  the 
circumstaDces  in  his  judgment.  The  question  is  whether  he  has 
beeo  guilty  of  willful  neglect,  irrespective  of  motive  or  intent  to 
commit  a  crime.* 

Wbeo  one,  accused  of  a  crime,  is  proven  to  have  done  the  act  charged, 
the  burden  is  upon  him  to  satisfy  the  jury  that  he  did  it  honestly 
and  without  any  intention  to  commit  a  crime. 

Error  to  the  court  of  general  sessions. 

The  plaintiff  in  error,  Edward  Cowley,  was  indicted 
in  the  court  of  general  sessions  of  the  city  and  county 
of  New  York,  for  a  violation  of  section  4  of  chapter 
122  of  Laws  o/lSlQ,  entitled :  "An  act  to  prevent 
and  panish  wrongs  to  children."  The  indictment  con- 
tained five  coants,  but  only  the  first  two  were  sub- 
mitted to  the  jury. 

The  evidence  on  the  part  of  the  prosecntion  estab- 
lished, that  the  child  was  received  into  the  Shepherd's 
Fold,  an  institution  for  the  care  of  children,  under  the 
management  of  the  defendant,  in  January,  1878,  being 
then  in  good  health  and  condition  ;  that  on  December 
26,  1879,  the  child  was  taken  by  the  wife  of  the 
prisoner,  wrapped  in  a  blanket,  to  Saint  Lnke'a 
Hospital,  at  which  time  it  was  in  a  horribly  emaciated 
condition— the  result,  as  testified  to  by  the  physicians 
who  examined  it,  of  starvation.  Further  evidence  was 
given,  showing  that  the  child  was  fed  with  improper 
and  insufficient  fpod,  that  it  received  no  proper  care  of 
any  kind,  and  no«sufficient  medical  treatment  when  ill. 

The  testimony  on  the  jtSLVt  of   the   defense  was 

*  Compare  State  v.  lialstead,  10  Cent.  L,  J,  290;  Ahb,  Trial  Et.  779, 
778.  See  also  Verona  Cheese  Pact.  ©.  Murtagli,  50  iV.  T,  314;  rev'g 
4  Lan$,  17;  U.  8.  u.  Highleyman,  22  Int,  Rev.  Bee.  138;  U.  S.  v. 
McKim,  ZHtUb.  155;  Broom'»  Max.  807;  1  Ecut  P.  0.  231;  Fox  t. 
8Ute,  80  Am.  B.  144;  8.  C,  8  Tex.  App.  820;  Parrell  v.  State,  80  Am. 
R.  4117,  and  note;  8.  C,  88  Okio  SL  466. 
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directed  to  show  that  the  child  was  properly  cared  for, 
and  that  its  emaciated  condition  was  the  result  of 
disease,  for  which  the  prisoner  was  not  responsible. 
The  trial  of  the  case  occupied  several  days. 
Becordeb  Shtth  charged  the  jary  as  follows  : 
**  Gentlemen  of  the  Jury :  The  statute  under  which 
this  indictment  is  found  provides  that  *  Whoever 
having  the  care  or  custody  of  any  child  shall  willfully 
•cause  or  permit  the  life  of  such  child  to  be  endangered, 
or  the  health  of  such  child  to  be  injured,  or  who  shall 
willfully  cause  or  x>ermit  such  child  to  be  placed  in 
such  a  situation  that  its  life  may  be  endangered,  or  its 
health  shall  be  likely  to  be  injured,  shall  be  guilty  of 
a  misdemeanor.'  The  indictment  in  this  case,  or  that 
part  of  the  indictment  to  which  your  attention  is 
directed,  and  upon  which  you  have  to  act,  is  contained 
in  the  first  two  counts.  The  firat  count  charges  .that 
this  defendant,  on  the  26th  of  December,  in  the  year 
1870,  did  neglect  to  provide  Louis  Kulkusky,  other- 
wise called  Louis  Victor,  of  which  child  he  then 
and  there  had  the  care  and  custody,  and  who  was  then 
in  his  custody,  and  was  an  infant  of  tender  age,  to 
wit,  of  the  age  of  five  years,  and  to  give  and  administer 
unto  the  said  child,  proper,  wholesome  and  sufficient 
food,  meat,  drink,  warmth,  clothing,  bed-covering  and 
means  of  cleanliness,  and  did  therein  and  thereby  will- 
fully cause  and  permit  the  health  of  said  child  to  be 
injured  against  the  form  of  the  statute.  The  second 
count  is  substantially  like  the  first,  with  the  exception 
that  it  charges  that  the  child  Louis  Victor  was  sick 
and  ailing,  and  that  the  defendant  willfully  neglected 
to  provide  him  with,  and  to  give  and  administer  unto 
such  child,  due,  proper  and  sufficient  medicine  and 
medical  attendance  and  care  while  he  was  so  sick, 
diseased  and  ailing ;  and  did  willfully  cause  and  per- 
mit the  health  of  said  child  to  be  injured.  Those  are 
the  two  counts  of  this  indictment  upon  which  this 
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prisoner  is  to  be  tried,  and  upon  which  your  verdict  is 
to  be  fonnded. 

"  And,  gentlemen,  before  proceeding  to  charge  you 
with  reference  to  the  law  which  is  to  govern  in  this 
dise,  it  is  proper  for  me  to  say  that  this  case  is  to  be 
determined  solely  upon  the  testimony  of  the  witnesses 
that  appeared  here  before  you  upon  the  stand.  You 
are  not  to  permit  yourselves  to  be  inflaenced  in  the 
slightest  degree,  either  for  or  against  this  prisoner,  by 
any  other  matter  or  thing  than  what  api)ears  in  the 
evidence  given  before  you  upon  the  trial  of  this  case  ; 
in  other  words,  your  minds  are  not  in  any  respect  to  be 
inflaenced  by  anything  that  may  have  been  published, 
or  by  anything  that  may  have  been  said,  or  by  any 
conversation  that  you  may  have  heiard,  in  respect  to 
this  case.  You  are  to  pass  upon  the  guilt  or  innocence 
of  this  prisoner  ui)on  the  evidence,  and  upon  that 
alone ;  to  go  beyond  that  and  permit  yourselves  to  be 
influenced  in  any  way,  except  by  the  evidence,  would 
be  a  violation  of  your  oaths,  and  would  be  an  act  of 
great  injustice,  not  only  to  the  prisoner,  but  to  the 
people  of  the  State  of  New  York.  Gentlemen,  before 
yon  can  convict  the  prisoner  under  either  count  of  the 
indictment  which  I  have  read  to  you,  the  prosecution, 
represented  here  by  the  district  attorney,  must  estab- 
lish, by  competent  evidence,  to  your  entii'e  satisfaction, 
beyond  a  reasonable  doubt, — the  legal  meaning  of 
which  I  will  hereafter  call  your  attention  to — that  the 
prisoner  had  the  care  or  custody  of  Louis  Victor, 
and  that  he  willfully  caused  or  permitted  his  health  to 
be  injured  in  the  way  specified  in  this  indictment.  It 
appears  here,  gentlemen,  and  it  is  not  probably  dis- 
puted, but,  however,  I  leave  it  to  you  as  a  question  of 
fact  to  determine,  that  the  defendant,  for  some  time 
prior  to  the  26th  day  of  December  last,  was  the  active 
manager  or  representative  of  the  institution  called  and 
known  as  the  *'  Shepherd's  Fold."    The  object  of  that 


6  -^  AfiBOTTS    NEW  CASHSS. 

'  —  ■■—III.    I  ,^^.^__^,,„|^^^ 

Cowley  «.  People. 

institation,  as  described  in  the  certificate  of  its  incor- 
poration, to  which  your  attention  was  called  yesterday, 
was  '^the  receiving  and  adopting  children  and  yoath 
of  both  sexes,  between  the  ages  of  twelve  months  and 
fifteen  years,  who  are  orphans,  half-orphans,  or  other- 
wise friendless ;  these  to  keej)^  snpport  and  educate, 
apprentice  and  place  ont  to  service,  trades  and  schools. 
Also  to  receive  such  children  of  poor  clergymen  for 
training  and  education  who  may  be  deemed  eligible 
and  who  shall  be  approved. by  the  trustees  of  the 
Shepherd's  Fold.  And  to  receive  other  children  and 
yonths  for  education  and  training,  to  such  extent  as  in 
the  judgment  of  the  trustees  may  be  expedient."  It 
further  appears,  that  on  January  23,  1878,  the  defend- 
ant received  the  boy  called  Louis  Victor  from  his 
father,  and  that  he  thereupon  undertook  the  c^re  and 
custody  of  this  child,  and  that  such  care  and  custody 
continued  from  January  23, 1878,  down  to  December  26, 
1879,  when  the  child  was  taken  to  St.  Lnke^s  Hospital. 
It  also  appears  by  the  evidence  of  the  witnesses  Flsk 
and  Massie-,  that  at  the  time  this  child  was  delivered, 
or  immediately  before  he  was  delivered  to  the  defend- 
ant, he  appeared  to  be  in  a  x>erfect  state  of  health — 
very  plump,  lively,  happy  and  stout.  The  defendant 
also  testifies  as  to  the  condition  of  the  child  at  that 
time.  My  recollection  is  that  he  read  from  his  book  of 
admissions,  'that  the  child  had  a  fair  complexion, 
and  that  he  was  a  promising  child,  health  average,  and 
that  he  had  not  the  usual  sicknesses  which  children  of 
his  age  are  usually  liable  to.'  On  December  26,  1879, 
this  child  was  delivered  by  the  defendant's  wile  to  the 
authorities  of  St.  Luke's  Hospital,  and  was  received 
into  that  institution  by  Dr.  Ridlon,  the  physician  in 
charge.  Dr.  Ridlon,  in  his  testimony,  which  you  will 
recollect,  describes  his  condition  on  December  26, 1879, 
when  he  received  him,  as  follows:  *He  was  very 
much  emaciated  about  the  head  and  arms  and  body; 
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he  was  simply  skin  and  bones ;  there  was  no  signs  of 
any  fat  or  muscular  development.  About  the  thighs, 
l^s  and  feet  there  was  a  great  deal  of  oadema,  that  is, 
the  tissue  between  the  skin  and  the  museles  was  filled 
with  water,  so  that  if  you  pressed  upon  it  with  your 
'  finger  it  leaves  an  impress  which  would  appear  as  if 
yon  pressed  into  putty,  and  which  disappears  in  a  very 
little  time.  It  is  one  of  the  symptoms  of  great  emacia- 
tion. He  was  very  pale ;  on  the  tarsus  of  his  left  foot 
there  was  an  ulcer  as  large  as  a  quarter  dollar,  which 
was  dry  and  of  a  dark  reddish  brown  color.  There 
was  a  small  bed-sore  over  the  left  hip  bone,  and  two  or 
three  small  abrasions  along  the  spinal  column  where 
the  hips  stuck  out.  He  was  very  stupid ;  he  made, 
during  the  time  I  was  examining  him  in  the  oflSce  in 
the  presence  of  Mrs.  Cowley,  no  cry,  or  noise  what- 
ever, and  after  he  was  taken  to  the  ward  he  continually 
cried  for  food,  especially  for  meat,  when  any  one  was 
near  him.  He  was  pale,  not  of  a  waxy  white  hue,  but 
simply  dark,  i)ale,  bloodless  hue.  He  said  nothing 
beyond  calling  for  food.  He  did  not  have  indications 
of  having  any  one  of  the  four  constitutional  diseases 
given  in  the  books,  and  in  the  opinion  of  this  witness 
this  condition  was  simply  and  wholly  due  to  improper 
food,  and  want  of  a  sufficient  quantity  of  food — ^starva- 
tion, in  other  words.' 

''Now,  gentlemen,  if  the  testimony  of  Dr.  Bidlon 
is  true,  and  you  believe  it  as  to  the  condition  of  this 
child  when  he  was  received  into  St.  Luke's  Hospital, 
on  the  26th  of  December,  1879,  from  this  defendant  or 
his  wife,  •the  first  question  for  you  to  determine  will  be 
by  what  means  was  this  condition  of  Louis  Victor  on 
that  day  as  described  by  Dr.  Bidlon  caused,  and  by 
whom  was  it  caused  I  Was  it  caused  by  the  adminis- 
tration of  innutritions  or  insufficient  food,  or  want  of 
reasonable  and  proper  medical  attendance  and  care,  or 

it  <aansed  by  boti^  t    You  hi^ve  heard  the  evidence, . 


8  ABBOTT'S    NEW  CASES. 

Cowley  ©.  People. 

gentlemen  of  the  jury,  of  the  witnesses  who  have  been 
produced  on  the  part  of  the  prosecution,  you  have  also 
heard  the  evidence  of  the  defendant,  his  wife,  and  the 
other  witnesses  produced  by  him  in  respect  to  the  care 
bestowed  by  the  defendant  on  this  boy,  the  nature  and 
quantity  of  the  food  that  was  administered  to  him,  the 
medical  attendance  that  was  bestowed  upon  him,  and 
the  account  of  his  condition  from  the  time  that  he 
entered  that  institution  in  January,  1878,  down  to  and 
including  the  2eth  of  December,  1879,  and  it  is  for  you 
to  determine,  upon  all  the  evidence  in  this  case,  first, 
as  to  whether  or  not  the  quantity  and  quality  of  the 
food  administered  by  the- defendant  to  the  boy  Louis 
Victor  was  sufficient,  whether  it  was  good  nutritious 
food,  whether  it  was  such  food  as  was  fit  for  him  in 
the  condition  in  which  he  was  described  by  all  the 
witnesses  in  this  case  who  have  mentioned  his  condi- 
tion, and  whether  this  food  such  as  was  given  to  him, 
caused  or  procured,  or  brought  about  the  result 
described  by  the  witnesses ;  and  secondly,  whether 
this  defendant  furnished  this  child  with  the  necessary 
medical  attendance  which  his  bodily  ailings,  if  you 
find  he  had  any  ailings,  required  that  he  should  have 
had,  and  it  is  for  you  to  say  whether  it  was  sufficient 
or  not. 

'^  On  these  questions,  gentlemen,  you  alone  are  the 
judges.  You  alone  are  to  find  upon  the  evidence  in 
in  this  case,  whether  the  food  that  was  administered  to 
that  child  was  of  such  a  kind  and  of  such  a  quality,  as 
was  necessary  and  proper  for  him  to  receive  in  the  con- 
dition in  which  he  was  from  the  time  he  entered  that 
home,  down  to  and  including  the  26th  of  December, 
1879.  You  also  have  a  right  in  this  connection  to 
take  into  consideration,  and  to  consider  the  testimony 
of  the  medical  experts  who  were  examined  in  this  case. 
I  am  not  going  to  repeat  to  you  the  testimony  of  any 
of  these  witnesses,  because,  gentlemen  of  the  jury,  you 
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have  listened  to  it  with  patience  and  attention.  It  has 
been  fully  gone  into  by  the  counsel  on  both  sides 
yesterday,  and  from  the  manner  in  which  I  saw  you 
watch  the  different  witnesses  as  they  presented  them- 
selves upon  the  stand,  it  is  undoubtedly  fresh  in  your 
minds  and  in  your  recollection.  You  must  take  all 
the  testimony  into  consideration,  and  give  it  just  such 
weight  as  you  think  it  is  entitled  to,  under  all  the  cir- 
cumstances of  this  case,  for  the  purposes  of  enabling 
you  to  come  to  a  proper  conclusion  as  to  the  guilt  or 
innocence  of  the  defendant.  I  will  call  your  attention 
merely  to  one  fact,  which  appears  in  the  testiiAony  of 
Dr.  Hawes,  in  respect  to  the  amount  of  medical  attend- 
ance that  was  given  to  this  child  between  July  or 
August,  1879,  and  October,  1879.  It  appears  in  his 
testimony,  if  I  recollect  right,  but  you  recollect  better 
than  I  do,  that  the  child  was  brought  to  him  suffering 
in  July  or  August,  1879 ;  that  he  prescribed  for  him 
on  that  occasion  certain  medicines  which  he  described, 
and  that,  in  addition  to  the  medicine,  he  prescribed 
nutritious  food  and  out-door  exercise  or  air.  He  did 
not  see  the  child  again  until  he  was  called  to  see  him 
in  October  following  ;  and  one  of  the  questions  for  you 
to  determine,  will  be  whether  that  child,  between  July 
and  October,  1879,  had  or  had  not  a  sufficient  amount 
of  medical  care  and  attention  in  his  then  condition, 
whatever  that  condition  may  be  as  you  may  find  it 
from  the  evidence. 

*^It  further  appears,  gentlemen,  in  this  case,  how- 
ever, I  leave  it  to  you  to  say  whether  it  does  or  not — 
my  impression  is  that  it  appears  in  this  case  that  from 
October,  1879,  down  to  the  26th  of  December,  1879, 
this  child  had  no  medical  care  or  attendance  whatever ; 
that  is,  that  he  had  no  attention  given  to  him  by  any 
X>hysician.  Medicines  it  appeara  were  administered  to 
him  during  that  time,  and  it  is  a  question  for  yon  tf 
determine  whether  between  those  two  periods,  Octa 


10  ABBOTTS    NEW   CASES. 

Cowlej  0.  Peoplo. 

ber,  1879,  and  the  26th  of  December,  1879,  the  condi- 
tion of  that  child  required  medical  care  and  attention 
and  medical  skill.  Those  are  all  questions,  gentlemen, 
for  you  to  decide  and  to  determine  upon  all  the  evi- 
dence in  this  case.  It  is  claimed  on  the  part  of  the 
prosecution  that  the  food  furnished  was  insufficient  in 
quantity,  and  that  it  was  unfit  in  quality  for  this  child 
in  its  then  condition,  and  that  the  injuries,  if  you  find 
there  were  any  injuries  sustained,  were  induced  by 
reason  of  or  caused  by  this  insufficient,  inaatritious 
and  improper  food.  It  is  also  claimed  on  the  part  of 
the  prosecution  that  the  medical  care  which  was  given 
to  this  child,  and  to  which  I  have  already  called  your 
attention,  was  insufficient,  and  that,  by  reason  of  insuf- 
ficient medical  care  and  attention,  the  health  of  this 
child  was  impaired.  Those  are  questions  for  you,  as  I 
have  already  stated,  to  be  determined  upon  the  evi- 
dence in  the  case.  It  is  for  you  to  say  whether  the 
food  was  or  was  not  sufficient  for  this  child  in  its  then 
condition,  and  whether  or  not  he  had  sufficient  and 
proper  medical  care  and  attention.  The  defendant 
claims,  however,  on  the  other  hand,  that  during  all 
the  time  that  he  had  the  care  and  custody  of*  this 
child,  that  he  furnished  him  with  sufficient  food,  in 
both  quality  and  quantity ;  that  after  he  became  sick 
some  time  in  the  summer,  or  in  the  early  fall  of  1879, 
that  he  gave  him  in  addition  to  the  food,  which  was 
provided  for  the  other  children,  and  of  which  he  seems 
to  have  partaken,  certain  other  food  of  a  character 
which  the  defendant  believed  to  be  nutritious,  and  fit 
for  the  child  in  his  then  condition ;  in  other  woids, 
both  the  defendant  and  his  wife  claim  that  they  did  all 
that  they  possibly  could  do  to  preserve  and  protect  the 
life  and  health  of  this  child,  while  he  was  in  his 
custody.  You  have  a  right,  gentlemen,  to  take  the 
testimony  of  the  defendant,  of  his  wife,  and  of  the 
other  witnesses  which  he  produced  for  the  purpose  of 
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enabling  yon  to  arrive  at  the  conclnsion,  as  to  whether 
or  not  the  statements  made  by  them  or  the  statements 
made  by  the  witnesses  for  the  prosecution  are  to  be 
relied  Qpon«  because  in  many  instances  the  testimony 
on  the  XHirt  of  the  prosecution,  is  directly  contradictory 
of  that  introduced  on  the  i)art  of  the  defense.  This 
is  a  question  for  you  to  determine.  You  are  also 
to  take  into  consideration  the  testimony  offered  by 
the  prosecution,  and  the  testimony  offered  by  the 
defendant ;  to  examine  it,  and  you  are  to  deter- 
mine which  of  those  witnesses  has  told  the  truth, 
and  which  of  those  witnesses  have  described  the 
true  state  of  affairs,  as  they  existed  in  that  place 
between  January,  1878,  and  December,  1879.  You 
have  also,  gentlemen,  a  right  to  take  into  considera- 
tion in  arriiring  at  the  amount  of  credit  to  be  given  to 
these  witnesses  on  both  sides,  the  manner  in  which 
they  gave  their  testimony  and  the  situation  in  which 
they  were  placed.  You  have  a  right  to  take  into  con- 
sideration, in  the  case  of  those  children,  their  youth  ; 
and  all  the  surrounding  facts  and  circumstances  as 
they  have  been  developed  here  before  you,  by  the  wit- 
nesses, to  enable  you  to  amve  at  what  the  exact  truth 
is  in  this  case,  and  upon  these  particular  questions. 

^^  Now,  gentlemen,  1  do  not  deem  it  necessary  to  go 
at  any  greater  length  into  the  facts  than  I  have  alieady 
done,  because  I  have  neither  the  inclination  to  deal 
with  facts,  nor  have  I  the  legal  right  to  deal  with 
them,  except  so  far  as  it  may  be  necessary  to  call  your 
attention  to  the  propositions  of  law  which  I  intend  to 
lay  down  for  the  purpose  of  guiding  you  in  your 
deliberations.  I  have  no  desire,  nor  is  it  my  duty  to 
say  anything  which  would  have  a  tendency  to  influ- 
ence your  mind  one  way  or  the  other,  either  for  or 
against  this  prisoner,  or  for  or  against  any  witness  or 
set  of  witnesses.  Those  are  matters  of  which  you  are 
the  sole  judges,  and  upon  you  devolves  the  responsi 
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bility  of  passing  upon  those  questions,  and  determin- 
ing them  according  to  the  law  and  your  own  con- 
science. 

''I  charge  you,  gentlemen,  as  matter  of  law : 

*' First.  That  if  defendant  received  Louis  Victor 
into  his  care  and  custody,  the  law  imposed  upon  him 
the  duty  of  furnishing  such  reasonable,  proper  food, 
clothing,  care  and  medical  attendance  as  was  reason- 
ably necessary  and  proper  to  prevent  his  life  being 
endangered  or  his  health  being  injured,  and  that,  if  he 
Willfully,  that  is  intentionally,  neglected  to  do  so,  and 
the  life  of  the  child  was  thereby  endangered,  or  his 
health  injured,  he  is  guilty  of  the  offense  charged  in 
the  two  first  counts  of  the  indictment.  It  is  for  you 
to  say,  gentlemen,  upon  all  the  facts  and  all  the  evi- 
dence in  this  case  whether  this  defendant  has  or  has 
not  complied  with  the  requirement  .of  the  law  as  I 
have  laid  it  down  for  your  guidance.  I  charge  you 
further — 

^'Second.  That  if  the  defendant,  during  the  time 
he  had  the  care  and  custody  of  Louis  Victor,  did  not 
have  the  means  necessary  to  provide  reasonably  proper 
medical  care  and  attention,  food  and  nourishment  to 
said  child,  so  as  to  prevent  his  life  being  endangered, 
or  his  health  being  injured,  it  was  his  duty  to  apply  to 
the  proper  public  authorities  for  such  public  assistance 
and  relief  in  the  premises  as  was  necessary  to  prevent 
the  life  of  said  child  being  endangered,  or  his  health 
injured,  and  if  the  prisoner  willfully  neglected  so  to 
do,  and  the  child's  life  was  thereby  endangered,  or  his 
health  injured,  he  is  guilty  of  the  offense  charged  in 
this  indictment. 

"  Now,  gentlemen,  for  the  purpose  of  showing  you 
how  far  and  to  what  extent  the  liability  of  this  defend- 
ant goes,  I  call  your  attention  to  a  case  decided  in 
England  in  1875,  under  a  statute  which  is  substantially 
like  the  statute   under  which   this   indictment  was 
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fonnd.  In  this  case,  to  which  I  refer,  the  prisoner  was 
indicted  for  the  manslaughter  of  Charles  Downs ;  an 
infant  who,  at  the  time  of  its  death,  was  a  little  more 
than  two  years  old.  The  child  had  been  ill  and  wast- 
ing away  for  eight  or  nine  months  before  his  death, 
and  the  prisoner  had  the  care  and  cnstody  of  it.  The 
judge  instructed  the  jury  that  the  law  cast  on  the 
father,  who  has  the  custody  of  a  helpless  infant,  a 
duty  to  provide  according  to  his  ability  what  was 
reasonably  necessary  for  the  child,  including,  if  the 
child  was  so  ill  as  to  require  it,  the  advice  of  p^rsoni^ 
reasonably  believed  to  have  competent  medical  skill, 
and  that  if  death  ensued  from  the  neglect  of  this  duty 
it  was  manslaughter  in  the  father  so  neglecting  his 
duty.  He  also  instructed  the  jury,  that  he  did  not 
think  it  any  defense  that  the  prisoner  8incei*ely  believed 
that  he  ought  not  to  have  provided  such  advice,  nor 
that  he  believed  that  he  was  doing  the  best  for  the 
child,  if  he  had  not  in  fact  the  competent  skill  and 
knowledge  himself,  and  he  submitted  the  following 
questions  to  the  jury  : 

^^  Bid  the  prisoner  neglect  to  procure  medical  aid 
for  the  helpless  infant  when  it  was,  in  fact,  reasonable 
so  to  do,  and  he  had  the  ability  t 

'^  Was  the  death  caused  by  that  neglect } 

"Unless  both  of  these  are  proved,  he  is  not  guilty. 
If  both  are  proved,  find  him  guilty;  but  then  say 
further : 

**  Did  the  prisoner  bona  fide^  though  erroneously, 
believe  that  medical  advice  was  not  required  for  the 
child? 

*'  Or  hona  fide  believe  that  it  was  wrong  to  call  in 
medical  aid  \ 

"The  jury  found  in  the  aflBrraative  on  each  ques- 
tion, and  on  that  verdict,  where  the  jury  found  that 
the  defendant  '  hona  fide  believed'  that  he  did  every- 
thing that  was  necessary  and  within  his  means  for  his 
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child,  except  to  provide  medical  attention,  and  that 
he  believed  that  he  should  not  do  it,  that  he  had  a 
conscientious  belief  against  calling  in  medical  advice, 
yet  upon  that  state  of  facts  so  found  in  his  favor,  the 
court  directed  a  verdict  to  be  entered  against  him,  con- 
victing him  of  manslaughter.  The  case  then  went  up 
for  the  consideration  of  the  full  bench,  and  the  chief 
justice  in  delivering  the  opinion  of  the  court,  after  re- 
ferring to  the  statute,  says :  ^  It  makes  it  an  offense 
punishable  summarily,  willfully  to  neglect  to  provide 
adequate  medical  aid  for  the  child.  By  willful 
neglect,  I  understand  an  intentional  and  deliberate 
abstaining  from  providing  the  medical  aid,  knowing  it 
to  be  obtainable.  In  the  present  case  Wie  prisoner, 
from  motives  with  which  I  have  nothing  to  do,  did 
willfully  neglect  to  provide  for  it.  If  he  had  been  pro- 
ceeded against  summarily  under  the  statute,  he  would 
clearly  have  been  liable.  To  cause  death  by  culpable 
neglect  is  manslaughter,  and  the  neglect  on  the  part  of 
the  prisoner  who  caused  death,  was  a  willful  disobedi- 
ence of  the  law,  a  willful  neglect  the  duty  imposed  by 
the  statute.  It  was,  therefore,  culpable  neglect.  On 
that  short  and  distinct  ground,  I  think  the  conviction 
must  be  affirmed.'  I  charge  you  further,  that  it  is  a 
cardinal  doctrine  of  the  criminal  law,  founded  on 
natural  justice,  that  it  is  the  intention  with  which  an 
act  is  done  or  omitted  to  be  done,  that  constitutes  its 
criminality ;  the  intent  and  the  act  must  concur  to 
constitute  a  crime.  Yet  every  sane  person  must  be 
presumed  to  intend  that  which  is  the  ordinary  and 
natural  consequence  of  his  own  act. 

"Fourth.  If,  therefore,  you  find  upon  all  the  evi- 
dence in  this  case  that  the  defendant  did  knowingly, 
that  is  intentionally,  do  what  the  statute  prohibited 
him  from  doing,  or  that  he  knowingly,  that  is  inten- 
tionally, omitted  to  do  that  which  the  law  required  he 
should  dO|  the  act  itself  being  unlawful,  the  law  im- 
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plies  a  criminal  intention  on  his  i>art  to  do  that  which 
the  law  says  he  shall  not  do,  or  to  omit  to  do  that 
which  the  law  says  he  shall  do. 

"Now,  gentlemen,  you  mnst  satisfy  yourselves 
first,  that  this  defendant  omitted  to  do  what  the  law 
required  he  should  do,  if  he  did  omit  to  do  it,  that  is, 
to  provide  this  child  reasonable  and  proper  food  and 
medical  attendance,  and  that  he  did  it  knowingly. 
On  that  point  you  have  a  right  to  take  into  considera- 
tion the  defendant's  own  testimony  on  the  question  of 
intent.  He  says,  gentlemen,  that  he  did  ail  that  he 
could  do,  all  that  he  believed  it  was  necessary  to  be 
done  under  the  circumstances ;  but  that  will  not  ex- 
cuse him,  that  of  itself  is  not  sufficient  to  excuse  this 
defendant.  If  he  saw  this  child  wasting  away  day 
after  day  for  want  of  food,  if  he  saw  its  health  being 
impaired  day  after  day,  and  hour  after  hour  without 
calling  in  medical  attendance  to  relieve  it  from  its 
pains,  its  sickness,  and  its  distress,  and  this  result  was 
brought  about  by  reason  oi|  his  neglect  to.  do  so,  then, 
gentlemen,  the  simple  fact  that  he  thought  he  was 
doing  the  best  that  he  could  do  under  the  circum- 
stances, will  be  no  excuse  whatever  for  his  not  having 
complied  with  the  requirements  of  the  law. 

"Fifth.  The  intent  must  be  proved  to  your  satis- 
faction, as  all  other  material  allegations  in  the  indict- 
ment. And  this  proof  may  be  either  by  direct  or 
indirect  evidence,  tending  to  establish  the  fact,  or  by 
inference  of  law,  to  be  deduced  from  other  facts  proved 
in  the  case.  Intent  is  frequently  a  matter  of  inference 
and  evidence  of  external  or  visible  acts  and  conduct 
which  seems  to  indicate  more  or  less  forcibly  the  par- 
ticular intention.  These  are  all  matters  exclusively  for 
your  consideration.  The  question  of  intent  is  a  ques- 
tion of  fact,  as  I  have  already  stated,  to  be  proved  by 
direct  evidence,  or  to  be  deduced  from  all  the  evidence 
in  this  case  ;  and  it  is  for  you  to  determine  from  the 
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evidence  what  that  intent  was.  If  yon  are  satisfied  he 
willfully  omitted  to  do  what  the  law  required  him  to 
do,  the  omission  to  do  so,  being  in  itself  illegal,  then 
the  burthen  rests  upon  him  to  satisfy  yon  that  he  acted 
honestly,  and  without  any  intent  to  commit  a  crime. 
Now,  gentlemen,  after  you  have  examined  all  the  evi- 
dence in  this  case,  and  all  the  surrounding  circum- 
stances, and,  after  having  given  to  it  a  careful,  cool 
and  deliberate  examination,  you  have  any  reasonable 
doubt  as  to  the  guilt  or  innocence  of  this  prisoner,  that 
doubt  belongs  to  him,  and,  it  will  be  your  duty  to 
acquit.  The  defendant  is  entitled  to  the  benefit  of  any 
reasonable  doubt  arising  upon  the  evidence  in  the  case ; 
and  it  is  incumbent  upon  the  prosecution  to  bring 
home  guilt  to  the  accused  to  the  satisfaction  of  the 
minds  of  the  jury.  *The  doubt,  to  the  benefit  of 
which  the  accused  is  entitled,  should  be  such  as 
rational,  thinking,  sensible  men  may  fairly  and  reason- 
ably entertain,  not  the  doubt  of  a  vacillating  mind  that 
has  not  the  moral  courage  to  decide,  but  shelters  itself 
in  a  vain  and  idle  skepticism ;  in  other  words,  the 
doubt  to  which  he  is  entitled  must  he  such  a  doubt 
which  men  may  honestly  and  conscientiously  enter- 
tain, and  nothing  else.'  Now,  gentlemen,  there  is  a 
presumption  of  law  to  which  this  defendant  is  entitled, 
that  is,  he  is  presumed  to  be  innocent.  That  presumption 
lasts  until  you  render  your  verdict,  if  you  do  render  a 
verdict  against  him,  and  he  is  entitled  to  all  the  bene- 
fits of  that  i)resumption.  He  is  not  to  be  tried  by 
prejudice,  by  public  clamor,  by  anything  else  except 
by  the  legal  evidence  given  in  this  court,  and  accord- 
ing to  the  rules  of  law  as  I  have  laid  them  down  for 
your  guidance.  He  is  also  entitled  to  have  you  take 
into  consideration,  with  all  the  other  evidence  in  the 
case,  any  evidence  that  he  may  have  offered  in  respect 
to  his  good  character.  You  are  to  consider,  that  as  all 
other  evidence  in  this  case.    You  are  to  examine  it ; 
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yon  are  to  gire  him  any  advantage  that  arises  from  the 
fact,  if  it  is  a  fact,  that  he  has  established  good  charac- 
ter to  your  satisfaction. 

*^  Now,  gentlemen,  I  think  that  I  have  said  all  that 
is  necessary  for  me  to  say  to  call  your  attention  to.  this 
case,  with  this  exception,  that  it  is  an  important  case. 
It  is  an  important  one  to  the  prisoner ;  it  is  an  import- 
ant case  to  the  people  of  this  State.  In  my  judgment 
the  developments  made  upon  the  trial  of  this  case  will 
do  a  great  deal  of  good  whatever  the  result  may  be. 
It  will  be  the  means  of  calling  the  attention  of  the 
public  who  support  institutions  of  this  character,  to 
the  manner  in  which  they  are  conducted,  and  will  in- 
duce them  to  look  into  the  management  of  them  to  see 
whether  the  moneys  bestowed  for  the  purposes  of 
charity,  and  for  benefiting  those  who  are  unable  to 
help  themselves,  are  honestly  or  dishonestly  applied. 
We  are  all  so  much  engaged,  that  while  we  are  per- 
fectly willing  to  be  called  upon  to  give,  there  are  very 
few  of  us  that  devote  a  moment  for  the  purpose  of 
ascertaining  whether  what  we  do  give  is  properly  or 
improperly  disposed  of.  It  is  important  to  the 
prisoner.  He  is  a  man  occupying  the  position  of  a 
clergyman  ;  but  in  that  respect,  gentlemen,  he  differs 
from  no  other  man  who  is  brought  here.  It  makes 
him  no  better,  it  makes  him  no  worse.  He  is  liable  to 
be  proceeded  against  like  any  other  man,  who  is 
charged  with  the  commission  of  an  offense,  and  he 
must  be  tried  exactly  the  same  way  as  any  other  per- 
son, and  that  without  any  regard  whatever  to  his 
character  as  a  clergyman.  If  he  is  guilty  of  this 
offense,  then  he  must  be  convicted ;  if  he  is  innocent, 
then  it  will  be  your  duty  to  say  so,  and  that  duty  is  to 
be  performed,  independent  of  the  fact  whether  he  is 
or  is  not  a  clergyman.  There  are  two  or  three  other 
matters  that  have  been  brought  into  this  case,  gentle- 
men, with  which  you  have  nothing  whatever  to  do. 
Vol..  vra.— 8 
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This  prosecation  is  conducted  by  the  properly  con- 
stituted public  officer  of  this  county.  He  is  respon- 
sible for  the  manner  in  which  he  conducts  it,  and  upon 
him  the  responsibility  rests,  and  therefore  you  have 
nothing  to  do  with  anything  that  was  done  by  the 
Society  for  the  Prevention  of  Cruelty  to  Children.  It 
has  no  bearing  whatever  upon  this  case,  and  it  must 
not  be  permitted  by  you  to  enter  into  your  considera- 
tion, in  enabling  you  to  come  to  a  conclusion  about 
this  case. 

^'And  so,  gentlemen^  as  to  another  matter  which 
was  commented  upon  yesterday.  It  was  stated  that 
there  were  twenty -five  indictments  found  against  this 
defendant;  with  this  you  have  nothing  whatever  to 
do ;  it  has  nothing  to  do  with  the  question  of  this  de- 
fendant's guilt  or  innocence  of  this  charge,  whether 
there  is  one  or  fifty  indictments  against  him  is  a  matter 
of  no  importance,  and  so  also  as  to  the  fact  that  he 
was  arrested,  and  that  he  was  shackled  after  he  was 
indicted.  If  he  was  shackled,  those  are  matters  that 
you  have  no  concern  whatever  with,  and  you  must  not 
permit  them  for  one  moment  to  influence  you  one  way 
or  the  other  in  coming  to  a  conclusion  in  this  case. 

"The  case  is  with  you." 

There  was  a  general  verdict  of  guilty,  and  the 
prisoner  was  sentenced  to  the  Penitentiary  for  one  year 
and  to  pay  a  fine  of  $250. 

Other  material  facts  sufficiently  appear  in  the 
following  opinion. 

Charles  W.  Brooke  and  ClarTc  Belly  for  plaintiff  in 
error. — The  indictment  in  neither  of  the  counts  in 
question  charges  the  commission  of  an  affirmative  act, 
but  declares  the  offense  it  attempts  to  charge  as  a 
neglect  to  do  any  act  necessary  to  preserve  life  or 
health.  To  do  an  act  comprehends  an  affirmative, 
aggressive  and  positive  motion ;  to  neglect  to  do  an 
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act  comprehends  precisely  the  opposite  condition.  If 
the  statute  declares  that  a  man  shall  be  pnnished  for 
doing  the  things  be  ought  not  to  have  done,  and  there 
be  no  alternative  provision,  surely  he  does  not  come 
within  the  proscription  or  meaning  of  the  statute  by 
leaving  the  things  undone  which  lie  ought  to  have 
done.  The  statute,  being  entirely  penal  in  its  charac- 
ter, must  be  strictly  construed,  and  cannot  be  extended 
by  implication  (Andrews  v.  United  States,  2  Story, 
203 ;  Strinson  v.  Pond,  2  Curt.  C.  CL  502 ;  United 
Stated  c.  Ten  Cases  of  Shawls,  2  Paine,  162 ;  Ferris  t>. 
Atwill,  1  BlatcTif.  161  ;  United  States  v.  Wilson, 
Baldw.  79 ;  The  Harriet,  1  Story  C.  CL  251 ;  United 
States  X.  Ragsdale,  Hemp.  497 ;  Chase  v.  New  York 
Central  R.  R.  Co.,  26  N.  Y.  523 ;  Strong  v.  Stebbins, 
6  Cow.  211 ;  Palmer  v.  Coniey,  4  Den.  375).  It  must 
be  construed  in  accordance  with  the  necessary  implica- 
tion of  its  language  (Green  v.  Wood,  7  Q.  B.  178; 
Rex  V.  Stoke  Damarel,  IB.  AC.  569 ;  Lamond  v. 
Eiflfe,  3  Q.  B.  910 ;  Waller  v.  Harris,  20  Wend.  561, 
662 ;  Blanchard  v.  Sprague,  3  Sumn.  279  ;  Everett  v. 
Mills,  4  Scott  N.  C.  531 ;  Ukited  States  v.  Sharp,  Pet. 
C.  Ct.  118).  A  casus  omissus  can  in  no  case  be  sup- 
plied by  a  court  of  law,  for  that  would  be  to  make 
laws  (1  T.  R.  52 ;  R.  v.  Barham,  %  B.AC.  104 ;  Not- 
ley  t).  Buck,  Id.  164 ;  Story  C(mfl.  of  L.  17).  An 
offender  who  is  protected  by  the  letter  of  a  penal 
statute  cannot  be  deprived  of  its  benefit  on  the  ground 
that  his  case  is  within  its  spirit  (United  States  t?.  Rags- 
dale,  supra;  Bac&rCs  Maxims,  51,  58,  59  ;  Fletcher  v. 
Lord  Sondes,  3  Bing.  580 ;  Foster,  424 ;  2  Hawkins, 
c.  25,  §  110).  ''  Where  a  particular  statute  is  relied  on 
in  an  indictment,  the  words  of  the  act  must  be  con- 
formed to  in  the  indictment  *'  (Updegraff  n.  Common- 
wealth, 6  8.  &  M.  5).  '^  Where  the  language  of  the 
statute  is  descriptive  of  the  nature  of  the  offense,  it 
is  necessary  to  specify  it  in   the   particular  words 
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of  such  statute"  (State  v.  Stedman,  7  Porter^  496; 
Bell  V.  State,  5  ^/i<7^.  [Ar/c]  636;  United  States  t>. 
Dickey,  1  Morris^  412  ;  Camp.  v.  State,  3  Kelly ^  417 ; 
State  t).  Absence,  4  Portei\  397 ;  State  t>.  Eldridge,  7 
^/igr.  608 ;  State  v.  Mitchell,  6  Mo,  147 ;  Howell  tJ. 
Commonwealth,  6  GralL  664 ;  Hamilton  9.  Common- 
wealth, 3  Penn.  142;  Commonwealth  t>.  Tuck,  20 
Pick.  366  ;  Queen  v.  Downs,  1  Q.  2?.  Div.  R,  25).  In 
misdemeanors  distinct  offenses,  wJien  charged^  may  be 
proved,  but  not  otherwise  (2  Duit.  §  984).  Evidence 
of  a  distinct  substantive  offense  cannot  be  admitted  in 
support  of  another  offense  (State  v.  Wisdom,  8  Porter, 
611 ;  State  v.  Whittier,  8  Shep.  341 ;  Kinchillow  v. 
State,  6  Humph.  9;  2  Ru^s.  on  Crimes,  772;  R.  v. 
Mobbs,  6  Cox  C.  C.  223 ;  Commonwealth  v.  Miller,  3 
Cash.  243).  The  admission  of  photographs  v/as  matter 
of  grave  and  serious  error.  The  case  of  Ruloff  v. 
Peoj)le  (46  N.  Y.  224)  is  not  a  precedent  applicable  to 
the  case.  The  Christian  and  surnames  of  the  parties 
must  be  stated  if  the  injured  party  be  known  (Wills 
z.  People,  1  Scam.  399 ;  State  v.  Irvin,  6  Black/,  343 
8  Camp.  264,  266 ;  2  Russ.  1313 ;  Hawk.  b.  2,  c.  26 
§  71 ;  Burns  Justice,  Indictment ;  Crow  C.  C.  36 
Sum.  95  ;  Plowd.  8o  ;  Keil.  25  ;  Dyer,  99  ;  Zellers  « 
State,  7  Porter,  669 ;  Gardner  o.  State,  4  Id.  632 
Holt  O.  N.  P.  695 ;  Commonwealth  v.  Morse,  14 
Mass.  217,  218 ;  Commonwealth  v.  Mauley,  12  Pick. 
173,  174 ;  2  East  P.  C.  631,  780 ;  2  HaZe,  244,  246 ; 
State  V.  Martin,  2  Murphy,  633).  Where  the  indict- 
ment describes  the  i)erson  injured  by  name,  or  declares 
him  to  be  unknown  to  the  gmnd  jurors,  such  allega- 
tion is  materia],  is  traversed  by  the  plea  of  "not 
guilty,"  and  must  be  sustained,  and  may  be  rebutted 
by  proof  (Cameron  v.  State,  8  Engl,  [Ark,'\  712 ; 
Barkman  v.  State,  Id.  703 ;  Hard  Crim.  Law,  32,  33  ; 
R.  V.  Clark,  Ribss.  &  R.  368).  Where  the  indictment 
charged  that  the  defendant  assaulted  Silas  Melville 
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with  intent  to  kill,  and  the  proof  was  that  liis  name 
was  ifelvlUy  it  was  held  a  fatal  variance  (State  v.  Cur- 
ran,  18  Mo.  320 ;  State  v.  Havely,  21  Id.  498 ;  Barnes 
V.  People,  18  Ills.  42  ;  Crnikshanks  v.  Comyns,  24  Id. 
602 ;  R.  V.  Darore,  1  Leachj  362  ;  R.  v.  Jenks,  2  Bast 
P.  C.  514).  The  defendant  could  not  be  indicted  and 
conricted  for  a  resultant  condition,  which  he  had  not 
the  power  to  avoid  {Soscoe's  Crim.  Eo.  667  ;  Begina 
V.  Chandler,  Dearsleftfs  Crovyn  CaseSy  463). 

Benjamin  K.  Phelps^  district  attorney,  for  defend- 
ants in  error. — ^The  photographs  were  properly  received 
(Rnloff  n.  People,  46  N.  Y.  213 ;  Cozzens  v.  Higgxns,  1 
Abb.  Ct.  App.  Dec.  463 ;  S.  C,  33  Hem.  Pr.  436). 
There  could  be  a  conviction  without  proof  of  a  specific 
act  working  the  result  of  injury  to  the  child's  health 
or  danger  to  its  life,  and  a  series  of  acts  of  neglect  were 
sufficient  and  competent  to  sustain  the  charge  in  the 
indictment  (1  Bishop  Crim.  Pro.  %  397 ;  Rex  v.  Moore, 
2  Leachy  676).  If  the  indictment  charges  neglect  in 
more  than  one  form  in  the  same  count,  it  is  in  accord- 
ance with  all  the  precedents  (Rex  v.  Friend,  Russ.  & 
Ry.  20 ;  Reg.  v.  Rugg,  12  Cox,  17).  There  was  suffi- 
cient evidence  as  to  the  correctness  of  the  name  of  the 
injured  child  in  the  indictment  (R.  v.  Nortin^  Buss.  & 
Ry.  510 ;  Rex  v.  Williams,  7  Carr.  &  P.  298 ;  Ken- 
nedy t).  People,  39  N.  Y.  246;  State  v.  Gardiner, 
WrigJU^  392).  The  jury  should  find  the  neglect  to  be 
willful,  that  is,  knowing  and  intentional.  Nothing 
more  was  necessary  (People  v.  Brooks,  1  Den.  467; 
Commonwealth  v.  Oreen,  1  Aslimead,  299 ;  King  v. 
Holland,  6  Durvf.  &  Ea^t,  618).  If  the  defendant 
had  not  the  means  to  provide  for  the  boy,  he  should 
bave  appliecl  to  the  proper  authorities  (Queen  v.  Mab- 
bett,  6  Cox  C.  C.  339).  That  he  thought  he  was  doing 
the  best  he  could,  does  not  excuse  him  (Queen  v. 
Downs,  13  Cox  C.  O.  111). 


22.  ABBOTTS    NEW   CASES. 

Cowley  V.  People. 
«  »  ■ 

Bbady,  J. — ^The  plaintiff  in  error  was  indicted  in 
the  conrt  of  general  sessions,  for  a  violation  of  che 
fourth  section  of  chapter  122  of  the  laws  of  ISTG,  en- 
titled ^^An  act  to  prevent  and  punish  wrongs  to 
children."    The  language  of  the  section  is  as  follows : 

"Whoever,  having  the  care  and  custody  of  any 
child,  shall  willfully  cause,  or  permit  the  life  of  such 
child  to  be  endangered,  or  the  health  of  such  child  to 
be  injured,  or  who  shall  willfully  cause  or  permit  such 
child  to  be  placed  in  such  a  situation  that  its*  life  may 
be  endangered,  or  its  health  shall  be  likely  to  be  in- 
jured, shall  be  guilty  of  a  misdemeanor." 

The  indictment  contained  five  counts ;  but  the  first 
and  second  counts  only  were  resorted  to,  and  these 
contained  the  necessary  charges  to  bring  the  accusa- 
tion within  the  section  referred  to,  and  are  as  follows  : 

"  That  Edward  Cowley,  late  of  the  nineteenth  ward 
of  the  city  of  New  York,  in  the  county  of  New  York 
aforesaid,  being  an  evilly  minded  and  cruelly  disposed 
person,  and  well  knowing  and  intending  the  premises 
hereinafter  set  forth,  unlawfully,  willfully  and 
wickedly,  on  the  twenty-sixth  day  of  December,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-nine,  at  the  ward,  city  and  county  aforesaid, 
did  neglect  to  provide  a  certain  child,  then  and  there 
known  by  the  name  of  Louis  Kulkusky,  otherwise 
called  Louis  Victor,  and  of  which  child  he  then  and 
there  had  the  care  and  custody,  and  which  said  child 
was  then  and  there  in  his  custody,  and  was  an  infant- 
of  tender  age — to  wit,  of  the  age  of  five  years — with, 
and  to  give  and  administer  unto  the  said  child  proper, 
wholesome  and  suflicient  food,  meat,  drink,  warmth, 
clothing,  bed  covering  and  means  of  cleanliness,  and 
did  therein  and  thereby  willfully  cause  and  .permit  the 
health  of  said  child  to  be  injured,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against 
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the  peace  of  The  People  of  the  State  of  New  York  and 
their  dignity. 

^'Second  Connt. — And  the  jurors  aforesaid  upon 
their  oaths  aforesaid  do  farther  present :  That  after- 
wards, to  wit,  on  the  day  and  in  the  year  aforesaid,  at 
the  ward^  city  and  county  aforesaid,  the  said  Edward 
Cowley  unlawfully,  willfully  and  wickedly  a  certain 
child  then  and  there  known  by  the  name  of  Louis  Kul- 
kusky,  otherwise  called  Louis  Victor,  and  of  which  child 
he  then  and  there  had  the  care  and  custody,  and  which 
said  child  was  then  and  there  in  his  custody,  and  was 
an  infant  of  tender  age — to  wit :  of  the  age  of  five 
years — and  which  said  child  theretofore  has  been  and 
then  was  diseased,  sick  and  ailing  in  its  body  and 
limbs,  and  then  and  there  required  proper  medicine 
and  medical  attendance,  did  willfully  neglect  to  pro- 
vide with,  and  to  give  and  administer  unto  said  child 
due,  proper  and  sufficient  medicine  and  medical  attend- 
ance and  care,  when  so  as  aforesaid  diseased,  sick  and 
ailing,  and  did  therein  and  thereby  willfully  cause  and 
permit  the  health  of  said  child — to  wit :  the  infant 
^aforesaid — to  be  injured,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against 
the  peace  of  The  People  of  the  State  of  New  York  and 
their  dignity." 

ni)on  the  trial  numerous  exceptions  were  taken, 
both  to  the  admission  and  exclusion  of  evidence  and 
to  the  rulings  of  the  Recorder  who  presided,  upon  mo- 
tions made  and  requests  to  charge. 

The  prominent  objections  to  the  indictment,  as  they 
are  understood,  are  that  under  the  statute  it  was  nec- 
essary to  charge  the  commission  of  an  affirmative  act 
by  which  the  offense  wa^  demonstrated,  and  that  it 
charged  the  commission  of  the  offense  on  a  particular 
day,  when,  in  point  of  fact,  if  committed,  it  was  the 
result  of  a  series  of  acts  continuing  and  together  re- 
sulting in  the  offense. 
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The  first  of  these  objections  is  utterly  untenable 
upon  any  fair  construction  of  the  statute  or  the  object 
which  it  was  designed  to  accomplish.  Its  language, 
as  we  have  seen,  is  that  whoever  having  the  care  or 
custody  of  any  child  shall  willfully  cause  or  permit 
the  life  of  such  child  to  be  endangered  or  the  health 
of  such  child  to  be  injured,  or  who  shall  willfally 
cause  or  permit  such  child  to  be  placed  in  such  a  con- 
dition that  its  life  may  be  endangered  or  its  health  be 
likely  to  be  injured,  shall  be  guilty  of  a  misdemeanor. 
And  the  exposure  may  necessarily  result  from  a  con- 
tinuing cause  day  after  day,  the  aggregrate  results  of 
which  create  the  danger  contemplated,  or  the  health  to 
be  injured  or  likely  to  be  injared. 

The  allegations  in  the  indictment  were,  as  we  have 
seen,  that  the  plaintiff  in  error  did  ^'  neglect  to  provide 
a  certain  child,  then  and  there  known  by  the  name  of 
Louis  Kulkusky,  otherwise  called  Louis  Victor,  and 
of  which  child  he  then  and  there  had  tlie  care  and  cus- 
tody, and  which  said  child  was  then  and  there  in  his 
custody,  and  was  an  infant  of  tender  age — to  wit,  of  the 
age  of  five  years — with,  and  to  give  and  administer  unto 
the  said  child,  proper,  wholesome  and  sufficient  food, 
meat,  drink,  warmth,  clothing,  bed  covering  and  means 
of  cleanliness,  and  did  therein  and  thereby  willfully 
cause  and  permit  the  health  of  said  child  to  be  injured." 

And  in  the  second  count  with  ^'willful  neglect  to 
provide  with,  and  to  give  and  administer  unto  said 
child,  due,  proper  and  sufficient  medicine  and  medical 
attendance  and  care,  when  so  as  aforesaid  diseased, 
sick  and  ailing,  and  did  therein  and  thereby  willfully 
cause  and  permit  the  health  of  said  child — to  wit :  the 
infant  aforasaid— to  be  injured." 

.  These  allegations  were  distinct  as  to  the  elements  of 
the  defense,  namely,  a  willful  omission  to  give  the  boy 
proper  and  wholesome  food,  and  a  willful  neglect  to 
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provide  and  give  to  him  when  sick,  proper  medicine 
and  medical  attendance. 

These  willfnl  omissions  were  of  acts  which  the 
plaintiff  in  error  was  obliged  by  his  custody  of  the 
child  to  perform  from  the  trust  reposed  in  him,  and 
which  he  undertook  to  discharge,  and  were  within  the 
meaning  of  the  statute,  and  the  discharge  of  which  it 
was  designed  to  enforce  and  therefore  to  secnre.  The 
charge  rested  upon  affirmations  of  negative  acts  on  the 
part  of  the  plaintiff  in  error,  willfully  omitted,  for 
which  he  was  called  upon  to  answer. 

The  plaintiff  in  error  was  not  put  upon  trial  for  the 
omission  to  perform  them  for  any  one  day,  but  for  a 
series  of  omissions  continuing  over  a  period  of  time 
which  resulted  in  endangering  the  health  of  the  boy 
named. 

Under  such  circumstances  it  was  proper  to  charge  in 
the  indictment  that  the  offense  was  committed  upon  a 
particular  day,  after  the  consequences  of  the  neglect 
were  developed. 

Where  the  offense  charged  is  one  which  is  accom- 
plished by  several  acts  at  separate  tiroes,  they  may  be 
stated  to  have  been  done  at  the  same  time  (i?^^7^.  Crim. 
Proc.  §  397,  n.  4 ;  Reg.  v.  Moore,  2  Leaoh^  575). 

The  evidence  given  on  the  trial  showed,  as  already 
suggested,  that  the  injury  to  the  health  of  the  boy 
Louis  Victor  was  the  result  of  several  acts  at  separate 
times  which  the  plaintiff  in  error  was  called  upon  to  per- 
form, but  omitted  to  accomplish.  If  it  were  necessary 
to  allege  in-  the  indictment  the  omission  on  each  par- 
ticular day,  it  would,  in  effect,  present  a  recapitulation 
of  the  evidence  by  which  the  offense  was  to  be  estab- 
lished upon  the  trial,  which  is  not  demanded  by  any  pre- 
cedent, and  would  lead  to  great  prolixity  and  confusion. 
It  is  the  result  of  these  several  acts  which  the  statute 
is  designed  to  punish,  and  it  is  the  result  therefore 
which  establishes  the  offense. 
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For  these  reasons  it  is  thought  that  the  indictment 
is  not  assailable,  and  that  the  objections  to  it  cannot  be 
sustained. 

The  prosecution  gave  evidence  showing  the  condi- 
tion of  the  boy  and  the  manner  in  which  he  was  cared 
for  whilst  in  the  charge  of  the  plaintiff  in  error,  and 
the  consequences  of  it,  and  left  it  for  the  jury  to  de- 
termine, under  proper  instructions,  whether  the  plaint- 
iff in  error  had  discharged  the  duty  imposed  upon 
him  by  the  statute  ;  and  this  necessarily  involved  the 
consideration  of  what  he  had  omitted  to  do,  and 
the  result  of  his  conduct  if  willful.  It  became  neces- 
sary, also,  in  order  to  establish  the  offense,  to  go  into 
details  with  regard  to  the  omissions  set  out  in  the  in- 
dictment, and  this  properly  required  the  examination 
of  experts  as  to  the  physical  condition  of  the  boy,  as 
well  as  the  food  supplied,  its  quantity,  quality,  and 
his  general  mode  of  life  as  directed,  supervised  and  con- 
trolled by  the  plaintiff  in  error,  in  whose  custody  and 
under  whose  management  he  had  been  placed  with  the 
consent  if  not  at  the  solicitation  of  the  latter. 

The  prosecution  was  met  almost  step  by  step  with 
opposition  from  the  counsel  of  the  plaintiff  in  error, 
who  displayed  great  zeal  in  the  defense  of  their  client 
and  great  devotion  to  his  cause.  No  opportunity 
seems  to  have  been  omitted  to  present  an  objection, 
which  was  generally  followed  by  an  exception.  Some 
of  the  exceptions,  however,  have  not  been  presented  for 
consideration  on  the  brief  submitted,  and  upon  exami- 
nation they  are  deemed  to  possess  no  merit.' 

In  disposing  of  the  exceptions  which  were  fully  pre- 
sented, it  is  deemed  the  better  plan  to  take  them  up  in 
the  order  in  which  they  were  considered  on  the  argu- 
ment. 

The  first  of  these  arises  upon  a  question  which  was 
asked  of  Anne  Massey,  a  witness  for  the  people.  It 
appears  by  the  evidence  that  the  boy  was  taken  to  St. 
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Luke^s  Hospital  oa  December  26,  1879.    The  witness 
meotioned  testified  that  having  made  inquiry  at  the 
Shepherd^s  Fold,  on  the  Sanday  after  Christmas  day, 
about  the  boy^  and  having  ascertained  that  he  had 
been  taken  to  the  hospital,  she  went  there  to  see  him 
and  did  see  him. .  She  had  also  stated  that  she  had 
seen  him  two  years  before  that  time,  and  was  asked 
the  following  question  : — ''Did  he  look  the  same  that 
he  did  when  you  saw  him  before  1"    This  question 
was  objected  to,  and  a  discussion  ensued  which  resulted 
in  the  court's  determining  to  allow  it  to  be  put,  the  wit- 
ness having  seen  the  boy  three  days  after  he  was  taken 
to  the  hospital,  and  the  court  having  expressed  the 
opinion  that  it  was  competent  to  show  what  the  condi- 
tion of  the  boy  was  at  that  time,  namely,  within  three 
days  after  he  was  delivered  to  the  hospital  by  the 
plaintiff  in  error,  or  his  agent.    But  the  record  shows 
that  this  question  was  not  answered,  and  it  was  not  re- 
I>eated.    The  question  which  followed  the  discussion 
referred  to  was  this  : — "  What  was  his  condition  when 
you  saw  him  in  the  hospital  ?"  to  which  no  objection 
was  made,  and  which  was  an  entirely  different  question 
from  the  one  objected  to.    The  exception  considered 
therefore  amounts  to  nothing. 

The  next  exception  relates  to  the  evidence  of  aphy- 
sician  (Dr.  Ridlon)  who  was  present  at  St.  Luke's 
Hospital  when  the  boy  was  brought  there  on  the  26th 
of  December,  1879,  and  he  testified  that  he  examined 
the  child  on  the  day  of  his  arrival. 

He  was  asked  to  state  what  that  examination  dis- 
closed, which  was  objected  to,  allowed  and  exception 
taken.  He  was  also  asked  the  following  question : — 
"  Will  you  state  to  what  in  your  opinion  as  a  medical 
man  the  condition  of  the  child  was  owing  1" 

This  testimony  was  objected  to  for  reasons  similar 
to  those  which  were  advanced  in  support  of  the  objec- 
tion to  the  question  put  to  the  previous  witness,  Anne 
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itfassey,  and  we  iind  on  looking  into  the  brief  on  behalf 
Df  the  plaintiff  in  error  a  statement  that  the  answer 
3f  the  witness,  responsive  to  the  question,  clearly  indi- 
cated the  impossibility  of  snch  a  condition  being  at- 
tributable properly  to  the  act  or  acts  of  any  one  day, 
as  charged  in  the  indictment. 

It  thus  appears  that  the  objection  was  founded  upon 
what  is  regarded  as  a  fallacy  in  reference  to  the  form 
of  the  indictment  itself,  resting  in  the  supposition  that 
the  offense,  having  been  charged  to  have  been  com- 
mitted upon  one  day,  could  not  be  established  by  show- 
ing the  result  of  several  acts  leading  to  its  commis- 
sion. There  can  be  no  doubt  that  the  evidence  was 
proper  on  the  part  of  the  prosecution,  because  it  was 
the  condition  of  the  boy  resulting  from  a  series  of  acts 
for  which  the  plaintiff  in  error  was  arraigned.  The  ex- 
ception is  therefore  wholly  untenable. 

The  next  exception  springs  from  the  examination 
of  a  witness  named  Fanny  McCurdy,  called  for  the 
prosecution,  who,  after  testifying  to  her  residence  in 
the  Shepherd's  Fold,  was  interrogated  in  regard  to  the 
duties  imposed  upon  her,  in  the  following  question : 
— ''  Now,  what  did  you  do  at  the  Fold  during  the  last 
year?"  This  was  objected  to.  But  this  question, 
though  it  might,  abstractly  considered,  be  objection- 
able, is  stripped  of  all  obnoxious  features  because  it 
was  preliminary  to  other  questions,  which  led  to  the 
facts  that  she  had  charge  of  the  meals  that  were  pre- 
pared for  the  children,  and  did  some  washing  for  them, 
and  from  her  position  was  enabled  to  state  very  im- 
portant facts  which  sprung  out  of  the  duties  which  she 
was  assigned  to  discharge.  Her  testimony,  thus  inau- 
gurated, demonstrated  the  general  management  of  the 
children,  their  food,  clothing  and  the  measures  adopted 
tor  their  cleanliness.  As  these  elements  were  part  of 
the  prosecution,  as  already  suggested,  it  is  impossible 
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to  conceive  how  the  evidence  elicited  conld  have  been 
excluded. 

The  next  exception  arises  frpm  the  testimony  of 
Br.  Jacobi,  who  testified  that  on  or  aboat  the  8th  of 
January,  1880,  about  two  weeks  after  the  boy  had  been 
removed  from  the  Shepherd's  Fold,  he  saw  and  exam- 
ined him.  He  was  asked  a  hypothetical  question,  the 
object  of  which  was  to  ascertain  whether  feeding  a  child 
on  the  diet  which  was  named  in  the  question  would 
tend  in  any  measure  to  account  for  the  condition  in 
which  the  boy  Victor  was  found.  The  question  was 
objected  to  ui)on  the  proposition,  seemingly,  that  the 
hypothesis  assumed  in  it  was  in  nowise  in  accordance 
with  the  evidence  as  to  the  food  provided  for  the  boy, 
and  because  it  referred  to  the  child's  condition  at  a 
time  at  least  twelve  days  subsequent  to  his  removal 
from  the  custody  of  the  plaintiff  in  error,  and  when  he 
had  been  provided  with  food  of  an  entirely  different 
character.  The  objection  does  not  rest  ui)on  any  valid 
ground.  It  <^ontained  a  correct  statement  of  facts 
which  for  a  long  time  marked  the  treatment  of  the 
boy,  prior  to  his  removal  to  the  hospital,  and  which,  it 
was  claimed  on  the  part  of  the  prosecution,  and  appar- 
ently demonstrated,  had  led  to  the  condition  in  which 
the  boy  was  ihen  found  ;  because  there  is  no  pretense 
that  he  bad  at  that  time  recovered  his  health,  or  was 
in  any  diffesent  condition  than  that  in  which  he  was 
when  he  was  taken  to  the  hospital.  The  prosecution 
had  the  undoubted  right  to  show  that  the  condition  of 
the  boy  was  the  result  of  the  unwholesome  and  im- 
proi)er  diet  which  had  been  given  him.  Indeed,  if  they 
could  not  be  permitted  to  prove  this,  and  by  experts, 
it  would  necessarily  involve  the  abandonment  of 
further  prosecution  of  the  crime  charged  against  the 
plaintiff  in  error,  inasmuch  as  no  other  act  of  cruelty, 
except   the  .omission  to   provide   him   with   proper 
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medical  attendance  and  care,  were  Bet  up  against  the 
prisoner. 

The  next  exception  relates  to  certain  photographs 
of  the  boy  which  were  taken  aboat  January  6,  and  to 
which  the  attention  of  various  witnesses  was  called, 
and  which  were  admitted  in  evidence  ander  exception. 
The  value  of  this  objection,  if  it  have  any,  cannot  be 
discovered.  The  boy  had  been  placed  in  the  hospital 
for  treatment,  and  it  is  apparent  from  the  evidence  in 
the  case  that  at  the  time  of  the  trial  his  condition  was 
improved.  The  object  of  taking  the  photographs  was 
to  secure  an  accurate  representation  cf  his  physique^ 
at  or  about  the  time  of  his  removal  to  the  hospital,  and 
in  order  to  X)erpetuate  it,  so  that  if  any  change  for  the 
better  occurred,  it  would  not  be  impossible  to  illustrate 
his  condition  at  that  time.  The  use  of  photographs 
has  become  a  very  important  factor  in  the  administra- 
tion of  justice,  and  they  have  been  employed,  and 
their  use  justified,  in  several  cases.  In  connection  with 
scientific  exposition,  their  value  cannot  be  over-esti- 
mated, and  on  the  question  of  identity,  to  which  their 
use  in  this  case  assimilates  and  is  closely  allied,  their 
importance  is  manifest  (see  Cozzens  9.  Higgins,  1  Ahh. 
Cb.  App.  Dec.  4fil ;  Ruloflf  v.  People,  45  N.  Y.  213). 
The  exception,  thus  considered,  is  therefore  worthless. 

The  next  exception  occurs  in  the  evidence  of 
Stephen  Hubbard,  a  police  officer,  who,  on  January  17, 
visited  the  Shepherd's  Fold,  and  stated  the  result  of 
his  observation  upon  the  premises  when  he  went  there 
on  that  day.  This  testimony  was  perhaps,  abstractly 
considered,  objectionable  at  the  time  of  its  introduc- 
tion ;  but  not  seriously  so,  because  what  he  stated  as  to 
the  condition  of  the  premises  and  the  appearance  of 
the  children  had  been  substantially  stated  by  several 
witnesses,  and  thus  bore  upon  the  treatment  of  the 
boy  Victor,  and  by  the  evidence  introduced  on  the 
part  of  the  defense,  became  important  as   rebutting 
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testimony.  It  is  quite  clear,  therefore,  that  under  all 
the  circumstances,  it  could  by  no  possibility  have 
worked  to  the  prejudice  of  the  plaintiff  in  error. 

The  next  exception  in  order  arises  from  the  motion 
of  the  plaintiff  in  error,  that  the  court  direct  an 
acquittal  upon  two  grounds,  stated  as  follows : 

"First,  because,  under  the  requirement  of  the 
fourth  section  of  the  act,  there  has  been  no  proof  of 
any  act  charged,  either  in  the  first  or  second  count  of 
the  indictment,  which  counts  alone  are  on  trial ;  that, 
on  any  given  day,  as  the  statute  seems  to  require,  and 
as  the  pleading  alone  refers  to,  the  act  was  done  ;  and 
secondly,  upon  the  ground  that  the  evidence  is  legally 
insufficient,  even  if  your  Honor  shaU  deny  the  motion 
on  the  first  ground,  to  warrant  the  jury  under  any  cir- 
cumstances in  rendering  any  other  verdict  but  one  of 
acquittal,  or  to  warrant  the  court  in  entering  or  render- 
ing judgment  upon  any  verdict." 

What  the  counsel  for  the  plaintiff  in  error  regards 
as  his  first  proposition  on  this  motion,  seems  to  rest  in 
part  upon  the  fallacy  heretofore  considered,  in  refer- 
ence to  the  indictment  charging  the  offense  to  have 
been  committed  upon  a  particular  day,  and  upon  the 
further  suggestion  that  the  evidence  was  insufficient* to 
justify  a  verdict.  What  is  regarded  as  the  second 
prox)osition  it  is  a  little  difficult  to  understand,  but  it 
seems  to  rest  ux)on  the  ground  that  the  case  of  the 
prosecution  was  not  proved  beyond  a  reasonable  doubt, 
which  the  law  requires,  and  is  therefore  a  repetition, 
in  part,  of  the  first. 

The  evidence  in  the  case  would  not  justify  its  with- 
drawal from  the  jury.  On  the  contrary,  a  perusal  of 
it  cannot  fail  to  convince  the  legal  mind«  of  the 
necessity  and  the  justice  of  calling  upon  the  plaintiff 
in  error  to  respond  to  the  grave  omissions  charged 
against  him,  and  established  beyond  reasonable  doubt. 
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It  is  deemed  unnecessary  to  say  anything  more  abont 
this*  proposition  than  this. 

The  next  exception  which  follows  arises  from  the 
examination  of  a  witness,  Mrs.  Ferris,  who  resided  on 
the  premises  of  which  the  Shepherd's  Fold  was  a  part, 
and  who  dwelt  in  it  six  months  of  the  time  when  the 
boy,  young  Victor,  was  there,  and  who  knew  him  and 
all  the  other  children,  and  who  was  asked  the  follow- 
ing question : 

Q.  '*  Mrs.  Ferris,  during  the  time  you  were  in  the 
house,  and  Louis  Victor  was  there,  did  you  hear  Louis 
Victor,  or  any  of  the  other  children  in  that  house,  at 
any  time,  complain  of  hunger  or  insufficiency  of 
food  V 

It  appears  by  the  record  that  before  this  question 
was  asked  of  Mrs.  Ferris,  she  had  been  asked,  ^'  Bid 
you  ever  hear  any  complaint  of  hunger?"  In  refer- 
ence to  which  a  discussion  took  pUice,  and  during 
which  the  district  attorney,  who  had  arrested  the 
answer  to  the  question,  said,  "  We  offered  to  prove  that 
these  children  complained  of  hunger,  and  it  was  ex- 
cluded. We  simply  want  fair  play."  To  which  Mr. 
Brooke  responded,  among  other  things:  ^^I  offer  to 
show  by  her,  that  neither  Louis  Victor,  nor  any  of  the 
children,  made  complaints  of  hunger."  Whereupon, 
the  court  decided  to  allow  the  question,  but  to  confine 
it  to  Louis  Victor.  Tliereupon,  the  question  already 
set  out  was  asked,  and  an  exception  was  taken  to  the 
limit  placed  upon  it  by  the  learned  court.  The  fact 
which  the  question  is  designed  to  establish  was,  it 
must  be  remarked,  stated  by  several  witnesses,  called 
on  behalf  of  the  plaintiff  in  error,  and  by  himself  also, 
that  no  complaint  was  ever  made  of  hunger ;  and  it 
maybe  said,  therefore,  that  the  omission  of  this  witness 
to  testify  to  the  fact,  if  such  an  omission  really 
occurred,  could  not  have  i)rejudiced  the  plaintiff. 

But  the  fact  appears  by  the  record,  that  the  witness 
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stated,  before  the  question  was  asked,  that  she  never 
heard  any  complaint  of  hunger.  It  is  stated  in  the 
following  response  to  the  question  given  : 

Q.  Were  the  girls  or  the  children  in  the  habit  of 
going  into  your  room  repeatedly  ? 

A.  Yes,  sir ;  they  came  into  my  room  and  was  just 
as  social  around  me,  from  the  oldest  to  the  youngest. 
They  were  there  with  me  daily  and  coming  in  at  night, 
often  the  oldest  girls,  Bessie  and  Fanny ;  and  that  was 
one  thing  that  I  always  thought  was  mysterious,  that 
if  they  were  starved  they  never  told  me  they  were 
hungry. 

There  was  no  motion  made  to  strike  out  this  evi- 
dence, and  therefore  the  witness  had  already  testified 
to  the  fact  that  the  children  who  were  in  the  habit  of 
coming  into  her  room  repeatedly,  never  told  her  that 
they  were  hungry,  and  consequently  never  complained 
to  her  that  they  were  hungry. 

The  next  exception  arises  from  the  testimony  of 
Walter  A.  Hawes,  who  was  interrogated  on  his  cross- 
examination  as  to  some  children  brought  to  his  office 
on  Friday,  January  16,  and  was  asked  in  what  condi- 
tion they  were  when  they  were  brought )  and  it  was 
objected  to  on  the  ground  that  it  was  long  after  the 
time  when  Louis  Victor  was  taken  away.  But  Mr. 
Hawes  was  examined  on  the  part  of  the  plaintiff  in 
error,  and  the  defense  had  gone  into  evidence  to  show 
the  general  condition  of  the  children,  and  sought  to 
establish  that  it  was  good ;  and  consequently  the  facts 
elicited  affecting  that  element  of  the  defense  were  per- 
fectly proper,  and  the  exception  is  valueless. 

And  this  view  affects  another  exception,  not  the 
next  in  order,  relating  to  a  question  as  to  the  condition 
of  certain  of  the  children,  upon  the  examination  of  the 
defendant  himself,  which  was  proper  for  the  reasons 
assigned  in  reference  to  the  examination  of  Dr.  Hawes. 
The  subject  of  the  general  oondition  of  the  children 
YoL.  vnL— « 
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was  introdaced  into  the  defense,  and  it  was  the  right 
of  the  people  to  show  that  that  condition  was  not  what 
it  was  represented  to  be  by  examination  of  the  wit- 
nesses with  that  view. 

The  next  exception  in  order,  is  that  springing  from 
the  evidence  of  the  plaintiff  in  error,  who  was  on  cross- 
examination  interrogated  as  to  his  wife's  means  and 
property,  and  his  own  private  independent  basiness 
relations  and  connections,  all  of  which  was  admitted 
under  objection  and  exception.  It  is  true  that  these 
particular  subjects  formed  no  immediate  connection 
with  the  offense  of  which  he  stood  accused,  but  were 
seemingly  within  the  limits  of  a  cross-examination.  It 
must  be  remarked,  however,  that  the  answers  given 
were  not  at  all  prejudicial  to  the  plaintiff  in  error, 
although  it  is  not  necessary  to  rest  the  jastification  of 
the  course  pursued  by  the  recorder  in  admitting  the 
evidence  upon  that  ground.  It  was  a  cross-examina- 
tion, and  might  elicit  something  affecting  the  credi- 
bility of  the  witness. 

It  is  impossible  to  say,  upon  an  examination  of  the 
evidence  referred  to,  that  it  was  not  fairly  within  the 
limits  of  cross-examination,  which  to  a  great  extent 
rests  upon  the  discretion  of  the  presiding  jadge,  and 
which  cannot  be  assailed  unless  it  is  clearly  without 
the  pale  of  a  just  and  discriminating  diiScretion. 

The  next  exception  in  order  arises  from  tHe  testi- 
mony of  Anne  Massey,  who  was  recalled,  and  who  gave 
proof  showing  that  she  was  the  sister  of  the  step- 
mother of  the  boy,  and  identified  an  envelope  in  the 
handwriting  of  the  father  of  the  boy  Victor,  described 
as  Louis  Kulkasky,  otherwise  called  Louis  Victor, 
which  the  father  had  written  as  his  proper  name,  in 
order  that  she  might  be  able  to  write  to  his  sister  in 
England.  The  envelope,  after  identification  by  the 
witness,  was  offered  and  received  in  evidence.  It  con- 
tained the  name  and  address : 


ABBOTTS    NEW   CASES.  86 


Cowley  V.  People. 


"  KUITAKOWSKI  ; 

44  B.  Hillrop  Crescent, 

Camden  Road  W. 

London,  England." 

After  this  testimony  had  been  given,  the  counsel  for 
the  plaintiff  in  error  moved  the  court  to  acquit  him 
because  of  a  fatal  variance  between  the  indictment, 
and  the  proof  in  the  description  of  the  person  alleged 
to  have  been  the  subject  of  the  injury  described  in  the 
indictment.  This  motion  was  denied,  and  exception 
taken.  The  proof  of  the  envelope  by  no  means  estab- 
lished that  the  child  was  not  known  as  Louis  Kul- 
kusky.  The  evidence  established  conclusively,  that 
the  boy  was  known  as  Kulkusky,  and  that  was  suffi- 
cient to  sustain  the  indictment  (Rex  v.  Norton,  Huss,^ 
&  Ry.  610  ;  Rex  v.  Williams,  2  Cart.  &  P.  298). 

It  must  be  said  further,  that  whether  the  first  nama 
was  correct  or  not,  |he  name  Victor  was  one  by  which 
the  child  was  known  in  the  Fold,  and  known  to  the. 
plaintiff  in  error,  and  if  either  of  the  names  was  one  b^ 
which  the  child  was  commonly  known,  it  was  suffi- 
cient. On  this  subject  thei'e  was  no  doubt  (Kennedy 
t.  People,  39  N.  Y.  145  ;  State  «.  Gardner,  Rice,  392). 

The  remaining  exceptions  relate  to  the  charge  of 
the  learned  recorder,  and  the  requests  to  charge.  The 
law  of  the  case,  as  expressed  by  him,  rested  upon  the 
propositions  contained  in  the  following  extracts,  the 
doctrines  of  which  were  elaborated  with  reference  tQ 
the  evidence  and  its  consideration ; 

"First.  That  if  defendant  received  Louis  Victor 
into  his  care  and  custody,  the  law  imposed  upon  hin^ 
the  duty  of  furnishing  such  reasonable,  proper  food^ 
clothing,  care  and  medical  attendance,  as  was  reason- 
ably necessary  and  proper  to  prevent  his  life  being 
endangered,  or  his  health  being  injured,  and  that  if  he 
wilifnUy,   that  is,  intentionally,  neglected  to   do  so. 
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and  the  life  of  the  child  was  thereby  endangered,  or 
his  health  injured,  he  is  guilty  of  the  offense  charged 
in  the  two  first  counts  of  the  indictment.  It  is  for  you 
to  say,  gentlemen,  upon  all  the  facts  and  •  all  the  evi- 
dence in  this  case,  whether  this  defendant  has  or  has 
not  complied  with  the  requirement  of  the  law,  as  I 
have  laid  it  down  for  your  guidance.  I  charge  j'^ou 
further : 

^'Second.  That  if  the  defendant,  during  the  time 
he  had  the  care  and  custody  of  Louis  Victor,  did  not 
have  the  means  necessary  to  provide  reasonably  proper 
medical  care  and  attention,  food  and  nourishment  to 
said  child,  so  as  to  prevent  his  life  being  endangered 
or  his  health  being  injured,  it  was  his  duty  to  apply  to 
the  proper  public  authorities  for  such  public  assistance 
and  relief  in  the  premises  as  was  necessary  to  prevent 
the  life  of  said  child  being  endangered,  or  his  health 
injured,  and  if  the  prisoner  willfully  neglected  so  to 
do,  and  the  child's  life  was  thereby  endangered,  or  his 
health  injured,  he  is  guilty  of  the  offense  charged  in 
this  indictment. 

"Third.  I  charge  you  further,  that  it  is  a  cardinal 
doctrine  of  the  criminal  law,  founded  on  natural 
justice,  that  it  is  the  intention  with  which  an  act  is 
done  or  omitted  to  be  done  that  constitutes  its  crimi- 
nality ;  the  intent  and  the  act  must  concur  to  constitute 
a  crime.  Tet  every  sane  person  must  be  presumed  to 
intend  that  which  is  the  ordinary  and  natural  conse- 
quence of  his  own  act. 

"Fourth.  If,  therefore,  you  find,  upon  all  the  evi- 
dence in  this  case,  that  the  defendant,  did  knowingly, 
that  is,  intentionally,  do  what  the  statute  prohibited 
him  from  doing,  or  that  he  knowingly — that  is,  inten- 
tionally^omitted  to  do  that  which  the  law  required  he 
should  do,  the  act  itself  being  unlawful,  the  law  im- 
plies a  criminal  intention  on  his  part  to  do  that  which 
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the  law  says  he  shall  not  do,  or  to  omit  to  do  that 
which  the  law  says  he  shall  do." 

In  the  coarse  of  his  remarks,  the  learned  recorder 
said,  among  other  things,  substantially,  that  if  the 
plaintiff  in  error,  knowingly  omitted  to  do  what  the 
law  required  him  to  do,  he  was  guilty,  or  if  he  saw  the 
child  wasting  away,  day  after  day,  and  hour  after 
hour,  without  calling  in  medical  attendance  to  relieve 
him  from  his  pains,  sickness  and  distress,  and  this 
result  was  brought  about  by  reason  of  his  neglect  to 
do  so,  then  the  simple  fact  that  he  thought  that  he 
was  doing  the  best  he  could,  under  the  circumstances, 
would  be  no  excuse  for  his  not  complying  with  the 
requirements  of  the  law,  and  these  propositions  were 
excepted  to.  Sufficient  has  already  been  said  to  fore- 
shadow the  view  that  must  be  taken  of  these  excep- 
tions. It  was  the  omission  to  do  certain  acts,  the 
failure  to  act  affirmatively,  which  formed  the  basis  of 
the  complaint  against  the  plaintiff  in  error  ;  and  when 
the  law  imposes  a  duty  it  cannot  be  dispensed  with,  or 
pushed  aside  simply  because  the  person  thinks  that  in 
doing  it  in  an  unaui.hc^rizevl  manner,  or  after  his  own 
fashion,  he  has  done  the  best  under  the  surrounding 
circumstances  in  his  judgtnent.  The  question,  indeed, 
may  be  stated  to  be,  whether  the  accused  has  been 
guilty  of  willful  neglect,  irrespective  of  motive  or 
intent.  The  authorities  sustain  the  views  of  the  re- 
corder (People  V.  Brooks,  1  DeniOj  467;  Common- 
wealth V.  Green,  1  Ash.  299 ;  King  v.  Holland,  6  D.  A 
East,  618 ;  Queen  v.  Downs,  13  Cox  C.  C.  Ill ;  Gtod- 
ner  r.  People,  62  iT.  T.  299). 

The  plaintiff  in  error,  in  discharging  his  trust  in 
the  manner  in  which  he  performed  it,  took  the  conse- 
quences, and  of  course  subjected  himself  to  such  legal 
scrutiny  as  migbt  follow.  He  has  not  been  sustained 
in  his  judgment,  and  fails.  If  he  had  done  what  any 
prudent  &ther  would  have  done,  he  would  have  seen 
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to  it  that  the  boy  was  cared  for  with  all  the  appliances 
at  hand  and  which  could  be  invoked  in  this  city,  dis- 
tinguished for  its  benevolence  and  for  the  number  of 
its  charitable  institutions,  public  and  private. 

The  plaintiff  in  error  also  excepted  to  the  statement 
in  the  charge  '^  that  if  the  defendant  is  proven  to  have 
done  the  act  charged,  the  burden  is  then  upon  the 
prisoner  to  satisfy  you  that  what  he  did  was  done 
honestly  and  without  any  intent  to  commit  any  crime." 
But  the  exception  is  worthless.  It  is  equivalent  to  the 
proposition  and  no  more  that  if  The  People  made  out 
a  case  against  the  accused  beyond  a  reasonable  doubt, . 
it  was  his  duty  to  overcome  it  if  he  could.  If  this  be 
not  good  law  then  no  person  charged  with  crime  can 
be  convicted.  The  jury  had  been  advised  of  what  they 
should  find  to  fasten  the  commission  of  the  offense 
charged  upon  the  plaintiff  in  error,  and  they  were  in- 
structed  upon  the  question  of  doubt,  and  therefore  the 
text  objected  to  must  be  considered  with  reference  to  the 
whole  from  which' it  is  extracted.  These  are  all  the 
exceptions  to  the  charge  itself, except  one  which  it  is  not 
deemed  necessary  to  consider.  The  charge  was  clear, 
distinguishing  and  eminently  impartial.  The  accusa- 
tion against  the  plaintiff  in  error  and  the  proof  to  sus- 
tain it  was  well  calculated  to  excite  feeling  against 
him,  because  in  taking  upon  himself  the  care  and  <?us- 
tody  of  children  he  assumed  a  solemn  trust,  which  im- 
posed upon  him  no  light  duties,  and  demanded  of  him 
great  care  and  devotion  in  the  observance  and  dis- 
charge of  them.  It  placed  him  in  loco  parentiSj  and 
called  upon  him  to  keep  this  x>osition  in  constant  view. 
If  the  burden  was  too  great,  he  could  have  cast  it  off 
and  left  his  trust  to  others,  or  if  his  means  were  inade- 
quate to  the  trust,  he  could  have  pursued  a  similar 
course  if  his  appeals  for  aid  were  unanswered,  and 
thus  relieved  himself  of  all  re8i>onslbility.    The  recog- 
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Bition  of  this  trust  created  the  statute  under  which  he 
was  tried,  and  high  public,  moral  and  benevolent  con- 
siderations sustain  it  as  an  imi)ortant  element  of  our 
criminal  law  which  is  to  be  enforced  against  those  who 
willfully  violate  its  provisions.  If  it  be  subject  to  any 
criticism,  it  is  that  it  is  too  lenient  in  its  characteristics, 
too  gentle  in  its  demands  upon  persons  who  assume 
the. custody  of  children  and  control  them  therefore  at 
the  most  important  periods  of  their  lives,  and  mould 
either  a  good  or  evil  future  by  precedent  or  profession, 
teaching  or  example. 

A  careful  examination  of  the  requests  to  charge 
which  were  declined  has  failed  to  disclose  any  error 
on  the  part  of  the  recorder  in  his  rulings.  The  plaint- 
iff in  error  sought  to  obtain  a  too  favorable  interpreta- 
tion of  the  law  on  his  behalf,  and  of  the  effect  of  cer- 
tain considerations  of  the  evidence  as  well,  and  failed 
for  that  i*eason  to  secure  the  concurrence  of  the  learned 
court  in  the  views  presented  on  his  behalf.  The  con- 
clusion that  the  plaintiff  in  error  was  fairly  and  justly 
dealt  with  impresses  itself  clearly  upon  the  mind  after 
a  dispassionate  examination  of  all  the  evidence.  Every 
means  to  shield  him  from  the  consequences  of  his 
omission  of  duty  seem  to  have  been  resorted  to  on  the 
trial  by  his  advocates,  but  in  vain,  because  the  jury 
were  unable  to  resist  the  overwhelming  effect  of  the 
facts  and  circumstances  disclosed  against  him. 

The  judgment  must  be  affirmed. 

Daniels,  J. — After  a  thorough  examination  of  the 
points  presented  on  behalf  of  the  prisoner,  I  am  satis- 
fied that  there  is  nothing  in  the  case  which  will  justify 
a  reversal  t)f  his  conviction.  The  objections  taken 
have  been  so  fully  considered  by  Mr.  Justice  Bbady, 
that  nothing  is  required  to  be  added  to  what  he  has 
said.  His  examination  has  been  able,  minute  and 
complete,  and  I  fully  concur  in  his  opinion. 
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Babbett,  J. — ^I  also  concur  in  the  opinion  of  Mr. 
J'Bstice  Bbady. 

Judgment  affirmed. 


wi^lm 


NarB.~^lB  the  OMe  of  Thb  PliOFLft  «9  rd.  ThbNibw  Yobs  Socnnnr 
WO&  Tom  PiBByKNTioN  OF  Orubltt  TO  CsiVDvmf  agairut  Bdwabd  G. 
GiLKOBB,  and  Thb  Samb  <igamtl  JoBK  Smith  {N,  F.  Supreme  Courts 
Firet  JHstridf  Special  Term  atid  Chamber^  March,  1880),  it  appeared 
that  on  October  9,  1879,  the  relators  obtained  a  warrant  for  the  arrest 
of  one  Darene  for  tising  a  child  known  as  ** Little  Bob"  in  certain 
fmlawfdl  performances  at  17iblo*s  Giudcn.  On  the  evening  of  the 
next  day  an  officer  went  to  the  rear  or  stage  entrance  of  Niblo^s  Gar- 
den dnring  the  performance,  tezhibited  bis  warrant  to,  and  demanded 
admission  of  the  defendant  John  Smith,  the  doorkeeper  and  an  em- 
ployee of  the  defendant  Gilmore.  The  latter  was  the  lessee  and  man- 
ager of  said  theatre,  and  had  employed  the  said  Davene  and  '*  Little 
Bob  "  for  said  performances.  Gilmore  had  been  previously  informed 
by  Davene  that  a  warrant  was  out  for  his  arrest,  and  had  referred  him 
to  bis  cooiisel,  Mr.  Dittenhdefer,  at  the  same  time  making  light  of  the 
tnatter,  and  assuring  Bavene  that  nothing  could  be  done  to  him.  Gil- 
more and  his  counsel  had  both  written  letters  to  the  relators  prior  to 
October  10,  asking  to  have  the  warrant  withdrawn. 

Smith  refused  to  admit  the  cifficer,  saying  that  Gilmore  had 
directed  him  to  sidmit  no  one.  After  some  parleying,  and  referring 
the  tnatter  to  otfe  Tooker,  Gilmore^s  business  manager,  a  scuifle  en- 
dued, and  the  d(>br  'Wtia  closed  and  locked  in  the  face  of  the  officer. 

An  order  to  show  cause  why  Gilmore  and  Smith  should  not  be 
punished  for  contempt  was  obtained,  and  when  service  was  attempted 
to  bo  made  upon  Gilmore,  he  assured  the  officer  making  the  service 
that  he  was  not  Gilmore,  and  pointed  out  a  bystander  as  being 
Edward  J.  Gilihore. 

The  matter  was  referred  tt>  A.  ]B.  Baihertley,  IStfc^ii  to  take  testi- 
mony, and  upon  his  report  a  motion  was  made  to  punish  both  defend- 
ants for  a  criminal  contempt. 

Leiok  L.  Dek^/IM  and  M,  Tayl&r  iVH  oountfel  for  the  lelatoifei 

for  the  motion. 

A.  J.  DUUnhoe/er,  opposed. 

boRosniB,  J. —A  full  and  Hxhanstive  examination  of  the  evidence 
satisfies  me.  that  tlie  parties  proceeded  against  willfully  did  the  acts 
complained  of,  and  that  they  should  be  punished.  It  is  important 
that  parties  should  understand  that  if  they  oppose  the  execution  of 
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process^  punishment  will  follow.     On  the  settlement  of  the  order,  I 
iKU  hear  anything  the  parties  may  wish  to  say  in  mitigation. 

The  defendants  were  heavd  in  mitigation,  upon  the  settlement  of 
the  orders,  and  the  conrt  imposed  a  fine  of  $250  and  imprisonment 
for  thirty  days  upon  Qilmore,  this  being  the  full  punishment  allowed 
hy  law,  and  a  fine  of  $260  upon  Smith,  who  acted  under  his  employer's 
orders.     • 


MURPHY  V.  BOSTON  &  ALBANY  R  R.  CO. 

If.  T.  Supreme  Court;  At  Circuity  Tliird  District^ 

Albany^  May^  1880. 

RiGueBKGB. — ^Master   and    8bryai7T. — ^Injury   to    Subsequbnt 

OfERATIYB  from  DaKOEROUS  CONDITIOir. 

Employers  engaged  in  constructing  or  repairing  machines  for  others 
are  not  liable  to  their  employees  engaged  in  the  later  |)artof  the  work, 
for  an  injury  resulting  from  the  fact  that  another  employee  in  the 
tezne  shop  so  negligently  did  the  prior  part  of  the  work,  as  to  leave 
the  machine  unfit  to  have  the  later  part  of  the  work  done  upon  it. 

Tbe  general  rule  that  the  master  is  bound  to  provide  a  machine  which 
is  safe  for  bis  servants^  does  not  apply  where  the  accident  occurs 
not  in  the  operation  of  a  machine  belonging  to,  or  used  for  the 
master,  but  in  his  construction  or  repair  of  a  machine  for  others. 

Trial  at  circuit. 

Catherine  C.  Mnrphy,  as  testatrix,  brought  this 
action  against  the  Boston  Albany  Baikoad  Co.,  to 
lecover  damages  npon  the  death  of  her  intestate. 

At  the  close  of  plaintiff's  case,  a  motion  was  made 
o&  the  x)art  of  defendants  for  a  nonsuit.  The  facts  as 
proven  were  substantially  as  follows  : — 

The  plaintiff's  intestate,  a  machinist  employed  in  the 
machine  shop  of  the  defendant  at  East  Albany,  was 
killed  by  the  explosion  of  a  boiler  of  a  locomotive  en- 
gine belonging  to  the  defendant  while  engaged  in  as- 
sisting to  set  the  "pop  valve"  of  the  same  in  the 
shop,  on  August  6,  1879. 

Seventeen  months  before  the  accident,  and  again 
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in  December  and  January,  the  engine  had  been  over- 
hauled and  repaired  in  the  defendant's  shop,  and 
reported  finished.  The  tests  applied  in  overhauling 
her  were  x)ersonal  inspection  and  the  hammer  tests. 

About  two  weeks  before  the  explosion,  the  engine 
was  again  taken  to  the  said  shop  of  the  defendant,  for 
repairs  of  defects  which  had  been  reported  by  the 
engineer  who  had  been  running  it  on  the  road.  The 
rules  and  regulations  of  the  company  required  all  its 
workmen  to  be  constantly  on  the  watch  to  ascertain 
the  need  of  repairs,  and  those  of  the  shop  commanded 
that  the  mechanics  in  the  shop  to  whom  the  master 
mechanic  thereof  or  the  foreman  committed  the  duty 
of  making  the  necessary  repairs  of  an  engine,  should 
repair  the  defects  reported  by  the  engineer,  and  care- 
fully examine  the  engine  to  discover  if  any  other  de- 
fects existed  in  the  same,  and  if  there  were  any  of  an 
ordinary  character  to  repair  them  at  once,  but  if  the 
same  required  any  of  considerable  magnitude  to  report 
the  same  to  the  master  mechanic  or  foreman  for  further 
instructions.  That  it  was  impracticable  for  the  master 
mechanic  or  foreman  to  make  personal  examination  of 
all  the  engines  which  came  into  the  shop  for  repairs, 
and  that  duty  was  committed  to  the  subordinates,  who 
were  competent  and  experienced. 

The  evidence  showed  that  the  mechanics  who  had 
charge  of  the  repaira  to  the  boiler  of  the  engine  re- 
ported to  the  foreman  that  the  necessary  repairs  to  it 
had  been  made,  and  that  the  boiler  was  all  right,  and 
the  mechanics  who  had  charge  of  the  repairs  to  the 
machinery  of  the  engine  reported  to  foreman  that  the 
necessary  repairs  to  it  had  been  made,  and  it  was  all 
ri,2;ht,and  that  the  boiler-makers  and  machinists  worked 
upon  the  engine  at  the  same  time  and  in  the  same 
pliice  in  the  shop.  That  after  these  reports  had  been 
made,  under  direction  of  the  same  foreman,  the  engine 
was  fired  and  steam  was  made  in  the  boiler  by  two 
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workmen  in  same  shop  for  the  parpose  of  making  the 
engine  ready  to  set  the  "pop  valve,"  which  was 
necessary  in  order  to  complete  the  repairs  to  the  en- 
gine, before  it  was  turned  out  of  the  shop  for  service. 
That  after  these  workmen  had  reported  the  engine 
ready  with  steam,  the  foreman  directed  Smith,  one  of 
the  machinists  who  had  been  at  work  repairing  the 
engine,  to  set  the  "pop  valve,"  and  Murphy,  the 
plaintiff  intestate,  another  machinist  in  the  shop,  to 
assist  him  in  watching  the  fire  and  reporting  to  Smith 
the  pressure  of  steam  in  the  boiler,  as  indicated  by 
the  gauge.  That  the  "pop  valve"  was  to  be  set  at  a 
pressure  of  steam  of  133  pounds  to  the  square  inch, 
which  was  the  *same  pressure  which  the  engine  was 
carrying  when  it  came  into  the  shop.  That  the  only 
way  to  set  the  "pop  valve"  was  by  following  the 
index  of  steam  as  noted  by  the  gauge,  and  that  the 
first  and  necessary  duty  in  setting  the  same  was  to  test 
the  gauge  by  a  test  provided  for  that  purpose,  so  as  to 
ascertain  if  it  was  right,  and  examine  the  pipe  which 
communicated  steam  to  it  from  the  boiler  to  ascertain 
if  it  was  unobstructed. 

The  neglect,  if  any,  in  the  case  as  shown  by  the 
plaintiff's  testimony  was  that  of  the  mechanics  (of 
whom  plaintiff's  intestate  was  one)  to  whom  the  doing 
of  the  repairs  and  testing  the  gauge  and  cleaning  the 
pipe  leading  from  the  boiler  to  it,  was  committed,  in 
omitting  the  duty  of  thorough  inspection  and  exami- 
nation. That  said  mechanics  worked  together  in  the 
same  shop,  in  the  same  circle  of  employment  and  for 
the  same  and  a  common  purpose,  which  wa^  to  put  the 
engine,  which  had  come  into  the  shop  reported  defec- 
tive, in  perfect  repair. 

The  engine  was  examined  after  the  explosion,  and 
it  was  found  that  a  number  of  stay-bolts  in  the  right 
leg  of  the  boiler  were  broken  by  rust,  and  the  outer 
sheet  of  the  boiler,  through  which  the  stay-bolts  passed 
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was  eaten  away  about  eighteen  inches  in  length  by 
rust,  to  the  extent  of  about  one  half  of  its  original 
thickness  at  the  mud  ring  of  said  boiler.  It  was  also 
found  that  the  pipe  communicating  steam  to  the  gauge, 
which  should  show  the  amount  of  steam  in  the  boiler, 
by  means  of  which  the  "pop  valve"  could  only  be  set, 
was  nearly  stopped  by  incrusted  matter,  so  that  it 
could  not  indicate  the  true  state  of  the  pressure  of 
steam  in  the  boiler  at  any  given  moment. 

A.  J.  Parker  J  A.  J.  Parker  j  Jr.j  and  JE.  Country- 
manj  for  the  plaintiff. 

Hamilton  and  Frederick  Harris^  for  the  defendant. 

Westbrook,  J.  [orally]. — I  have,  during  the  inter- 
val which  the  adjournment  of  the  court  last  evening 
has  given  me,  considered  the  points  which  this  motion 
for  a  nonsuit  presents,  and  having  reached  a  conclu- 
sion, I  will  state  it,  and  very  briefly  give  the  reasons 
which  lead  me  to  it. 

One,  and  I  think  the  main  question  which  the 
motion  involves,  is :  Are  employers  who  construct  or  re- 
pair machines  liable  to  their  employees  who  are  engaged 
in  the  construction  or  repair  of  a  machine  upon  which 
they  are  ordered  to  make  certain  repairs,  provided  some 
other  workman  in  the  same  shop  has  so  carelessly  done 
his  prior  part  of  the  work  of  repair  as  to  leave  the 
machine  unfit  to  have  any  additional  work  done  upon 
it,  and  in  consequence  thereof  the  employee  who  under- 
takes to  do  the  last  work  is  injured} 

The  general  rule  undoubtedly  is,  that  an  employer 
who  furnishes  the  machine  for  his  servant  to  work  with 
is  bound  to  provide  one  safe  for  that  purpose ;  but 
when  a  machine  which  is  safe  has  been  furnished,  the 
men  who  operate  it  ordinarily  take  upon  themselves 
the  risk  of  their  fellow- workman' s  carelessness.  When, 
however,  an  accident  occurs,  not  in  the  operation  but 
in  the  construction  or  repair  of  a  machine  for  opera- 
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tion,  in  tbe  doing  of  which,  the  party,  a  servant,  is 
injnred,  such  accident  being  caused  by  the  negligence  of 
another  servant  who  had  done  a  previous  and  different 
part  of  such  work  of  construction  or  repair,  is  the  mas- 
ter then  liable  in  damages  for  the  injury  1 

If  it  be  admitted  that  men  who  work  for  a  commou 
object,  and  a  common  employer,  take  ux>on  themselves 
the  risk  of  the  carelessness  of  their  fellows — ^as  iUus* 
trated  by  the  case  of  the  engineer  and  fireman  of  a 
locomotive,  in  running  which,  each  performs  a  differ- 
ent duty — then,  why  is  not  the  same  rule  applicable  to 
men  who  work  for  one  object,  for  a  common  employer, 
the  em^doyment  being  the  repair  or  construction  of  a 
locomotive,  in  doing  which  different  men  must  perform 
distinct  and  separate  work  ? 

None  of  the  cases  cited  touch  this  exact  question, 
and  that  must  therefore  be  solved  amid  the  hurry  of 
the  circuit  (which  allows  no  time  to  search  for  prece- 
dents), by  the  application  of  general  rules. 

In  Wood  on  the  Law  of  Master  and  Servanty 
§  435,  it  is  said :  ^^  It  is  subjection  to  the  same  general 
control,  coupled  with  an  engagement  in  the  same  com- 
mon pursuit,  that  affords  the  test."  In  the  construc- 
tion or  repair  of  a  locomotive,  all  workmen  engaged 
for  that  purpose  are,  as  it  seems  to  me,  within  this 
rale,  though  the  labor  of  each  may  be  different.  In 
the  progress  of  construction  or  repair,  different  work- 
men have  different  work  to  do  upon  the  same  machine, 
but  as  they  are  all  thus  occupied  for  one  object,  and 
for  a  common  employer,  each  engaged  thereupon  must 
therefore  assunie  the  risk  of  the  carelessness  of  the 
other. 

In  the  case  before  us,  the  locomotive,  Sacramento, 
was  sent  to  the  repair  shop  of  the  defendant  to  be  put 
in  order.  No  one  man  was  to  do  the  whole  work,  nor 
did  any  one  employed  upon  it  suppose  it  to  be  in  a 
safe  QQAditioBi  for  if  it  had  been  all  knew  It  would  not 
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be  in  the  shop  for  repair.  The  boiler-maker  was  to  re- 
pair and  examine  the  boiler  ;  machinists  were  to  make 
good  and  adjust  the  machinery  ;  and  the  work  of  set- 
ting the  safety  valve  at  a  point  where  it  would  hold 
133  pounds  of  steam  to  the  square  inch,  and  no  more, 
was  a  part  of  the  necessary  work  of  repair.  All  the 
men  thus  employed  were  workmen  in  the  same-shop, 
and  their  business  was  to  fit  locopiotives  for  use.  The 
deceased,  a  skilled  machinist,  by  the  order  of  the 
superintendent  or  foreman  of  the  repair  shop,  was  as- 
sisting one  Smith,  also  a  machinist,  to  set  the  safety 
valve,  when  the  explosion  took  place; 

Construing  the  evidence  most  favorably  for  the 
plaintiff  (it  must  be  so  construed  for  the  purposes  of 
this  motion),  it  will  be  assumed  that  the  boiler-maker 
had  not  thoroughly  done  his  work,  so  that  the  boiler 
was  insecure  by  reason  of  broken  staybolts  and  the 
channelling  of  the  plates  of  the  boiler  near  the  mud- 
ring.  Assuming  all  this  to  be  true,  whose  negligence 
was  it  ? 

It  was  the  duty  of  the  boiler-maker— and  that  duty 
is  proven  by  the  foreman  of  the  shop — to  put  the  boiler 
in  repair,  and  he  had  pronounced  it,  when  it  left  his 
hands,  safe  for  use.  He  had  not,  however,  performed 
his  duty,  as  must  be  assumed  for  the  purposes  of  this 
motion,  and  for  his  negligence  the  defendant  in  my 
judgment  is  not  responsible.  There  is  no  pretense  that 
he  was  an  incompetent  man  ;  and  his  orders  were  to 
repair  the  boiler  and  make  it  safe.  He  was  a  workman 
in  the  same  shop  with  the  deceased,  employed  with 
him  for  the  same  general  purpose,  to  wit,  the  placing 
in  order  of  a  locomotive  for  use.  The  different  kinds 
of  labor  done  to  produce  the  result  did  not  make 
them  workmen  for  a  different  department  of  service, 
any  more  than  the  different  occupation  of  engineer  and 
firemen  upon  a  locomotive  to  run  her,  make  them  ser- 
vants in  different  departments,  and  the  company  liable 
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for  the  negligent  act  of  either  which  occasions  injury 
to  the  other. 

It  was  argued  by  the  learned  counsel  for  the  plaint- 
iff, that  when  a  workman  receives  orders  from  his  su- 
perior to  do  work  with  a  machine,  that  the  employer 
guarantees  the  fitness  of  the  machine  to  do  the  work 
ordered,  and  that  there  is  no  good  reason  why  the 
same  rule  should  not  apply  to  the  case  of  a  workman 
ordered  to  make  repairs  upon  it.  The  argument  is 
fallacious,  for  in  its  premise  it  overstates  the  rule  as  to 
the  liability  of  the  master.  It  is  true  that  the  master 
is  bound  to  furnish  a  machine  fit  to  do  work  with,  but 
it  is  not  true  that  when  an  order  is  given  to  ox)erate  the 
machine,  that  he  is  responsible  for  an  act  of  careless- 
ness of  a  co-servant,  which  has  rendered  the  machine 
unfit  for  the  service  intended. 

Take  the  case,  for  instance,  of  a  locomotive  which  a 
fireman  and  engineer  are  given  to  operate.  The  con- 
ductor of  a  train,  which  is  to  be  hauled  by  the  engine, 
gives  orders  for  the  start.  When,  however,  such  order 
is  given,  if,  through  some  act  of  carelessness  of  one  of 
the  persons  (the  engineer  or  fireman)  in  charge  of  the 
locomotive,  it  has  been  either  rendered  or  left  in  a  con- 
dition unsafe  to  do  the  work  ordered,  and  the  other, 
not  in  fault  in  obeying  the  order  to  start,  is  injured, 
is  the  master  whose  servants  they  all  were,  to  respond 
in  damages  for  such  injury  %  Manifestly  not,  for  the 
employee  who  gave  the  order  had  no  right  to  assume 
that  either  the  engineer  or  fireman  had  been  negligent, 
and  if  he  had  been,  it  was  the  precise  risk  that  the 
party  injured  assumed,  for  all  were  within  the  same 
circle  or  sphere  of  employment. 

What  is  true  in  the  supposed  case  is  equally  true  in 
the  one  on  trial.  The  boiler -maker,  the  foreman  of  the 
shop,  the  deceased  and  Smith,  who  together  were 
adjusting  and  setting  the  safety  valve,  were  all  engaged 
in  the  same  character  of  work,  to  wit,  preparing  the 
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engine  for  service.  The  foreman  of  the  shop,  when  he 
directed  the  setting  of  the  valve,  had  a  right  to  assume 
the  fidelity  and  thoroaghness  of  the  boiler-maker's 
work,  jast  as  much,  right  so  to  assume  as  the  conduc- 
tor in  starting  the  train  had  a  right  to  suppose  that* 
neither  fireman  or  engineer  had  made  or  left  the  engine 
unsafe  to  obey  his  order.  And  in  neither  is  the  mas- 
ter at  fault,  for  it  is  simply  impossible  for  him  to  test 
every  man's  work,  and  to  know  that  every  servant  has 
done  his  duty.  The  law  goes  far  enough,  when  it 
holds  the  master  responsible  for  negligence  committed 
in  a  department  of  service  different  or  separate  from 
that  in  which  the  injury  occurs,  and  the  servant  must 
himself  assume  the  risk  of  the  negligence  of  his  fellows 
in  the  same  department.  To  hold  otherwise  would  be 
the  obliteration  of  all  risk  by  the  servant  for  the  care- 
lessness of  his  fellows,  and  the  assumption  by  the  mas- 
ter of  liabilities  hitherto,  at  least,  unknown  to  the  law, 
and  which  would  impose  upon  him  duties  impossible 
to  perform. 

The  case  of  Besel  v.  New  York;  Central  and  Hudson 
River  R.  R.  Co.  (70  N.  T.  171)  is  nearly,  though  not 
precisely,  analogous.  The  plaintiff's  intestate  was  at 
work  in  the  yard  of  the  defendant  under  a  car  standing 
upon  the  repair  track,  repairing  it.  While  thus  engaged 
other  cars  were  being  drawn  away  by  the  engine,  when 
a  coupling  pin  broke  and  the  disconnected  cars  ran 
back  upon  the  down  grade,  striking  the  oar  upon 
which  deceased  was  at  work  and  killing  him.  It  was 
held  that  the  yard  master  and  head  brakeman  were,  with 
the  deceased,  co-employees  of  the  defendant,  and  foir 
their  negligence  the  defendant  was  not  responsible. 

This  decision  was  placed  upon  the  ground, — ^I 
quote  from  the  opinion  of  Judge  Miller: — "  that  the 
men  were  engaged  in  the  same  common  work  for  the 
same  commpn  purpose,  and  the  acts  of  no  one  of  theiR 
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could  render  the  defendant  liable  for  the  injnry  to 
another." 

If  the  principle  just  enunciated  was  applicable  to 
that  cause,  it  must  be  to  the  one  on  trial.  The  man 
killed  in  the  case  referred  to  was  a  mechanic  ;  the  men 
who  were  careless  were  those  who  moved  the  cars  to  be 
repaired.  Their  work  was  different,  but  it  was  all 
aimed  at  one  result — the  repair  of  machinery.  In  the 
present  case  the  work  of  the  boiler-maker  and  machin- 
ist was  different,  but  they  also  worked  for  one  object, 
the  repair  of  a  locomotive,  and  being  thus  engaged,  the 
rule  of  liability  of  the  employers  must  be  the  same. 

I  have  not  overlooked  the  point  that  Smith,  who  was 
engaged  with  the  deceased  in  setting  the  safety  valve, 
may  also  have  been  careless  in  not  seeing  that  the  pipe 
leading  to  the  steam  indicator  was  unobstructed,  and 
that  Smith's  carelessness,  if  he  was  careless,  was  that 
of  a  co-employee.  This  view,  however,  involves  a  ques- 
tion of  fact — whether  the  steam  was  put  up  higher 
than  133  pounds  to  the  square  inch  i — ^and,  therefore, 
the  decision  nonsuiting  the  plaintiff  is  not  placed  up- 
on that  ground,  but  upon  that  which  we  have  consid^ 
ered. 

As  first  I  thought  that  I  would,  for  the  pwpoees  o| 
this  trial,  hold  that  the  defendant  was  liable  if  the 
locomotive  boiler  was  not  in  a  condition  to  bear  the  strain 
of  the  steam  preS8ure--13S  pounds  to  the  sqxiare  inch-^ 
wbich  the  deceased  and  Smith  were  direeted  to  pat  upom 
it  in  setting  the  safety  valve  ;  and  if  the  jury  found 
agalBst  the  defendant  upon  aaoh  an  instraotion,  grant  a 
new  trial,  if,  upon  further  eonaideratiaa,  my  present 
views  of  the  law  remained '  unchanged.  Reflection, 
however,  satisfied  me  that  this  course  would  be  unjust 
to  the  plaintiff,  because  the  court  above,  while  differing 
from  me  upon  the  ground  upon  which  the  new  trial 
was  granted,  might  still  affirm  the  order  for  some  other 
maon,  and  the  ease  m^t  come  back  againr  for  tidal 
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without  the  point  which  has  been  discussed  being  set- 
tled beyond  review. 

The  plaintiff  is  entitled  to  a  ruling  which  will  en- 
able her  to  present  distinctly  the  question  which  is  now 
decided,  and,  if  necessary,  present  the  same  to  the 
court  of  last  resort  unembarrassed  by  any  other  diffi- 
culty. 

The  nonsuit  is,  therefore,  granted,  for  the  sole  and 
only  reason  that  the  defendant  is  not,  as  I  think,  re- 
sponsible to  the  plaintiff  for  the  acts  of  other  servants 
in  the  same  department  with  him,  who  either  failed 
to  put  the  boiler  in  a  condition  of  repair  sufficient  to 
sustain  the  pressure  of  steam  which  the  deceased  in- 
testate was  ordered  to  apply,  or  omitted,  in  the  act  of 
repair,  including  that  of  the  setting  of  the  valve,  any- 
thing which  should  have  been  done  to  render  the  work 
upon  which  the  deceased  was  engaged  at  the  time  of 
the  accident,  as  safe  as  the  nature  of  the  service  would 
permit. 


BEBGEN  V.  SNEBEKEB. 

iT.  T.  Court  of  Appeals  ;  November y  1879. 
AgaiUy  December^  1879. 

[BeTeniog  Snedeker  «.  Snedeker,  18  Ewn^  85S.] 

FOBB0L0IDB]B.-^1IBrLUS  MONBTB. — ^RbFBBSNCB. — FbAUDULENT  CoH- 

VBTANCBS. — ^AfFBAL. 

An  order  of  the  general  term,  reversing  an  order  of  the  special  term, 
confirming  the  report  of  a  referee  awarding  surplus  moneys  in  fore- 
closure, and  directing  that  the  case  be  referred  to  the  referee  to  re- 
port as  to  priority  of  liens,  is  not  a  final  order,  and  not  appealable 
to  the  court  of  appeals.  But  if  such  order  imposes  costs  of  the 
appeal  upon  the  appellant,  absolutely  and  not  conditionally,  it  is  in 
that  respect  a  final  determination  from  which  an  appeal  can  be 
taken. 

On  ft  nferenoe  to  ascertain  to  whom  surplus  moneys  obtained  on  n 
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foTOclosare  sale  belong,  the  referee  may  inquire  as  to  the  character 
of  all  liens  which  may  be  presented,  whether  fraadalent  or  valid. 

On  a  reference  as  to  surplus  moneys,  a  lien  may  be  attacked  on  the 
ground  of  fraud,  whether  the  action  be  partition  or  foreclosure. 
And  it  is  a  convenient  practice  in  the  disposition  of  claims  in 
such  cases,  instead  of  a  distinot  and  separate  action  for  that  pur- 
pose. 

Where  a  debtor  has  made  a  fraudulent  conveyance  of  his  real  estate,  a 
subsequent  judgment  creditor  may  sell  under  his  execution,  and  the 
purchaser  will  have  the  right  to  impeach  the  conveyance  in  an 
action  at  law  to  recover  the  premises.     In  such  a  case  he  may,  but 

he  is  not  bound  to,  file  a  creditor's  bill  to  set  aside  the  conveyance. 

« 

Appeal  by  one  of  the  defendants  from  an  order  of 
th^  general  term  of  the  first  department  of  the  supreme 
conrt  reversing  an  order  of  the  special  term  awarding 
the  snrplas  in  a  foreclosure  salt  to  the  appellant. 

The  action  was  bi*ought  by  George  W.  Bergen 
against  Seaman  N.  Snedeker,  Jennie  E.  Snedeker  his 
wife,  John  H.  Clayton,  Coles  Carman  and  others,  to 
foreclose  a  mortgage  upon  certain  premises  in  Queens 
county.  Judgment  of  foreclosure  having  been  obtained^ 
the  premises  were  sold,  and  a  surplus  of  $728  was 
realized. 

An  order  of  reference  was  thereupon  granted  to 
ascertain  and  report  the  liens  and  their  priorities  upon 
this  surplus  money. 

The  referee  found  that  Seaman  N.  Snedeker,  by  a 
conveyance,  dated  November  3, 1874,  executed  by  him^ 
self  and  Jennie  E.  Snedeker  his  wife,  for  the  expressed 
consideration  of  $600,  and  acknowledged  May  24, 1876, 
and  recorded  June  9,  1876,  conveyed  the  mortgaged 
premises  to  James  H.  Campbell,  subject  to  the  mort- 
gage, but  without  payment  thereof  being  assumed  by 
the  grantee. 

That,  thereafter  the  latter  conveyed  the  same  premi- 
ses to  Jennie  E.  Snedeker,  by  conveyance  dated  June 
8, 1876,  and  recorded  August  21,  1876. 

That  about  the  time  of  the  first  conveyance  from 
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Snedeker  and  wife  to  Campbell,  two  other  pieces  of 
property  were  conveyed  by  them  to  him,  and  snbse- 
qnently  conveyed  by  him  to  Snedeker^  s  daughter  with- 
out consideration. 

That,  after  the  conveyance  to  Campbell,  Snedeker 
remained  in  possession  of  the  premises,  and  continued 
to  occupy  them  until  after  the  foreclosure  sala 

That  at  the  time  of  these  conveyancea  Snedeker 
was  largely  in  debt,  his  creditors  were  suing  him,  and 
within  two  months  he  made  a  general  assignment  for 
their  benefit. 

That  the  conveyances  were  made  for  the  purpose  of 
putting  his  property  where  it  could  not  be'  reached  by 
his  creditors,  and  were  in  fraud  of  their  rights. 

That  by  a  mortgage  dated  May  1, 1877,  and  recorded 
May  23,  1877,  ^nedeker  and  his  wife  mortgaged  the 
same  premises  to  John  H.  Clayton  for  $800.  That 
prior  thereto  Clayton  had  been  retained  as  counsel  to 
defend  the  title  of  Mrs.  Snedeker  in  certain  actions 
which  had  been  commenced  by  various  judgment  credi- 
tors of  her  husband  to  have  the  above  mentioned  con- 
veyances set  aside  on  the  groitnd  of  fraud ;  and  that 
this  mortgage  was  given  in  payment  of  the  services  of 
Clayton  rendered,  and  to  be  rendered  therein,  and  that 
it  was  taken  by  him  with  full  knowledge  of  the  alleged 
fraud. 

That  in  July,  1876,  several  judgments  were  obtained 
against  Snedeker,  and  under  executions  issued  under 
some  of  them  the  sheriff  sold  all  the  right,  title  and 
interest  of  which  be  was  seized  or  possessed  on  July  6, 
1876,  in  the  premises  in  question,  to  Coles  Carman, 
who  received  the  shectff's  deed  therefor,  March  31, 1877. 

The  referee  decided  that  the  conveyances  were  void 
as  against  creditors,  as  well  as  the  mortgage  to  Clayton  ; 
and  that  the  sheriff's  deed  conveyed  the  premises  to 
Carman  ;  and  that,  therefore,  after  deducting  the  costs 
of  the  ref  erence,  one  third  of  the  surplus  money  should 
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be  retained  in  the  hands  of  the  oonnty  treasnrer  nntll 
Mrs.  Snedeker' 8  inchoate  right  of  dower  became  con- 
summate or  extinct ;  and  that  the  re#idne  of  the  snrplns 
belonged  to  Carman,  who  was  also  entitled  to  the  inter- 
est or  income  accming  on  that  part  of  the  snrplns 
retained  by  the  eonnty  treasnrer  until  the  inchoate 
right  ol  dower  became  consummate  or  extinct,  and  to 
the  x>iincipal  snm  eo  retained,  as  soon  as  the  dower 
light  became  extinct. 

This  report  baring  been  confirmed,  the  defendants 
Jennie  £.  Snedeker  and  John  H.  Clayton  appealed. 

77ie  supreme  c&urt^  at  general  term,  reversed  this 
decision  with  costs  and  disbursements,  and  directed 
that  the  case  be  sent  to  a  referee  to  report  order  of 
liens  on  snrplns,  holding  that  Snedeker  had  no  title  to 
the  pfremises  when  the  judgments  were  obtained,  and 
that  Carman  obtained  none  on  the  sheriff's  sale,  and 
that,  even  if  the  conveyances  were  fraudulent,  he  could 
not  attack  them  in  such  a  proceeding.  See  Snedeker 
V.  Snedeker,  18  BuUj  966. 

I.  If^ovember,  1879. 

From  this  decision  the  defendant  Carman  appealed 
to  the  court  of  appeals. 

A.  JY.  WheeleTj  for  the  appellant. — ^A  judgment 
creditor  may  impeach  a  prior  fraudulent  conveyance 
(Chautauqua  Co.  Bank  v.  Bisley,  19  If.  T.  369 ;  Erick- 
son  V.  Quinn,  16  Abb.  Pr.  N.  8.  168 ;  14  Johns.  498). 
A  fraudulent  transfer  of  property  can  be  ascertained 
and  adjudged  in  a  reference  to  get  surplus  moneys 
(2i2.  8.  192,  %9»\8toTyEq.  §64,*;  WiUardEq.^\ 
60  Barb.  178  ;  Parker  u.  Doe,  2  Ch.  Cases,  201 ;  Mutual 
Ins.  Co.  V.  Bowen,  47  Barb.  618  ;  Schafer  v.  Reilly,  60 
N.  T.  61 ;  Halstead  v.  Halstead,  66  Id.  442).  Record- 
ing the  sheriff's  certificate  was  constructive  notice  of 
the  rights  of  the  purchaser  (3  R.  8.  6  ed.  661,  §  67). 
The  respondents  neither  demanded  a  jury  trial  nor  ob- 
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jected  to  going  on  without  a  jury,  and  hence  they  mast 
be  held  to  have  waived  it  (Hatchings  v.  Smith,  63 
Barb.  251 ;  Black^t).  White,  37  iT.  iV:  320 ;  Scott  ©. 
Barlow,  24  Id.  40 ;  Gleasen  v.  Keteltas,  17  Id.  491  / 
McKeon  17.  Lee,  61  Id.  30). 

John  H.  Clayton^  for  respondents.— The  referee  had 
no  x>ower  to  inquire  into  the  validity  of  the  deeds  and 
mortgage  (Rule  68  ;  King  t).  West,  10  Hem.  Pr.  333  ; 
Husted  V.  Dakin,  17  -4.66.  Pr.  141 ;  Union  Dime  Sav. 
Inst.  V.  Olsey,  4  Eun^  657 ;  Bradley  v.  Aldrich,  40  N. 
Y.  609).  The  courts  have  not  gone  so  far  as  to  allow  a 
trial  of  an  action  in  the  nature  of  a  creditor's  bill  or 
ejectment  in  such  a  reference  (Schaffer  v.  Beilly,  60  N. 
T.  61 ;  Halstead  v.  Halstead,  65  Id.  442  ;  Mutual  Life 
Ins.  Co.  V.  Bowen,  47  Barb.  618,  and  cases  cited  st^ 
pra).  Hence  Carman's  remedy  was  by  an  action  (1  If. 
Z  Monthly  BtMetin,  60,  ^  104).  Even  if  the  referee 
had  power  to  try  a  creditor's  bill,  the  validity  of  the 
conveyances  could  not,  in  these  proceedings,  have  been 
inquired  into  by  him  (Crippen  v.  Hudson,  3  Kem.^  164 ; 
Sturges  V.  Vanderbilt,  73  N.  Y.  391,  392 ;  Coe  v.  Wit- 
beck,  11  Paige  J  42  ;  GFenesee  River  Nat.  Bank  d.  Mead, 
18  Hun^  306  ;  AbbotVs  Forms ^  Complaints  to  set  aside 
Assignments,  &e.,  void  as  to  Creditors).  Carman's 
ownership  was  subject  to  Clayton's  mortgage  (Moselly 
V.  Moselly,  16  N.  Y.  334 ;  Jackson  v.  Gamsay,  16 
Johns.  189  ;  Bump  on  Fraud.  Conveyances j  4ASi^  443 ; 
Weaver  v.  Togood,  1  Barb,  238 ;  ELieinholz  v.  Phelps, 
6  Hun^  668  ;  Russell  v.  Allen,  10  Paige^  264  ;  Forsyth 
V.  Clark,  3  Wend.  637 ;  Hill  v.  Bixby,  63  Barb.  200). 
Clayton  received  his  mortgage  without  notice,  from  one 
in  possession,  and  was  a.  purchaser  under  the  recording 
acts  for  value  (2  R.  8.  3  ed.  p.  1137,  §  1 ;  Hetiel  v. 
Barber,  69  N.  F.  1 ;  8  ^66.  Dig.  new  ed.  1 132  ;  Hope 
Fire  Ins.  Co.  v.  Cambrelling,  1  Hun^  493 ;  Barto  t. 
Tompkins  Nat.  Bank,  16  Id.  11 ;  Reynolds  v.  Darling, 
42  Barb.  418).    Carman's  only  remedy  is  an  action  of 
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ejectment  (Bockes  v.  Lansing,  74  If.  T.  487 ;  Rogers 

^.  Siosheimer,  60  If.   T.  649 ;  Erickson  v.  Qainn,  16 

Abb.  Pr.  N.  8.  168 ;  Chantauqua  Oo.  Bank  v.  Risley, 

19  K  T.  370 ;  Cagger  v.  Lansing,  64  7dJ.  428 ;  Whee- 

lock  V.  Lee,  6  Ahh.  New  Cob.  86  ;  Bradley  «.  Aldrich, 

40  N.  T.  610 ;  Davidson  v.  Associates,  71  Id.  840 ; 

PasDacht  v.  Stehn,  5  Ahh.  Pr.  N.8.M4:\i  Wait  Prac-^ 

tice,  11, 12).  The  dower  right  should  be  awarded  out  of 

the  whole  amount  of  surplus,  free  from  all  costs  and 

chaigee  of  the  proceedings  (Campbell  t.  Ewing,  43 

How.  Pr.  258).     Bush  v.  Lathrop  (22  N.  T.  636)  was 

overruled  in  Monroe  v.  Metropolitan  Bank,  66  N.  T. 

41. 

P£bOubiah. — ^The  order  of  the  general  term  re- 
versed the  order  confirming  the  report  of  the  referee 
and  directed  that  the  case  be  referred  to  the  referee  to 
report  as  to  priority  of  liens. 

This  is  not  a  final  order ;  and  inasmuch  as  upon  the 
report  of  the  referee  as  to  the  priority  of  the  liens,  the 
court  at  special  term  may  hold  that  the  moneys  bo 
retained  to  await  the  determination  of  a  suit  to  be 
brought  to  test  the  right  of  the  parties  to  the  moneys, 
we  think  the  order  is  not  appealable  to  this  court. 

The  appeal  must,  therefore,  be  dismissed,  with  costs. 

All  concurred,  except  Folger,  J. 


n.  December^  1879. 

Upon  granting  a  re-argument  of  the  case,  the  fol- 
lowing argument  was  handed  down. 

MiLLEB,  J. — In  granting  the  order  dismissing  the 

.  appeal  in  this  case,  the  court  overlooked  the  fact  that 

the  order  appealed  from  imposed  costs  of  the  appeal 

upon  the  api)ellant  absolutely  and  not  conditionally, 

and  in  this  respect  was  a  final  determihation  from 

which  an  appeal  could  lawfully  be  taken.    The  motion 
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for  a  re-aigQiiient  most,  therefore,  be  granted,  and  the 
OTder  dismissing  the  appeal  vacated. 

In  this  aspect  of  the  case,  the  questions  presented 
for  review  npon  the  sjppeal  are  open  for  consideration. 

We  think  that  the  referee,  by  virtue  of  the  order  to 
ascertain  and  report  the  liens  and  their  priorities  in  refer- 
ence to  the  surplus  moneys,  had  authority  to  inquire  as 
to  the  validity  of  the  conveyances  under  which  Mrs. 
Snedeker  claimed,  and  of  the  mortgage  by  herself  and 
husband  to  Clayton.    The  object  of  the  reference  was 
to  ascertain  to  whom  the  suplus  moneys  belonged  ;  and 
this  c^ens  a  door  to  an  inquiry  as  to  the  character  of 
all  liens  which  may  be  presented.    No  reason  exists 
why  the  fraudulent  character  of  conveyances  cannot 
be  tested  In  these  proceedings,  as  well  as  that  of  all 
other  liens.    One  of  the  objects  and  purposes  of  a  fore- 
closure suit  is  the  distribution  of  the  fund  arising  ui)on 
a  sale   (Livingston  v.  Mildrum,  19  N.  Y.  441,  442; 
Beekman  v.  Gibbs,  8  Paige^  Oil,  512).    In  the  case  first 
cited,  it  was  held  that  the  rights  and  equities  of  the 
defendants,  who  were  lienors   or   claimants   of   the 
equity  of  redemption,  are  as  much  before  the*  court, 
and  as  much  the  objects  of  its  care,  as  those  of  the 
owner  of   the  mortgage  primarily  to  be  foreclosed. 
Why  then  should  not  the  court  have  power  to  ascertain 
when  liens  are  fraudulent?    Where  jurisdiction  of -a 
court  of  equity  is  once  acquired,  such  court,  as  a  general 
rule,  has  a  right  to  proceed  and  do  justice  between  the 
pieties.    The  power  of  the  court  to  settle  questions 
of  this  character  is  also,  we  think,  fully  sustained  by 
the  decisions. 

In  Halstead  v.  Halstead  (55  N.  T.  442),  in  an 
action  for  a  partition  of  lands,  it  was  held  that  on  a  • 
reference  as  to  title,  a  party  could  attack  a  mortgage 
held  by  another  party,  on  the  ground  that  it  was  fraudu- 
lent and  void  as  against  creditors.  It  was  said  in  the 
opinion  by  Andrews,  J.,  that  the  inquiry  as  to  the 
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eziBtence  and  amoant  of  the  lien  involved  the  further 
question  as  to  its  validity  ;  and  the  court,  having  taken 
possession  of  the  fund  for  distribution,  directs  proofs 
to  be  feaken  as  to  liens,  and  adjudges  the  distribution 
(See  also  Schafer  v.  Beilly,  60  If.  T.  61 ;  Mut.  life 
Ins.  Co.  t).  Brown,  47  Burb.  618). 

These  oases  fully  sustain  the  principle  that  where  a 
reference  is  ordered  as  to  surplus  moneys,  a  lien 
may  be  attacked  on  the  ground  of  fraud ;  and  it  mat- 
ters not,  we  think,  whether  the  action  be  a  partition  or 
a  foreclosure  suit.  In  fact,  this  is  a  most  convenient 
praetioe  in  the  disposition  of  claims  in  such  cases,  with- 
out the  tedious  process  and  the  expense  of  a  distinct 
and  separate  action  for  that  purpose.  The  oases  relied 
upon  to  sustain  a  different  rule  are  not,  we  think, 
of  sufficient  weight  to  require  special  consideration. 
King  V.  West,  10  Bom.  Pr.  333,  was  a  spedal  term 
decision ;  and  in  whatever  light  the  other  cases  relied 
upon  by  the  respondent  may  be  regarded,  they  are 
overruled  by  the  decisions  of  this  court  already  cited. 

The  claim  that  the  Clayton  mortgage  must  be  sus- 
tained, even  although  the  other  conveyances  are 
declared  fraudulent  and  void,  is  not  weU  founded. 
Clayton  had  full  knowledge  of  the  alleged  frauds; 
knew  that  a  suit  had  been  brought  to  set  aside  the 
dieeds  on  account  of  the  fraud ;  and,  in  fact,  the  mort- 
gage was  given  to  him  to  secure  the  payment  of  his 
charges  for  defending  the  title  of  Mrs.  Snedeker.  It  is 
also  an  answer  to  this  position,  that  the  sherifTs  certifi- 
cate of  the  sale  of  Carman  had  been  filed  and  recorded 
in  the  county  clerk's  office,  long  prior  to  the  mortgage ; 
and  he  had  notice  not  only  that  the  mortgagor's  title 
was  fraodolent,  but  also  of  the  appellant' s  claim  to  the 
property  by  virtue  of  the  sheriff's  sale  (2  H.  8.  370, 
§43). 

As  to  the  right  of  Carman  to  sell  and  acquire  a  tatle 
under  Ms  judgment,  it  is  well  settled  that  where  a 
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debtor  has  made  a  fraadalent  conveyance  of  his  real 
estate,  a  subsequent  jadgment  creditor  may  proceed  to 
sue  under  his  execution,  and  the  purchaser  will  have 
the  right  to  impeach  the  conveyance,  in  an  action  at 
law  to  recover  the  premises  (Chautauqua  Co.  Bank  v. 
Risley,  18  If.  T.  369-376).  He  may,  but  he  is  not 
bound  to  file  a  creditor's  bill  to  set  aside  the  convey- 
ance (See  also  Erickson  v.  Quinn,  16  Abb.  Pr.  If.  S. 
168). 

The  case  of  Lament  v.  Cheshire  (66  If.  T.  30)  is 
not  in  conflict  with  the  i>osition  stated.  The  same  re- 
mark is  applicable  to  Bockes  v.  Lansing  (7^  If.  T.  437). 
Carman  was  not,  therefore,  bound  to  bring  ejectment, 
or  an  action  to  set  aside  the  conveyances,  and  had  a 
right,  we  think,  to  contest  the  validity  of  the  deeds 
and  mortgages  upon  the  reference. 

We  have  carefully  considered  all  the  questions  pre- 
sented and  the  suggestions  made  by  the  respondent's 
counsel,  and  are  of  the  opinion  the  referee  was  right, 
and  that  the  general  term  erred  in  reversing  the  de- 
cision of  the  special  term. 

The  order  of  the  general  term  must,  therefore,  be  re- 
versed and  that  of  the  special  term  affirmed,  with  costs 
of  both  parties  upon  the  appeal  to  be  paid  out  of  the 
fund. 

All  concurred,  excepted  Folgeb,  J.,  absent. 


HARD  v.  MILLIGAN. 
City  Court  of  Brooklyn ;  GenercU  TenUj  1880. 

Pabtnership.  —  General  Assionicent.  —  Chattel  Mobtoaoe.  ^ 

Fraudulent  Convbtance. — Assignee  vor  Benefit  of 

Creditors. — Demand  Before  Suit. — ^Parties. 

Where  one  of  two  partners  sells  out  his  interest  to  the  other,  who  giYtB 
the  former  %  mortgage  on  the  assets  to  pay  the  price,  and  aarames 
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to  pay  tU  the  partneisbip  debts,  and  sabsequently  aasigns  the  aaseto 
to  an  aasigoee  for  the  benefit  of  creditors  generally,  the  assignee 
may  reooyer  the  assets  from  the  mortgagee,  or  one  claimitg  under 
him,  who  is  not  a  bona  fide  purchaser  for  value. 
It  is  not  necessary  that  judgment  be  first  recovered,  by  the  assignee.'*' 
Eridenoe  of  the  insolyency  of  the  firm,  at  the  time  of  giving  the  mort- 
gage, is  material  and  admissible  in  sucli  action. 
The  moitgage  creditor  is  not  a  necessary  party,  although  the  ofScer 
who  is  made  defendant  acted  under  his  instructions  in  seizing  the 
property. 

Appeal  from  a  judgment. 

Ralph  A.  Hard  sued  Ephraim  J.  Milligau^  Jeremiah 
Lant  and  Isaac  F.  Bissell  for  conversion  of  chattels, 
aUeging  that  defendants  had  became  possessed  of 
and  wrongfully  detained  from  plaintifF  the  stock  in 
trade  contained  in  a  certain  store  in  Brooklyn,  from 
which  place  the  goods  had  been  taken  by  defendant 
Lant,  who  put  them  in  the  auction  room  of  defendant 
BisseU. 

It  appeared  that  before  June  26,  1878,  Ephraim 
J.  Milligan,  one  of  the  defendants,  and  one  Dawson 
McGrayne  were  partners,  holding  said  stock,  and  do- 
ing business  at  the  store  mentioned.  That  they  then 
dissolved  jmrtnership,  upon  terms  by  which  McGrayne 
took  the  entire  x>&i^tnership  assets,  and  assumed  the 
partnership  debts ;  and  gave  Milligan,  the  retiring 
partuer,  a  chattel  mortgage  on  the  assets  to  secure  the 
price  at  which  he  bought  him  out.  In  about  a  month 
HcQrayne  made  an  assignment  to  E[ard,  the  present 
plaintiff,  for  the  benefit  of  creditors.  Immediately 
after  the  making  of  that  assignment,  Ephraim  Milligan 
assigned  the  mortgage  he  held,  to  his  wife,  through  an 
intermediary.  Subsequently,  and  On  default  in  the 
tenns  of  the  mortgage,  the  defendant  Lant,  under  the 
^fe's  authority,  entered  the  premises  and  removed  the 

property  to  the  auction  room,  whereupon  this  action 

^^^~  — ~ 

*  Bee  SoQthaid  «.  Pinckney,  5  AUb.  Nno  Com,  184,  and  note. 
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was  bronght.  It  did  not  appear  that  any  demand  had 
been  made  for  the  return  of  the  property  before  the 
commencement  of  the  action. 

The  language  of  the  assignment  was  sufficiently 
broad  to  convey  all  this  property ;  and  its  terms  contem- 
plated the  application  of  the  assets  to  all  the  debts  of 
the  assignor,  without  indicating  the  existence  of  any 
distinction  in  respect  to  firm  and  individual  debts. 

On  the  trial,  McGrayne  as  a  witness  was  allowed  to 
testify,  in  plaintiff's  behalf  and  against  objection,  that, 
at  the  time  of  the  dissolution,  the  firm  was  not  able  to 
pay  its  debts  as  they  became  due  in  the  usual  course  of 
trade ;  that  they  had  been  sued  by  firm  creditors  ;  and 
to  state  the  amount  of  indebtedness.  An  inquiry  as  to 
the  amount  of  his  individual  indebtedness  was  ex- 
eluded.  His  testimony  that  he  had  no  other  property 
than  the  firm  property,  and  that  the  retiring  partner 
knew  this  fact,  was  admitted  against  objection. 

Plaintiff,  by  direction  of  the  court,  had  a  vesdict| 
and  defendants  appealed. 

JET.  C.  Place  (A.  W.  8.  Proctor ^  attorney),  for  defend- 
ants, appellants. — I.  Demand  before  suit  was  essential, 
because  defendant  was  in  possession  under  a  legal 
conveyance. 

II.  The  assignment  to  plaintiff  was  void,  because,  if 
an  assignment  of  partnership  property,  all  partners 
must  join  (Paton  v.  Wright,  15  Sow.  Pr.  481 ;  Welles 
V.  March,  30  iT.  7.  844,  and  cases  cited ;  Coope  v. 
Bowie,  42  Barb.  87)  ;  and,  if  it  be  an  individual  as- 
signment, the  assignor  had  no  right  to  convey,  by  reason 
of  his  previous  conveyance  by  mortgage. 

IIL  The  mortgage  negatives  the  idea  of  collusion, 
for  it  provides  for  payment  of  the  debts  as  part  of 
the  consideration ;  if  there  was  fraud  and  collusion,  it 
was  upon  the  assignor's  part,  to  defeat  the  mortgage. 
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ly.  Plaintiff  is  not  a  bofia  fide  purchaser,  nor  a 
leemTer^  and  took  and  held  subject  to  the  mortgage. 

y.  Allowing  McGrayne  to  testify  to  inability  of 
the  firm  to  piay  its  debts,  and  to  Milligan's  knowledge 
that  McGhayne  had  no  other  property,  was  improper, 
becaase  a  conclneion  of  law,  and  because  there  was  no 
allegation  that  the  mortgage  was  frandnlent. 

YL  Mrs.  MUligan,  the  owner  of  the  mortgage,  was 
a  necessary  party. 

YII.  Plaintiff  must  show  the  mortgage  frandnlent ; 
of  which  there  is  no  evidence ;  and  if  there  were,  it 
was  a  qoestioa  for  the  jnry,  and  error  to  direct  a  ver- 
dict (Proat  v.  Warren,  43  iVl  T.  904;  Gardner  v. 
McBwea,  19  Id.  138). 

YIII.  Omission  to  file  the  mortgage  did  not  avoid 
it  (17  K  r.  580 ;  T  JETtm,  388 ;  Gildersleeve  v.  Landon, 

73M  z  aoe). 

William  SuUivar^  for  plaintiff,  respondent. — ^I.  The 
raaaining  partner  after  dissolntion  may  assign  for  the 
benefit  of  creditors  (Becker  v.  Boon,  61  N.  T.  324 ; 
Hays  t.  BoUes,  2  Daly,  231,  233,  285,  236 ;  Tenny  v. 
Johnstm,  43  N.  T.  146 ;  Phelps  v.  McNaUy,  66  Mo. 
BBS). 

n.  As  to  the  eJBfect  of  the  act  of  1858,  c.  314,  cited : 
BUhop  an  Insoltency,  147,  149 ;  Southerd  u.  Pinck- 
ney,  6  Ahb.  New  Cos.  184  ;  S.  C,  72  N.  T.  424). 

ni.  As  to  relative  validity  and  priority  of  chattel 
mortgage  and  assignment :  Hays  v.  Bolls,  2  Daly,  231, 
233,  235,  see ;  Tenney  v.  Johnson,  43  N.  H.  146 ; 
Phelps  «.  McNally,  86  Mo.  559  ;  Randall  v.  Parker,  3 
San^.  69.  See  also,  8  Swpm.  Ct.\T.&0.'\  218  ;  Wood  ^). 
Lowry,  17  Wend.  492  ;  Griswold  v.  Sheldon,  4  N.  T.  582  ; 
Otis  tj.  Sill,  8  Barh.  102 ;  Thompson  v.  Van  Vechten,  5 
Abb.  Pr.  459  ;  Wood  v.  Jjowtj,  17  Wend.  492 ;  Spies  v. 
Boyd,  1  E.  D.  Smith,  445  ;  Oriswold  v.  Sheldon,  4  N. 
T.S&\ ;  Edgell ».  Hart^  9  N.  Y.  313 ;  Ford  t.  Williams, 
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13  If.  T.  577;  Gardner  v.  Ewen,  19  IT.  T.  123  ;  Mitnacht 
V.  Kelly,  3  Abb.  Ct  App.  Dec.  ;  Russell  v.  Wynne, 
37  N.  T.  594r^97 ;  Marston  v.  Vultee,  8  Bosw.  129 ; 
Delaware  v.  Ensign,  21  Barb.  85 ;  Dodd  v.  Johnson,  3 
8upm.  Ct  IT.  &  0.1  216;  Dutcher  v.  Swartwood,  16 
Hun^  31 ;  Herman  on  GJiaUel  MortgageSj  234, 235, 236 ; 
Southard  v,  Benner,  72  iT.  Z.  424 ;  S.  C,  5  Abb.  New 
Cos.  184 ;  Mobley  v.  Letts,  6  Reporter ^  13 ;  see  17  Alb. 
L.  J.  193,  434 ;  4  Edm.  St.  436 ;  Thompson  v.  Van 
Vechten,  27  N.  T.  681,  682  ;  Parshall  v.  Egbert,  64  N. 
Y.  22 ;  Best  v.  Staple,  61  N.  T.  78,  79 ;  Stewart  v. 
Beale,  7  Huny  416, 417 ;  affirmed,  68  N.  T.  619 ;  Dutcher 
t.  Swartwood,  16  Hun,  31 ;  26  Barb.  484  ;  31  Id.  90. 

lY.  Demand  was  not  necessary  (Jessop  v.  Miller,  2 
Abb.  Ct.  App.  Dec.  449). 

Y.  Mrs.  Milligan' s  remedy  is  against  the  sheriff 
(Manning  ^.  Keenan,  73  N.  T.  64.  See  13  Barb.  629  ;  71 
N.  T.  77). 

By  the  Court.* — MoCrrK,  J. — It  is  evident  that 
the  firm  of  Milligan  and  McGrayne,  at  the  time  of  its 
dissolution,  was  very  much  embarrassed,  if  not  insol- 
vent, and  that  this  was  known  to  both  of  the  parties. 

Milligan'  sold  out  his  interest  in  the  partnership 
assets  to  McGrayne,  the  latter  assuming  the  partner- 
ship debts,  and  executing  to  the  former  a  mortgage  on 
the  assets  to  secure  the  x>&yment  of  the  purchase- 
money,  to  wit :  $500  in  weekly  installments  of  $30 
each.  The  dissolution  took  place  on  June  26,  1878, 
and  McGrayne  carried  on  the  business  until  July  24, 
1878,  when  he  made  an  assignment  for  the  benefit  of 
creditors  to  the  plaintiff,  who  immediately  took  posses- 
sion of  the  property  assigned. 

Between  June  26  and  July  24,  McGrayne  had  paid 
three  weekly  installments  of  $30  each  on  the  mortgage ; 
a  fourth  one  had  become  due  on  July  24,  but  was 

Present — ^McCub  and  Rbtkoldb,  JJ, 
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not  paid.  On  July  26,  1878,  Milligan  assigned  his 
mortgage  to  one  Masters,  who,  on  the  following  day, 
assigned  it  to  the  defendant,  Lizzie  A.  Milligan,  the 
wife  of  the  original  mortgagee. 

On  July  26,  1878,  the  defendant  Lant,  who  is  a  con- 
stable, nnder  the  authority  of  the  mortgagee,  entered 
the  store  where  the  firm  business  had  been  carried  on, 
and  without  the  knowledge  and  consent  of  the  plaint- 
iff carried  away  the  stock  and  fixtures,  being  the 
property  described  in  the  chattel  mortgage,  and  being 
also  the  property  which  had  been  assigned  to  the 
plaintiff. 

The  foregoing  facts  were  fully  established  by  the 
evidence ;  and  at  the  close  of  the  case,  the  court 
directed  a  verdict  for  the  plaintifF,  submitting  to  the 
jury  only  the  question  of  the  value  of  ^oods,  &o. 
From  this  ruling  the  defendants  appeal. 

We  are  of  the  opinion  that  the  case  was  properly 
disposed  of.  Milligan  and  McGrayne,  as  partners, 
were  each  liable  for  the  partnership  debts,  and  the 
agreement  of  dissolution,  while  it  changed  the  relation 
of  the  partners  as  between  themselves,  did  not  relieve 
the  retiring  partner  from  liability  to  the  creditors  of 
the  firm. 

The  creditors  stUl  had  a  right  to  look  in  the  first 
instance  to  the  jyartnership  assets  for  the  payment  of 
their  claims. 

They  had  an  equitable  lien  upon  the  same,  and  no 
private  agreement  between  the  partners,  admitting  that 
it  was  entered  into  in  good  faith,  can  operate  to  pre- 
vent the  application  of  i>artnership  property  to  the 
payment  of  partnership  debts.  The  mortgage  given 
by  McGrayne  to  Milligan  must  therefore  be  presumed 
to  have  been  given  and  received  with  full  knowledge 
of  all  the  equities  which  might  be  invoked  against  it 
in  the  event  of  any  question  arising,  affecting  the 
nghts  of  the  creditors  of  the  firm. 
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Any  other  principle  than  this  would  be  a  direct 
temptation  to  the  perpetration  of  a  gross  frand  on  the 
rights  of  the  firm  creditors — to  consummate  which  it 
would  only  be  necessary,  if  a  partnership  found  itself 
in  j&iling  circumstances,  for  one  partner  to  sell  out  to 
another  at  a  consideration  large  enough  to  cover  the 
full  value  of  the  common  property,  take  back  a  mort- 
gage on  the  same,  foreclose  it,  and  apply  the  proceeds 
to  the  payment  of  a  private  debt  due  from  his  co- 
partner,  which  in  equity  and  conscience  should  be 
first  applied  to  the  satisfaction  of  the  partnership 
liabilities. 

Looking  at  the  case  from  the  standpoint  of  a 
creditor,  all  the  interest  which  Milligan  could  sell  in 
the  partnership  property  or  assets  was  his  share  ^^  in 
the  surplus  of  those  assets  after  the  partnership  debts 
were  paid,'^  and  that  is  all  which  it  was  in  the  power 
of  McGrayne  to  mortgage.  • 

We  think  the  testimony  as  to  the  financial  condi- 
tion of  the  firm  at  this  time  was  very  material,  and 
properly  admitted ;  and  the  defendants  did  not  attempt 
to  contradict  McGrayne' s  testimony,  that  at  this  time 
the  firm  was  not  able  to  pay  its  debt49.  There  is  no 
evidence  that  any  new  assets  had  been  added  to  the 
stock  on  hand  at  the  time  of  the  dissolution  ;  and  of 
the  receipts  from  the  business^  which  were  estimated  at 
from  $40  to  $50  per  week,  $30  per  week  was  paid  by 
McGrayne  to  Milligam  on  account  of  the  mortgage.  It 
is  admitted  that  nothing  was  taken  by  the  defendants, 
but  that  which  had  been  partnership  property. 

Beyond  the  recitals  in  the  assignments  of  mortgage 
it  does  not  appear  that  any  valuable  consideration  was 
paid  by  Mrs.  Milligan,  and  she  must  be'  held  to  have 
taken  the  mortgage  subject  to  all  equities  which  might 
be  urged  against  it.  The  mortgage  covered  nothing 
but  partnership  property ;  and  it  was  valid  only  to  the 
extenX  that  there  was  Any  surplus  stock  or  property 
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belonging  to  either  partner  after  the  debts  were  paid. 
It  appears  that  there  was  no  surplus.  What  then 
ooald  the  mortgage  operate  nponi  (See  Staats  v. 
Bristow,  73  N.  T.  268). 

In  view  of  the  established  facts  in  the  case,  we  think 
the  mortgage  was  f  randnlent  and  void  in  law  as  against 
the  partnership  creditors,  and  that  the  taking  of  the 
goods  and  chattels  in  question  by  the  defendants  was 
unlawful  and  wrongful. 

When  the  taking  of  property  is  wrongful,  it  is  not 
necessary  to  make  a  demand  for  its  return  in  order  to 
maintain  the  action. 

Under  the  act  of  1858  {L.  1858,  c.  314),  the  plaintiff 
as  assignee  had  a  right  to  maintain  this  action,  and,  in 
behalf  of  the  firm  creditors,  to  treat  the  transfer  by  the 
one  partner  to  the  other,  and  the  mortgage  given  on 
the  transfer,  as  void  (See  Southard  v.  Benner,  72  iVT.  F. 
427). 

In  view  of  the  conclusion  which  we  have  reached 
npon  the  main  question  above  discussed,  it  does  not 
seem  necessary  to  refer  to  the  facts  that  the  mortgage 
covered  a  stock  of  goods  which  were  intended  to  be 
sold  by  retail  from  day  to  day  as  opportunity  offered  ; 
that  the  mortgagor  continued  in  possession ;  and  that 
the  mortgage  was  not  filed  until  after  the  executioa 
and  delivery  of  the  assignment  to  the  plaintiff  and  his 
acceptance  of  the  trust ;  all  of  which  are  of  controlling 
inflnenoe  in  relation  to  the  bona  fides  of  the  transac-^ 
tion. 

These  facts  were  not  disputed,  and  upon  this  branch 
of  the  case  there  was  no  question  to  be  submitted  to 

the  jury. 

One  other  objection  remains  to  be  referred  to,  viz. : 
that  there  was  a  defect  of  parties.  It  is  claimed  that 
Mrs.  Milligan  should  have  been  made  a  party  defend- 
ant. This  action  being  for  a  wrongful  conversion,  the 
plaintiff  had  his  election,  as  in  all  cases  of  tort,  to  sue 

Vol.  Vin.— 5 


66  ABBOTTS    NEW   CASES. 

Richmond  v.  UDion  Steamboat  Co. 

■  —  I  ■  ■ 

one  or  any  number  of" several  joint  tortfeasors.  Where 
the  act  complained  of  is  a  wrongful  seizure  of  property 
by  one,  it  is  not  necessary  to  join  with  him  in  the  same 
action  another  under  whose  instructions  he  acts.  This 
may  be  done  or  not,  at  the  option  of  the  plaintifF. 

We  think  the  case  was  rightly  disposed  of,  and  the 
judgment  must  be  aflirmed  with  costs. 

Reynolds,  J.,  concurred. 

Judgment  accordingly. 


RICHMOND  V.  UNION  STEAMBOAT  COMPANY. 
Briffalo  Superior  Court ;  General  Terrrij  Marchy  1880. 

Gabbier. — ^Deliyebt.— Usage.— Disgharob  ikto  Elbyatob. — Con- 

signob  and  conbionee. 

Under  general  commercial  usage  the  consignee  of  a  psrt  of  a  cargo  of 
grain  coming  from  the  lakes  and  delivered  at  Buffalo,  as  well  as  the 
consignee  of  an  entire  cargo,  has  a  right  to  select  the  elevator  into 
which  the  carriers  shall  discharge  his  portion. 

The  rule  that  general  ships  in  the  ocean  trade  may  deliver  upon  their 
own  wharf,  with  due  notice  to  the  consignee,  does  not  apply  in  the 
case  of  the  carriage  of  grain  in  inland  navigation. 

Appeal  from  a  jadgment.  * 

Jewett  M.  Richmond  and  others  brought  this  action 
against  the  Union  Steamboat  Company  to  recover 
money  paid  under  protest  for  freight,  and  for  expenses 
of  removal  of  the  property  for  which  the  freight  was 
charged.  It  appeared  that  the  defendant  was  a  cor- 
poration engaged  in  the  business  of  a  common  carrier 
on  the  lakes.  As  such,  in  October,  187u,  it  received  on 
its  propeller  Jay  Gould,  at  Toledo,  Ohio,  a  large  quan- 
tity of  wheat,  of  which  7,600  bushels  was  consigned  to 
the  plaintiffs  at  Buffalo.  The  remainder  of  the  cargo 
consisted  of  three  quantities  of  wheat,  of  the  aggregate 
amount  of  22,600  bushels,  and  consigned  to  different 
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consignees  at  Buffalo.    Upon  the  arrival  of  the  pro- 
peller at  Buffalo,  the  consignees  of  the  three  last  men- 
tioned qaantities  directed  and  requested  that  the  same 
be  delivered  at  the  Niagara  elevator.     The  plaintiffs 
desired  and  requested  the  quantity  consigned  to  them 
to  be  delivered  at  the  Richmond  elevator,  which  was 
owned  and  controlled  by  Jewett  M.  Richmond,  one  of 
the  plaintiffs.     This  the  defendant  declined  to  do,  but 
delivered  the  same  at  the  Niagara  elevator,  where  the 
other  consignees  had  directed  their  grain  to  go.    At 
the  time  of  the  arrival  of  the  grain  at  Buffalo,  a  general 
cnstom  existed  at  that  port,  that  all  grain  should  be 
delivered  at  elevators,  and  both  the  Richmond  and 
Ifiagara  elevators  were  proper  and  sufficient  elevators 
for  the  delivery  of  the  entire  cargo  of  the  Jay  Gould. 
The  freight,  upon  the  quantity  of  wheat  consigned  to 
plaintiffs,  was  $183.66,  and  the  defendant  refused  to 
deliver  the  property  to  the  plaintiffs  unless  this  amount 
was  paid.    The  plaintiffs  paid  the  amount  under  pro-^ 
test,  and  afterwards  paid  $80.76  for  expenses  for  re- 
moving the  property  from  the  Niagara  elevator,  an^ 
bronght  this  action. 

The  cause  was  tried  before  Chief  Judge  Sheldon, 
withont  a  jury,  and  judgment  was  ordered  for  the 
aggregate  of  freight  paid  under  protect,  and  the  ex- 
penses of  removal  of  the  grain,  with  interest,  and  fron^ 
that  jadgment  defendant  now  appealed. 

2).  F.  ClarlCj  for  plaintiffs  and  respondents. 

Geo.  B.  Hibbard^  for  defendant  and  appellant. 

By  the  Court. — Smith,  J.* — The  issues  of  fact  in 
this  cause  having  been  tried  by  the  court  without  a 
JQry,  and  the  appeal  being  taken  from  the  judgment 
entered  on  the  decision  of  the  court,  it  becomes  our 
duty  to  determine  whether  any  error  of  law  or  of  fact 

*  Present — Shkldoh,  Ch.  J.,  and  Smith  and  Beck  with,  J  J. 
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has  been  committed  to  the  prejadice  of  the  appellant. 
The  defendant  insists  that  it  proved  on  the  trial  a 
castom  which  made  the  delivery  of  the  wheat  in  ques- 
tion at  the  Niagara  elevator  a  fulfillment  of  its  con- 
tract of  affreightment,  and  that  the  freight  was 
therefore  earned.  The  custom  claimed  to  have  been 
proven  is,  that  where  a  cargo  of  grain  carried  by  a 
vessel  from  a  port  in  another  State,  to  the  port  of 
Buffalo,  consists  of  two  or  more  parcels  consigned  to 
different  persons,  under  bills  of  lading  containing  no 
other  provisions  as  to  delivery  than  that  the  grain  shall 
be  delivered  to  the  consignee  or  his  assigns,  the  per- 
son who  is  the  consignee  of  the  major  part  of  the 
cargo  may  appoint  and  direct  at  what  elevator  his  part 
shall  be  delivered;  and  that  the  discharge  of  the 
whole  cargo  into  the  elevator  so  designated  is  a  good 
delivery  as  to  each  of  the  several  parcels,  though  the 
consignee  of  the  minor  parcel  may  have  given  express 
and  timely  directions  that  his  parcel  be  delivered  at 
another  elevator.  A  custom  such  as  the  defendant 
sought  to  prove,  has  the  force  of  law.  To  establish  it^ 
the  usage  must  be  shown  to  have  been  uniform,  long 
settled  and  well-known,  so  that  the  parties  shall  be 
presumed  to  contract  with  reference  to  it.  And  it  has 
been  wisely  said  that  ^'a  custom  which,  qtuxid  hoc^  is 
to  supersede  the  law  of  the  land,  should  be  clearly 
proved,  and  the  interested  encroachments  of  persons 
engaged  in  a  particular  trade  watched  with  great 
jealousy*'  (Per  Cowen,  J.,  in  Gibson  v.  Culver,  17 
WeTid.  806,  808). 

Without  reviewing  the  evidence  in  detail,  I  concent 
myself  with  saying  that  after  a  careful  examination  of 
all  the  testimony,  I  fully  concur  in  the  conclusion  of 
the  court  which  tried  this  cause,  that  the  defendant 
failed  to  establish  the  existence  of  the  alleged  custom. 
Upon  this  head,  I  will  only  refer  to  the  very  significant 
testimony  of  Mr.  Richmond,  one  of  the  plaintifEs,  as  to 
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the  interview  between  him  and  Mr.  BuUard,  the  de- 
fendant's general  manager,  touching  the  delivery  of 
the  grain  in  qnestion  in  thie  case;  Mr.  Richmond 
says  he  ^^  called  on  Mr.  Ballard,  and  asked  him  what 
he  meant  by  saying  he  would  not  take  the  grain  to  the 
Richmond  elevator.  He  spoke  about  the  prices  paid 
for  carrying  grain,  and  that  he  had  been  found  fault 
with  by  other  carriers  for  carrying  grain  around  town 
in  this  way,  and  that  he  had  decided  that  morning  not 
to  do  so  any  longer,  and  that  he  would  take  the  grain 
where  the  majority  of  the  cargo  was  consigned."  The 
accuracy  of  this  testimony  was  not  called  in  question. 
Mr.  BuUard,  though  called  as  a  witness  in  the  cause 
and  after  Mr.  Richmond  had  testified,  did  not  in  any 
manner  contradict  his  statement. 

But  the  defendant  claims  that,  irrespective  of  any 
usage  or  custom,  the  delivery  of  the  wheat  at  the 
Niagara  elevator  was  a  good  delivery,  under  the  rules 
of  the  law  merchant  that  govern  the  case.  The  claim 
is,  in  effect,  that  a  vessel  arriving  at  this  port,  laden 
with  grain,  may  discharge  its  cargo  into  such  elevator 
as  may  best  suit  the  convenience  of  the  vessel  owner, 
who  may  wholly  disregard  the  direction  of  the  con- 
signee in  respect  to  its  delivery.  I  say  this  is  the 
defendant's  claim  in  effect,  because  the  rule  which  the 
defendant  asserts  must  of  course  apply  in  all  cases,  as 
well  to  a  whole  cargo  as  to  one-third  of  the  whole,  for 
it  is  asserted  as  a  rule  of  law  based  upon  settled 
principles,  controlling  in  its  force,  and  wholly  inde- 
pendent ot  the  usage  or  custom  of  any  particular  port 
'  or  trade.  There  can  be  no  such  legal  rule  applicable 
to  a  part  of  a  cargo  which  does  not  govern  every  part 
and  the  whole. 

There  are,  no  doubt,  decisions  of  high  authority 
which  hold  that  where  the  contract  is  to  carry 
goods  upon  a  general  ship  in  the  ocean  trade, 
from  port  to  port,  an  actual  or  manual  tradition  ot 
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the  goods  into  the  possession  of  the  consignee,  or  at 
his  warehouse,  is  not  necessary  in  order  to  discharge 
the  carrier  from  his  liability.  A  delivery  with  proper 
care  at  a  proper  time,  upon  the  usual  wharf,  with  due 
notice  to  the  consignee,  will  in  ordinary  cases  be 
deemed  a  good  delivery.  This  rule  has  grown  out  of 
the  long  established  usages  of  the  ocean  trade,  and  is 
a  modification  of  the  general  rule  of  the  common  law, 
which  required  the  carrier  to  deliver  the  goods  to  the 
consignee  personally,  or  at  his  residence  or  place  of 
business.  The  jmrties  contemplating  the  carriage  of 
the  goods  upon  a  vessel  which  could  go  only  to  the 
wharf,  it  was  reasonable  that  she  should  be  unladen 
there.  And  the  cargoes  of  such  vessels,  being  usually 
carried,  not  in  bulk,  but  packed  in  boxes,  barrels,  bags 
or  otherwise,  and  often  consisting  of  many  parcels  for 
numerous  different  consignees,  a  delivery  of  the  whole 
cargo  at  one  common  and  accustomed  wharf  was 
almost  a  necessity  for  the  proper  unlading  and 
dispatch  of  the  vessel,  and  not  at  all  onerous  or  incon- 
venient for  the  merchant  or  consignees,  especially 
when  the  regulations  of  the  government  in  respect  to 
duties  ui>on  imported  goods  are  taken  into  considera- 
tion. 

A  custom  has  thus  been  established,  which  is  con- 
veniently adapted  to  the  business  wants  of  all  parties 
engaged  in  that  particular  branch  of  commerce,  and 
has  prevailed  so  long  and  so  extensively,  and  is  so 
widely  known,  that  it  may  be  fairly  said  to  have  be- 
come a  rule  of  law  for  that  trade,  and,  quoad  hoCj  to 
have  taken  the  place  of  the  old  common  law  rule. 

But  rules  of  this  character,  growing  out  of  the 
usages  of  a  particular  trade,  are  necessarily  limited  in 
their  application,  and  may  not  prescribe  the  duty  of 
the  carrier  in  other  branches  of  the  same  trade  to  the 
incidents  and  conditions  of  which  they  are  not  adapted. 
The  growth  of  commerce,  the  march  of  enterprise,  and 
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the  achievements  of  mechanical  science  (at  once  their 
oatgrowth  and  stimulus),  open  new  channels  and  de- 
velop new  means  and  appliances  for  the  lading,  carriage 
and  delivery  of  goods,  and  in  their  turn  they  create 
new  usages  and  laws  which  govern  these  new  condi- 
tions and  agencies  in  the  business  of  the  carrier. 
Goods  transported  upon  railroads  are  delivered  at  the 
terminas  or  station,  upon  the  track,  in  yards,  sheds, 
or  warehouses,  as  the  convenience  of  parties  and  the 
exigencies  of  business  demand.  The  proper  mode  of 
delivery  depends  largely  upon  the  kind  and  character 
of  the  goods.  Grain,  coal,  ores  and  oil,  carried  in  bulk, 
cattle  and  other  live  freight,  must  each  have  their 
different  and  appropriate  means  of  delivery.  No  other 
will  subserve  the  wants  of  the  trade,  or  discharge  the 
duty  of  the  carrier. 

In  like  manner  the  vast  volume  of  trade  borne  upon 
the  waters  of  our  inland  seas  must,  of  necessity,  and 
in  the  nature  of  things,  dictate  its  own  laws,  and  all 
the  interests  involved  must  be  governed  by  them.  And 
these  laws  may  be,  nay,  must  be,  from  time  to  time 
modified  or  changed  by  the  changing  condition  of  the 
trade  and  like  controlling  causes.  In  the  early  history 
of  that  trade,  though  so  recently  as  to  be  within  the 
experience  of  the  merchants  and  vessel  owners  of  to- 
day, cargoes  of  grain  brought  by  vessels  to  this  port  in 
bulk  were  delivered  by  measure  in  the  half  bushel,  at 
the  store-house  of  the  consignee,  or  over  the  vessel's 
rail  into  a  canal  boat  lying  alongside  in  the  harbor. 
Now  no  such  delivery  of  such  a  cargo  would  be  deemed 
possible.  Everywhere  the  laws  of  trade  are  the  growth 
of  or  largely  influenced  by  its  physical  features  and 
external  circumstances.  The  commerce  of  the  lakes 
^  felt  these  influences  in  a  very  marked  degree,  and 
nowhere  are  they  more  manifest  than  }n  the  trade 
which  centers  at  the  port  of  Buffalo.  Annually,  for 
Mveral  years,  more  than  fifty  millions  of  bushels  of 
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grain,  water-bc^me  by  vessels,  have  been  deliyered  at 
this  point.  Added  to  this,  vast  quantities  of  other 
agrioaltnral  and  farm  products,  and  the  contribution 
of  the  mines  and  forests  of  the  West,  swell  the  mighty 
current  which  flows  through  this  port  to  the  markets 
of  the  EaBt.  This  trade  is  carried  on  by  sailing  and 
steam  ships  of  heavy  burden,  many  of  them  having  a 
capacity  equal  to  fifty  thousand  bushels  of  grain.  To 
promote  and  accommodate  it  extensive  and  costly 
improvements  of  various  kinds  have  been  made  at  this 
port.  The  natural  capacity  and  extent  of  the  harbor 
has  been  very  greatly  increased  by  the  Federal,  State 
and  municipal  governments,  and  merchants  and  others 
engaged  in  the  traffic  of  the  West  have  exi)ended  lai^ 
sums  in  the  construction  of  wharves,  docks,  canals  and 
slips,  and  in  the  erection  of  machinery  and  mechanical 
a{>pliances  for  the  special  convenience  of  the  different 
branches  of  this  traffic.  The  lumber  from  the  pineries 
of  Michigan  and  other  Western  forests,  the  ores  of 
I^ke  Superior,  the  bituminous  coals  of  western 
Pennsylvania  and  of  Ohio,  as  well  as  the  grain  from 
the  prairies  and  fields  of  the  West,  are  thus  each  fur- 
Biehed  with  those  i)eculiar  economical  agencies  most 
iit  for  their  discharge,  storage  and  reshipment  at  this 
chief  port  of  transfer  intermediate  the  West  and  the 
East.  And  it  is  interesting  to  observe  that  the  result 
and  the  purpose  of  this  expenditure  of  such  vast  sums, 
and  this  application  of  the  genius  and  skill  of  mechan* 
ical  science  has  been  to  furnish  to  the  carriers  engaged 
in  this  inland  trade  every  convenience  and  facility  for 
the  delivery  of  their  cargoes  to  their  consignees  at  their 
places  of  business  according  to  the  old  rule  of  the  com- 
mon law.  No  one  would  contend  that  a  cargo  of  iron 
ore  consigned  to  the  Union  Iron  Works  could  properly 
be  discharged  at  a  wharf  in  this  port  remote  from  the 
works,  no  matter  how  convenient  that  wharf  might  be 
loir  access  by  vessels  or  for  unloading  such  a  ciu:go. 
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The  iron  works  have  their  own  wharves  where  their 
furnaces  are  located.  Large  sums  have  been  expended 
to  constmct  those  wharves,  to  render  them  convenient 
of  access  by  vessels,  and  to  famish  them  with  suitable 
conveniences  to  dispatch  the  unloading  of  such  cargoes. 
It  would  be  intolerable  therefore  that  cai^goes  consigned 
to  them  should  be  delivered  at  another  wharf,  whence 
the  transportation  to  the  iron  works  would  require  the 
hiring  of  another  carrier,  and  at  an  expense  perhaps 
equal  to  one- third  of  the  freight  from  Lake  Superior 
to  this  port.  The  same  remarks  are  applicable  to  the 
delivery  at  this  port  of  cargoes  of  lumber,  coal  and 
other  heavy  freight  carried  in  bulk. 

To  no  branch  of  the  traffic  of  the  lakes  do  these 
considerations  apply  with  greater  force  than  to  the 
grain  trade.  For  its  service  numerous  elevators,  with 
most  ingenious  machinery  and  with  every  facility  for 
the  business,  have  been  constructed  at  different  places 
in  the  harbor,  but  all  convenient  of  access  and  use  in 
the  discharge,  weighing,  storage  and  transfer  of  the 
cargoes  of  grain-laden  ships.  Some  have  special  con- 
veniences for  the  transfer  of  the  grain  to  railroad  cars  ; 
others  for  *its  trans-shipment  into  canal  boats,  and 
others  for  drying  and  cleaning  it,  if  necessary.  It  is 
well  known  that  the  grain  is  shipped  and  is  delivered 
at  this  x>ort  in  bulk,  and  that  by  far  the  greater  part  of 
it  is  destined  to  eastern  or  foreign  markets.  The  con- 
signee here  is  either  a  merchant  who  sells  to  an  eastern 
buyer,  or  merely  acts  as  agent  for  the  ultimate  con- 
signee upon  the  seaboard  or  other  eastern  destination. 
In  either  case  the  grain  is  discharged  from  the  vessel 
into  the  elevator,  and  there  stored  until  reshipped,  or 
is  transferred  from  the  vessel  through  the  elevator 
directly  into  cars  or  canal  boats  to  be  carried  east.  I 
think  no  one  would  contend  that  a  cargo  of  grain,  con- 
signed at  this  i)ort  to  the  care  of  the  New  York  Central 
or  of  the  Erie  Boilioad  Company,  and  which  was  by 
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them  to  be  carried  hence  to  the  consignee  in  New  York, 
could  properly  be  delivered  at  any  elevator  remote 
from  the  tracks  of  the  railroad,  no  matter  how  conve- 
nient for  the  vessel  sach  elevator  might  be,  or  how 
suitable  in  every  other  respect  for  the  proper  discharge 
of  the  cargo.  It  would  be  equally  subversive  of  the 
legitimate  operations  and  courses  of  the  trade  if  a 
cargo  of  60,000  bushels  of  grain,  of  which  26,000  bushels 
had  been  consigned  to  the  Erie  Railway  Company  and 
24,000  bushels  tu  the  New  York  Central,  should  all  be 
discharged  into  the  elevator  of  the  Erie  Railway  Com- 
pany, because  the  consignees  of  the  major  part  of  the 
cargo  should  order  that  part  to  be  there  discharged. 

These  considerations  (somewhat  too  diffusely  set 
out)  are,  it  seems  to  me,  convincing  that  there  is  not, 
and  in  the  nature  of  the  case  cannot  be,  any  such  rule 
of  law  applicable  to  this  case  as  is  claimed  on  behalf  of 
the  defendant ;  and  that  the  rule  of  the  common  law 
that  the  carrier  shall  deliver  the  goods  to  the  consignee 
at  his  place  of  business,  prevails  in  respect  to  grain 
and  other  cargoes  carried  in  bulk  by  vessels  engaged 
in  this  inland  trade  ;  and  that  a  different  rule,  which 
had  its  origin  in  the  usages  of  the  ocean  trade,  and  is 
applicable  to  general  ships  engaged  in  that  traffic,  has 
no  force  or  application  in  respect  to  that  class  of  our 
inland  commerce  to  which  the  question  in  this  case  re- 
lates. 

It  seems  to  have  been  assumed  by  both  parties,  on 
the  trial  of  this  cause,  that  it  is  the  usage  for  a  vessel 
arriving  at  this  port,  laden  with  a  cargo  of  grain  all  of 
which  is  consigned  to  one  person,  to  notify  the  con- 
signee and  to  discharge  the  grain  into  such  elevator  as 
the  consignee  shall  direct.  All  the  witnesses  testiiSed 
in  effect  that  such  is  the  usage  of  this  port,  in  all  cases 
where  there  is  one  consignee  of  the  whole  cargo.  The 
defendant  sought  to  establish  a  different  usage  in  cases 
where  the  cargo  is  made  up  of  two  or  more  parens  of 
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grain  haying  different  consignees.     As  I  have  already 
said,  I  think  he  failed  to  prove  such  a  usage  as  makes 
it  the  cQstom  of  the  port,  having  the  force  of  law,  to 
deliver  the  entire  cargo  at  the  elevator  selected  by  the 
consignee  of  the  major  part.    But  even  the  defendant's 
witnesses  were  compelled  to  say  that  carriers  do  often, 
and  I  may  say  usually,   deliver  minor  parcels  of  a 
cargo  of  grain  at  the  elevator  designated  by  the  con- 
signees of  such  parcels ;  though  they  insisted  that  this 
is  done  as  a  matter  of  accommodation,  and  not  because 
the  consignee  has,  in  such  cases,  a  right  to  require  such 
a  delivery.     But  their  testimony,  as  well  as  other  evi- 
dence in  the  case,  strongly  tends  to  prove  the  propriety, 
il  not  the  necessity,  of  the  rule  which  will,  in  respect 
to  this  trade,  demand  that  the  cargo,  whether  a  whole 
or  in  parcels,  shall  be  delivered  to  the  consignee  at  his 
elevator  or  that  which  he  makes  his  for  the  purpose  of 
his  bnsiness.     While  all  grain-laden  vessels  entering 
this  port  discharge  their  cargoes  into  eleva'tors,  yet  no 
one  elevator  more  than  anofther  is  the  usual  or  accus- 
tomed place  for  the  discharge  of  such  cargoes.    In  this 
^pect,  all  the  elevators  are  alike  and  equal.     And  as 
^  are  convenient  of  access,  and,  so  far  as  the  vessel  is 
^'^cerned,  have  essentially  the  same  kind  of  machinery 
^^^  facilities  for  the  discharge  of  cargoes  of  grain, 
tflere  is,  substantially,  no  difference  in  convenience  to 
^  Vessel,  whether  on  arrival  here  it  goes  to  one  eleva- 
^^  Or  another ;  whereas  in  many,  perhaps  in  most  in- 
^^ces,  it  is,  as  we  have  seen,  of  very  serious  impor- 
^^  to  the  consignee  that  the  grain  shall  be  delivered 
^is  elevator,  or  that  which  he  has  chosen  for  the 
'^^^Poses  of  his  business. 

.  MTe  may  further  observe  that  the  argument  drawn 
^^  the  alleged  inconvenience  of  moving  a  vessel  from 
^^^  elevator  in  this  port  to  another,  to  deliver  different 
^^^Is  of  a  cargo  of  grain,  is  greatly  weakened,  if  not 
^^oUy  refuted,  by  the  proof  that  it  is  the  constant 
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custom  of  vessels,  when  taking  on  their  cargoes  of 
grain  at  Chicago  and  other  western  ports,  to  receive 
different  parcels  from  different  levators,  and  to  move 
in  those  ports  from  one  elevator  to  another  for  that 
purpose.  In  this  way  the  consignment  of  the  same 
cargo,  in  parcels,  to  different  consignees  at  this  port, 
often  originates,  and  it  is  difficult  to  perceive  any- 
good  reason  why  the  vessel  should  not,  in  this  respect, 
deliver  her  cargo  at  the  port  of  destination  in  the 
same  manner  in  which  she  receives  it,  under  like  con- 
ditions, at  the  port  where  she  is  laden. 

I  am  fully  satisfied  that  the  conclusions  of  the 
judge  before  whom  this  cause  was  tried  weoe,  both  as 
to  the  law  and  the  facts,  just  and  right,  and  the  judg- 
ment should  therefore  be  affirmed  with  costs. 

Judgment  affirmed  with  costs. 


LUNT  V.  LUNT. 

[Ko.  1  of  this  name.] 

City  Court  qf  Brooklyn;  General  Term^  May^  1880. 

Pabtnbbshif. — ^Fictitious  Names. 

Under  the  statutes  forbidding  the  carrying  on  of  business  in  tho 
names  of  fictitious  persons,*  it  is  not  enough  that  the  partnership 
had  business  relations  with  foreign  countries,  or  had,  for  a  period 
of  five  years  or  upwards,  canicd  on  business  in  this  State,  under 
the  name  which  is  continued ;  but  the  requirement  of  the  statute  in 
respect  to  filing  and  publishing  a  certificate,  &c.,  must  also  be  com- 
plied with. 

Form  of  an  answer  setting  up  this  defense  to  an  action  on  a  contract 
by  the  firm, — EM  sufficient. 

Appeal  from  judgment  for  defendant  on  demurrer 
to  her  answer. 

Gteorge  D.  Lunt  and  John  Hegeman  sued  Elizabeth 

*  Sea  7  Abb.  New  Oa$.  395,  and  cases  cited. 
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H.  Lant,  alleging  that  at  the  times  mentioned  in  the 
oomplaint,  plaintiffs  were,  and  have  ever  since  been, 
copartners  in  bosiness  in  the  city  of  New  York,  nnder 
the  firm  name  of  Lnnt  Brothers.  That  defendant  was 
administratrix  of  the  estate  of  Benjamin  P.  Lnnt,  and 
that  they  had  paid  her  $1,809.65  proceeds  of  insur- 
ance of  a  steamers  on  her  agreement  that  if  any  demand 
was  made  on  the  owners  of  the  steamer  she  would  repay 
snch  proportion  as  would  belong  to  the  estate  of  her 
intestate  to  bear. 

That  thereafter  such  claims  were  made  on  them  apd 
plaintiffs  were  obliged  to  pay  them  ;  and  they  sought 
to  recover  the  pro])ortionate  share. 

The  defense  in  the  amended  answer,  upon  which 
the  decision  turns,  was  pleaded  in  the  following  form : 

[TiUeofthe  causcj  <fec.,  &c.] 

**  Second,  And  for  a  further  and  separate  defense  to 
the  complaint  herein,  the  defendant  alleges  upon  in- 
formation and  belief,  that  at  the  times  mentioned  in 
the  complaint,  and  while  plaintiffs  were  carrying  on 
business  under  the  name  of  ^  Lunt  Brothers,'  as  therein 
allt^ed^  the  said  name  of  ^  Lunt  Brothers '  was  a  ficti- 
tious name,  in  that  there  were  no  Lunt  Brothers  in  said 
firm,  and  was  used  by  the  plaintiffs  in  violation  of  the 
penal  laws  of  this  State  (passed  April  29,  1833,  and  the 
acts  amendatory  thereof) ;  that  said  firm  was  not  a  com- 
mercial copartnership  located  and  transacting  business 
in  a  foreign  country ;  and  that  all  business  done  by 
them  nnder  said  name  was  void  and  illegal,  and  that 
the  transactions  referred  to  in  said  complaint  were 
made  by  plaintiffs  under  said  name  of  Lunt  Brothers. 

''  II.  That  at  all  the  times  aforesaid,  the  said  plaint- 
iffs were  carrying  on  their  said  business  without  having 
signed  and  acknowledged  any  certificate  declaring  the 
person  or  persons  dealing  under  the  said  name  '  Lunt 
Brothers,'  and  without  filing  the  said  certificate,  so 
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signed  and  acknowledged,  with  the  clerk  of  the  county 
in  which  their  principal  place  of  business  was  at  said 
time,  and  without  publishing  said  certificate  in  a  news- 
paper, as  required  by  the  statute  of  1854,  to  relieve 
themselves  from  the  provisions  and  penalty  of  said  law 
of  1833,  above  referred  to. 

^'  III.  That  in  consequence  of  the  premises  the  con- 
tract sued  on  herein  was  and  is  illegal  and  void." 

Plaintiffs  demurred,  and  defendant  had  judgment ; 
from  which  plaintiff  appealed. 

Wm.  H.  Taggart  and  John  P.  AdamSy  for  plaint- 
iffs, appellants. — I.  Plaintiffs  are  not  within  the  object 
of  the  statute  and  amendments.  That  object  is,  to  pre- 
vent any  individual  engaged  in  business  from  continu- 
ing to  use  the  name  of  a  firm  with  whom  such  person 
had  been  associated,  or  of  using  the  name  of  a  person 
not  interested  in  such  firm  (Wood  v.  Erie  R.  R.  Co., 
72  N.  T,  198).  It  does  not  appear  from  the  second  de- 
fense, that  plaintiffs  had  been  "associated"  with  any 
other  person  in  Lunt  Brothers,  or  used  the  name  of  a 
person  not  interested'  in  such  firm.  The  act  of  1854 
(also  relied  on  by  defendant)  is  entitled  an  act  allow- 
ing the  continued  use,  &c.,  and  provides  that  "  when 
the  business  conducted  by  any  copartnership  name 
shall  be  continued  by  some  or  any  of  the  partners,  it 
shall  be  lawful  to  continue  the  use  of  such  name,  pro- 
vided that,  in  every  change  of  the  persons  conHnuing 
such  use,  a  certificate  shall  be  filed."  It  does  not  ap- 
pear that  plaintiffs  continued  to  use  the  firm-name  of 
Lunt  Brothers  after  it  had  been  used  by  some  other 
person,  nor  that  such  firm-name  ever  existed  before  the 
plaintiffs  used  it,  nor  that  plaintiffs  are  the  survivors 
of  a  deceased  partner,  in  whose  lifetime  the  naime  of 
Lunt  Brothers  was  used.  The  answer  should  have  al- 
leged that  certain  persons,  naming  them,  had  been  as- 
sociated in  business  under  the  name  of  Lunt  Brothers ; 
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that  some,  or  one  of  such  persons,  naming  them  or  him, 
had  left  the  firm,  or  died,  and  that  the  plaintiffs,  their 
assigns  or  appointees,  were  continuing  the  firm  under 
the  same  name,  or  in  the  name  of  a  person  not  interested 
in  the  firm,. and  that  said  firm-name  did  not  represent 
an  actual  partner  or  partners. 

11.  The  transaction  is  not  within  the  statute,  be- 
cause snch  transaction  was  not,  in  fact,  and  is  not  al- 
1^  in  the  second  defense  to  have  been,  a  part  of  the 
regular  basiness  of  the  plaintiffs,  such  as  a  dealing  be- 
tween plaintiffs  as  ^^  vendors,"  and  the  defendant  as 
"vendee,"  or  between  plaintiffs  as  "  employers,"  with 
the  defendant  as  "employee,"  and  beyond  such  deal- 
ing the  statute  cannot  be  extended  by  implication,  or 
even  by  liberal  construction  (72  iT.   F.,  above  cited, 
P- 199).    In  that  case  the  court  says,  "  the  shipping  of 
the  carriage  was  merely  incidental  to  plaintiffs'  busi- 
ness—a 8ei)arate  and  distinct  matter,  and  in  nowise  in 
violation  of  the  statute."    The  same  view  is  taken  in 
Svords  V.  Owen,  34  Super.  Ct.  (2  J.  &  S.)  227 ;  S.  C,  43 
ffov).  Pr.  196,  where  the  court  admits  that  if  the  subject 
^^  the  complaint  had  been  a  collateral  transaction,  in- 
stead of  a  part  of  plaintiffs'  regular  business,  it  would 
^ot  have  been  within  the  statute.    The  transaction  in 
^^  present  case  was  such  a  ^'separate  and  distinct 
''^^tter,  a  collateral  transaction,"  and  the  answer  in  the 
^^iid  defense  does  not  allege  it  to  have  been  any 
^^ter,  nor  to  have  been  any  part  of  plaintiffs'  regular 
^'isiuess.    The  transaction  was  simply  a  payment  to 
^^'^ndant  of  money  belonging  to  her  intestate,  under 
*J^  ^  Agreement  signed  by  defendant,  that  if   certain 
K  ^^^  were  presented  to  plaintiffs,  and  paid,   they 
'*^^Uld  be  reimbursed  by  defendant  personally. 

Hi.  The  act  of  1833  is  highly  penal,  and  will  not  be 
?^^iided  by  implication  or  construction  (Wood  v. 
^^  R.  R.  Co.,  72  N.  T.  198).  Plaintiffs  are  neither 
^thin  iiie  ^^ mischief"  nor  the  '* terms"  of  the  act; 
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and  if  there  is  a  reasonable  doubt  plaintiffs  are  to  have 
the  benefit  of-  it  (Chase  9.  New  York  Central  R.  R. 
Co.,  26  N.  T.  526). 

lY.  There  should  have  been  some  distinct  averment 
showing  wherein  the  statute  was  violated,  so  that  a 
distinct  issue  could  have  been  raised  (Austin  v.  Good- 
rich, 49  N.  T.  266). 

Y.  The  answer  should  show  that  the  clauses  of  the 
amendatory  statutes  that  would  apply  to  plaintiffs,  or 
would  relieve  plaintiffs,  if  liable  to  the  statute  of  1833, 
from  its  provisions  and  penalty,  were  not  resorted  to 
by  plaintiffs  (Langworthy  v.  Bowen,  29  How.  Pr.  92). 

YI.  Before  the  court  will  declare  the  plaintiffs  rem- 
ediless it  Mrill  require  defendant  to  observe  precisely 
and  minutely,  all  the  forms  (if  the  court  should  hold 
that  plaintiffs  are  within  the  statute),  and  will  put  the 
defendant  to  an  action  for  the  penalty,  with  all  the 
strict  observances  required  in  such  actions  (Lathrop 
9.  Lathrop,  47  How.  Pr.  533).  Indeed,  plaintiffs  have  a 
right  to  adopt  any  name  for  the  transaction  of  their 
business  (Crawford  v.  Collins,  45  Barh.  269),  and  even 
to  bind  themselves  by  different  partnership  names  in 
their  different  places  of  business  (Wright  t).  Hooke,  10 
W.  Y.  51). 

Lewis  &  BeecheVy  for  the  defendant,  respondent, 
—Cited :  Wood  v.  Erie  R.  R.  Co.,  72  N.  T.  196  ;  affirm- 
ing 9  Huriy  648  ;  Swords  v.  Owen,  43  How.  Pr.  176,  and 
cases  cited;  0' Toole  z>.  Garvin,  1  Hurij  92. 

Neilson,  Ch.  J. — It  is  claimed  on  behalf  of  the 
plaintiffs  that  the  statutory  prohibition  as  to  carrying 
on  business  under  the  names  of  fictitious  persons  did 
not  apply  to  them  or  to  their  claim  ;  and  that  if  it  did 
the  answer  to  which  the  demurrer  was  interposed  was 
sufficient. 

The  act  of  1833  {L.  1833,  c.  281),  which  provided 
that  ^^  no  person  shall  hereafter  transact  business  in 
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the  name  of  a  partner  not  interested  in  his  firm,"  has 
been  modified  in  some  respects.  The  act  of  1854  (L. 
1854,  c.  400),  which  allows  any  of  the  copartners,  in  con- 
tinuing the  business  of  a  firm,  to  continue  the  copart- 
nership name,  applies  only  to  copartnerships  having 
business  relations  with  foreign  countries  ;  and  the  act 
of  1863  (L.  1863,  c.  144),  confers  the  same  right  upon 
members  of  firms  having  such  relation,  and  of  firms 
whose  business  had  been  carried  on  in  this  State  for 
the  period  of  five  years  or  upwards.  But  under  those 
statutes  of  1854  and  1863  the  partners  thus  electing 
to  contlDue  the  firm  name  must  file  and  publish  a  cer- 
tificate of  the  facts  as  therein  provided. 

I  am  of  opinion  that  the  claim  which  the  plaintiffs 
wek  to  enforce  was  not  collateral  to  or  a  mere  incident 
in  their  business.  In  this  point  of  view  the  case  may 
be  distinguished  from  Wood  v.  Erie  R.  R.  Co.  (72  N. 
K  198),  and  from  fioyt  v.  Allen  (2  Hilly  322). 

It  appears  from  the  complaint,  that  at  the  time  men- 
tioned therein,  the  plaintiffs  were  and  have  ever  since 
been  copartners  in  business  in  the  city  of  New  York 
under  the  firm  name  of  "  Lunt  Brothers."  The  de- 
fendants' agreement  with  Luht  Brothers  and  the  busi- 
ness to  which  it  related  are  then  set  forth  and  judg- 
nient  demanded.  Thereupon  the  defendant,  by  her 
Answer,  claiming  that  the  said  firm  name  of  Lunt 
Brothers  was  used  ty  the  plaintiffs  in  violation  of  the 
statute,  and  that  the  business  done  by  the  plaintiffs 
nnder  that  name  was  illegal  and  void,  alleges  that  the 
said  name  of  "  Lurit  Brothers"  was  a  fictitious  name  in 
that  there  was  no  Lunt  Brothers  in  the  said  firm.  That 
^as  an  issuable  fact ;  and  the  allegation,  if  true,  would 
•iave  been  sufficient  under  the  statute  of  1833.  The 
answer  further  states,  to  meet  the  provisions  of  the 
act  of  1849  {L.  1849,  c.  347),  "  that  said  firm  was  not 
a  commercial  copartnership  located  and  transacting 
business  tti  a  foreign  country."    If  not  thus  located 

Vol.  VnL— 6 


83  ABBOTT'S    NEW    OASES. 

Lunto.  Lunt 

the  iirm  might  have  had  ^'business  relations  with 
foreign  countries."  Bat  as  the  answer  set  up  and  the 
demurrer  admits,  that  the  required  certificate  was  not 
signed,  acknowledged,  filed  or  published,  it  was  not 
-necessary  for  the  pleader  to  take  up  the  other  clauses 
of  the  acts  of  1854  and  1863  and  negative  the  supposed 
claims  of  the  plaintiffs  under  each  of  them.  If  the 
plaintiffs  had  been  members  of  a  prior  Urm  known  as 
Lunt  Brothers,  and  in  continuing  the  business  had 
elected  to  continue  the  use  of  that  firm  name,  if  the 
firm  had  business  I'elations  with  foreign  countries,  or 
had  carried  on  business  in  this  State  under  that  name 
for  a  period  of  five  years  or  upwards,  it  would  still  re- 
main for  them  to  observe  the  other  requisitions  of  the 
statutes. 

The  act  of  1833  is  highly  penal  in  its  nature  and 
operation^  and  is  not  to  be  extended  by  construction  to 
the  transactions  not  within  the  spirit  and  terms  of  its 
prohibition.  But,  fairly  applied,  it  is  salutary  and 
favorable  to  legitimate  business.  Its  object  was  well 
stated  by  MiLLEii,  J.,  in  72  N.  T.  198.  He  says,  "It 
is  quite  obvious  that  the  object  in  view  was  to  prevent 
an  individual  engaged  in  business  from  continuing  tb 
nse  the  name  of  a  member  of  the  firm,  with  whom 
such  person  had  been  associated,  after  such  member 
had  retired  from  the  concern,  or  of  using  a  name  of 
a  person  not  interested  in  such  firm,  and  thus  to  induce 
credit  to  be  given  by  those  trading  with  such  person, 
and  so  impose  upon  the  public.  It  was  in  fact  to  pre- 
vent such  person  from  obtaining  a  false  credit  on  the 
strength  of  a  name  which  had  been  withdrawn,  or 
which  he  had  no  authority  to  make  u  e  of." 

It  is  equally  obvious  that  in  amending  the  statute 
the  legislature  intended  to  qualify  its  severity  only  in 
favor  of  those  persons  who  should  conform  to  the 
conditions  imposed.  If  the  certificate,  shd^ing  who 
were  in  fact  the  members  of  the  copartnership  as  con- 
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^^oned^and  what  former  member  was  concerned  in  it  no 

'^'Jffer,  be  filed  in  the  proper  clerk's  office,  a  matter  of 

^cord,  and  be  published,  jiersons  having  business  trans- 

^^(ions  with  the  lirm  would  be  properly  adviseid.   Thus, 

^^d  only  thus,  would  parties  in  interest  be  protected. 

.    W'ith  these  views  I  am  in  favor  of  affirming  the 

Jadgment  appealed  from,  with  costs. 

^cCuE,  J.,  concurred. 


LUNT  V.  LUNT. 

[No.  2  of  this  name.] 

^^V  Oourt  of  Brooklyn ;  Oeneral  Term^  May^  1880. 

8HIPPI2VO. — PLBADraO. 

^personnl  representative  of  a  pari  owner  of  a  vessel  is  not  .bound 

^^  protect  tlie  interest  of  the  deceased,  by  incurring  liability  for 

'^P^in,  &c.,  after  the  vessel  has  become  too  old  for  use. 

^  ^  action  framed  to  charge  the  estate  with  such  expenses,  the 

-''^lotiff  cannot  recover  on  an  allegation  of  employment  merely  by 

^^  personal  representative. 

^      Appeal  by  defendant  from  Judgment  on  demurrer 
^mplaint. 

^    Oeorge  D.  Lunt  and  John  Hegeman  sued  Elizabeth 
^*  Xant,  as  administratrix  of  the  estate  of  Benjamin 

*  Xunt,  deceased. 
^^    The  allegations  of  the  cause  of  action  in  the  com- 

^int  demurred  to  were  : 
^^  ^  •*  1.  That  on  or  about  the  first  day  of  January,  1875, 
r^*^  ]}enjamin  P.  Lunt  died  intestate.  That  thei-e- 
^^r  I  he  defendant  was,  by  an  order  or  determination 
^  t  he  surrogate  of  the  county  of  Kings,  duly  appointed 
^^^•^ni^jptrix  of  the  goods,  chattels  and  credits  of  the 
^i^  Benjamlin  P.  Lunt,  and  that  she  is  now  such  ad; 
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'^  II.  That  at  times  hereinafter  mentioned  plaintiffs 
were  and  still  are  copartners  in  business,  in  the  city 
of  New  York,  under  the  firm  name  of  Lunt  Brothers. 

''III.  That  said  estate,  at  the  times  hereinafter 
mentioned,  had  been,  and  was  the  owner  of  nine  sixty- 
fourth  i)arts  of  the  steamship  Metropolis. 

"IV.  That  plaintiffs  had  been  and  were  at  said 
times  part  owners  of  said  steamship,  and  were  also 
.  managing  owners,  ship's  husbands  and  agents  of  the 
owners  of  said  vessel. 

''  y.  That  as  such  manap^ing  owners,  ship's  husbands 
and  agents  of  the  owners  of  said  steamship,  and  at 
their  instance  and  request,  and  at  the  instance  and 
request  of  defendant,  plaintiffs,  between  the  first  day  of 
April,  1878,  and  the  first  day  of  December,  1878,  jwiid 
out  and  disbursed  moneys  for  account  of  said  owners 
to  the  amount  of  $2,872 ;  that  said  estate  was  and  is 
chargeable  with  nine  six-fourth  parts  thereof,  which 
amounts  to  the  sum  of  $403.88." 

y I.  [In  the  same  form  they  alleged  work,  labor  and 
aery ices.] 

yu.  Demand  and  non-payment  was  also  allege^. 

The  court  at  fecial  term  overruled  the  demurrer, 
on  the  ground  that,  upon  the  statement  of  the  com- 
plaint, the  estate  represented  by  the  defendant  as  ad- 
ministratrix wt^s  lial^le  to  the  plaintiffs  a^  ship's  bus- 
|)ands  ^pd  agents  for  its  proper  share  of  the  money 
expended  and  work  done  in  the  vessel  for  account  pf 
thQ  ov^ners,  withou|;  regard  to  any  request  made  by 
defendant.  And  that  the  allegation  of  such  a  request 
could  not  have  the  effect  to  defeat  the  cause  of  action 
which  arises  out  of  the  other  facts  set  forth  in  the  Qom- 
plaint. 

Defendant  appealed. 

William  C.  Beecher  {Lewis  <fe  Beecher^  attorneys), 
for  the  defendant,  appeUant. — I.  (a)  This  being  an  ac- 
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tion  on  a  contract;,  which  the  complaint  shows  to  have 
had  its  inception  and  completion  more  than  three 
years  after  the  intestate^ s  death,  and  it  not  appearing 
that  it  was  at  his  instance  or  request,  or  under  his  in- 
structions, it  was  i>ersonal  to  Mrs.  Lunt ;  and,  there 
being  no  allegation  of  fraud  or  insolvency  on  her  part, 
it  cannot  be  maintained  against  the  estate  (Austin  v. 
Monroe,  47  IT.  T.  360 ;  Perrin  v.  Myrick,  41  Id.  316, 
and  cases  cited ;  Stedman  v.  Peidler,  20  Id.  437,  446  ; 
Farnhall  v.  Farnhall,  1  Engl.  [Moak's  Notes]  468 ;  Ross 
V.  Harden,  44  Super.  CI.  [12  J.  &  8.]  26,  28 ;  Gary  v. 
Gregory,  88  Id.  (6  /.  <6  A)  127,  130  ;  Ashby  t>.  Ashby, 
7  Barn.  &  Cress.  444j  452  ;  Comer  n.  Shew,  3  Mees.  & 
W.  350 ;  Luscoml)  v.  Ballard,  71  Mass.  403  ;  Pitzhugh 
n.  Pitzhagh,  11  Gralt.  [Va.]  300 ;  Hailey  tj.  Wheeler, 
4  Jmes  Law  [N.C]  159  ;  Beatly  v.  Gingles,  8  Id.  302  ; 
Kessler  t.  Hall,  64 N.C.  60  ;  Lucht  v.  Behrens,  28  OMo, 
231 ;  3  Williams  on  Ex.  6  Am.  ed.  1871-1873 ;  3  Red- 
field  on  Wills ^  314,  315).  (6)  There  can  be  no  hardship 
in  compelling  plaintiffs  to  look  to  the  administratrix 
personally.  They  are  not  deprived  of  their  claim  by 
suc^h  a  rule.  They  have  sued  the  wrong  imrty,  that  is 
all.  If  it  were  alleged  that  the  claim  sued  on  had  been 
contracted  by  the  administratrix  through  fraud,  or  that 
she  was  insolvent,  doubtless,  if  the  contract  was  for 
the  henefit  of  the  estate,  the  estate  might  be  called  upon 
in  equity  to  pay  it  (Perrin  v.  Myrick,  supra).  But  the 
complaint  alleges  neither  fraud  nor  insolvency,  {c)  The 
complainant  cannot,  on  argument  of  a  demurrer,  be 
amended  by  striking  out  ''as  administratrix,"  and  so 
making  the  action  personal ;  it  must  stand  or  fall  as  it 
is  (Austin  v.  Monroe,  supra). 

II.  It  can  hardly  be  supposed  that  the  court  below 
intended  to  overrule  the  long  line  of  authorities  re^ 
ferred  to  in  Point  I. ;  but  it  was  suggested  by  the  court, 
perhaps  with  a  view  to  avoiding  this  difficulty,  that 
the  allegations  of  request  by  defendant  might  be  dis 
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regarded.  If  sach  allegations  make  the  action  one 
upon  an  express  contract,  and  their  omission  changes 
it  to  some  other  kind  of  action,  less  obnoxious  to  the 
authorities  cited,  it  is  respectfnlly  submitted,  that  the 
court  exceeded  its  power.  Significant  allegations  can- 
not, on  the  ai^ament  of  a  demnrrer,  be  disregarded. 
The  Courtis  bound  by  the  obvious  intent  of  the  pleader, 
and  cannot  ^^  glean  from  an  entire  pleading,  one  fact 
here,  and  another  there,  and  then  gronp  them  in  such 
a  manner  that  a  cause  of  action  may  possibly  be  spelled 
out,  which  did  not  enter  the  mind  of  the  pleader  when 
he  framed  the  pleading,  and  which  is  also  inconsistent 
with  the  entire  scope  of  the  pleading,  and  the  relief 
demanded  thereby  '*  (Wheeler  v.  Connecticut  Mnt. 
Ins.  Co.,  16  Sun^  817,  327;  Anstin  o.  Monroe,  47  i\r. 
T.  360,  367).  The  allegation  of  request  shows  the  in- 
tent of  the  pleader,  to  sue  on  an  express  contract. 

III.  But  if  this  were  not  the  rule,  plaintiffs  would 
be  in  no  better  position.  There  are  only  two  possible 
theories  upon  which  the  action  could  be  brought.  1. 
As  a  claim  by  agents  for  services  or  reimbursements — 
since  managing  owners  and  ship's  husbands  are  simply 
agents  {Dunlap*8  Story  on  Agency^  108,  note  A; 
Btory  on  Agency^  8  ed.  41,  §  35  ;  Abbott  on  Shipping^ 
tit.  Part-owners ;  Stedman  v.  Feidler,  20  N.  Y.  437). 
(a)  But  such  claims  arise  out  of  a  contract,  either  ex- 
press or  implied  {Story  on  Agency^  8  ed.  434,  §  339), 
and  therefore  could  not  be  maintained  in  this  action, 
an  implied  contract  being  in  no  better  position  than 
an  express  contract.  An  obligation  which  cannot  be 
expressly  created  against  the  estate,  cannot  be  raised 
by  implication  (Corner  v.  Shew,  supra),  (ft)  But  if 
the  services  were  not  requested  or  accepted,  and  there 
is  no  allegation  that  they  were  accepted,  they  were 
voluntary  and  officious,  and  cannot  be  recovered  {Dun- 
lap^  8  Paley  on  Agency ^  109, 110,  note  A),  (c)  If  the  ad- 
ministratrix could  nol  herself  contract  in  behalf  of  the 
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estate,  so  as  to  bind  it,  how  could  she  delegate  to  an 
agent  any  authority  which  would  give  him  power  to 
bind  or  charge  it?  {d)  A  part-owner  has  no  right  to  in- 
cur any  disbursements  with  reference  to  the  joint  prop- 
erty, except  as  the  agent  of  the  others,  and  either  by 
their  express  or  implied  consent.  He  can  make  no  dis- 
barsements  nor  incur  any  charges  against  their  dissent 
(Story  on  Agency^  46,  §  40 ;  Abbott  on  Shipping^  tit. 
Partowners ;  Stedman  v.  Peidler,  20  N.  T.  439).  (c) 
They  do  not  sue  as  part-owners,  but  only  as  agents.  2. 
However,  if  the  allegations  of  agency  be  disregarded, 
and  this  is  treated  as  a  claim  by  part-owners  for  con- 
tribotioD,  and  assuming  for  the  moment  that  contribu- 
tion could  be  maintained  against  the  estate,  the  com- 
plaint is  still  insufficient.  It  nowhere  appears  that  the 
disbnrsements  alleged  to  have  been  made,  and  services 
rendered  were  necessary,  or  that  they  were  incurred 
for  the  benefit  or  protection  of  the  joint  property,  or  of 
the  estate.  Or,  that  they  were  for  the  use  or  benefit  of 
the  defendants*  estate.  Or,  that  defendant  accepted 
them  or  retained  the  benefit.  Or,  that  they  ^ere  a 
joint  obligation  upon  all  the  owners,  or  that  plaintiffs 
^'^J'e  compelled  to  pay  them.  These  are  all  essential 
allegations  to  an  equitable  claim  for  contribution.  Es- 
Seoiial  allegations  must  be  expressed ;  the  court  cannot 
infer  them  (Vandesand  v.  Hall,  13  How.  Ft.  458 ;  Du- 
bois r.  Hermans,  56  N.  T.  674). 

lY.  An  estate  cannot  be  compelled  to  contribute  for 
disbarsements  made  in  respect  to  matters  which  arose 
sabseqnent  to  intestate^  s  death,  and  for  which  he  was 
never  liable  in  his  lifetime,  and  which  he  never  di- 
rected or  requested  (2  R.  8.  2  ed.  88  ;  authorities  cited 
under  Point  I.,  subd.  a;  Batard  v.  Howe,  2  Ell.  &  BL 
287,298. 

V.  The  creditors  must  look  to  the  property  which 
is  employed  in  such  enterprise,— £.  e.,  the  8hix)8, — and 
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mast  enforce  their  claim  against  them  {Exp.  Garland, 
10  Ves.  Jr.  109  ;  S  tarn  wood  u.  Owens,  80  Mass.  195). 

William  H.  Taggart  and  John.  Pi  Adams^  for 
plaintiffSi  ri^spondents, — I.  If  defendant  wished  to  have 
this.canse  of  action  made  more  specific,  he  had  his 
remedy  by  motwn. 

II.  The  daties  of  ship's  hnsbaqdsare.to  condncfc  all 
the  affairs  and  arrangements,  for  the  dne  employment 
of.  the  veasel  in  commerce  and  navigation,  and  for  those 
purposes  they  are  the.agents,  and  can.bind  the  owners 
of  the  vessel  (McCready  v.  Thorn,  51  N,  F,  464).  The 
defendant's  intestate  was  part-owper  of  this  steamship 
at  the  time  of  his  death,  and  the  contract  wfth  the 
plaintiffs  then  existing,  still  continues  and  binds  the 
estate  (EJgbert  v.  Wood<  3  Paige^  677 ;  Pngsley  v.  Akin, 
1  Kern.  497). 

III.  The  money  paid  and  services  rendered  were  to. 
prptect  and  preserve  said  steamship;  and  the obliga- 
tioi^  of  the  eatate  as  part-owner,  binds  it  to  contribute 
therefor  to  the  ship's  husband,  under  the  maritime  law. 

ly.  There  is  not,  in  this  case,  any  new,  independent 
consideration  moving  as  between  the  plaintiffs  and  the. 
administratrix,  sp  as  to  constitute  a  personal  contract  of 
the,administratrix,  and  so  bring  it  within  such  decisions 
as  Austin  v.  Manroe  (47  N^  ¥,  366,  cited  by  defendant 
below).  That  case  (47  iT.  T.  366)  refers  to  and  approves 
the  case  of  Chouteau  v.  Suydam  (21  JV.  Y.  197),  where 
the  executors  were  held  liable  for  money  paid  for  the 
use  of  the  estate,  and  the  court  says  that  the  executors 
would  have  been  wanting  in  ^'fidelity  to  their  trust" 
if  they,  failed  to  reimburse* 

y.  An  administratrix  must,  pay  taxes^  insurance,  or, 
any  other  expense  incidental  and  necessary  to  the  pro- 
tection or  preservation  of  her  trust,  and  in  her  account- 
ing before  the  surrogate,  she  would  be  allowed  for  such 
ohar^es  .and  services  of  othersy  if  paid  by  her  (0'  Oara 
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V.  Clarkson,  2  Supreme  Ct.  [T.  &  C]  676),  and  if  not 
paid,  she  can  be  compelled  to  jmy  them  by  a  creditor, 
and  especially  by  a  part-owner  and  ship's  hnsbaad. 

Neilson,  Ch.  J. — It  appears  that  Benjamin  P.  Lunt, 
who  owned  a  part  of  the  steamship  Metropolis,  de- 
parted this  life  on  the  first  of  April,  1875.  That  the 
defendant  became  the  administratrix  of  tbe  goods  and 
chattels  which  were  of  her  husband,  Benjamin  P.  Lunt. 
The  plaintiffs  were  also  part  owners  of  the  said  steamer, 
and  have  been  the  managers,  ship's  husbands  and 
agents  of  the  owners. 

It  further  appears  from  the  complaint  that  at  the 
request  of  the  owners  and  of  the  defendant,  the  plaint- 
iff, between  the  first  of  April  and  the  first  of  December, 
1878,  paid  out  and  disbursed  moneys  for  the  account 
of  the  said  owners,  and  performed  work,  labor  and 
service  for  them  relating  to  the  business  of  the  said 
ship.  The  action  was  brought  to  recover  a  relative 
share  of  such  expenses  as  chargeable  to  the  estate. 

The  defendant  having  demurred  to  the  first  cause 
of  action  stated  in  the  complaint,  judgment  was  ordered 
for  the  plaintiffs.  After  some  consideration  I  have 
come  to  the  conclusion  that  the  judgment  was  erro- 
neous. 

There  had  been  no  application  for  an  amendment  of 
the  summons  and  complaint  before  the  argument  on  the 
demurrer.  If  such  application  had  been  made  and 
granted,  the  defendant  might  have  been  allowed  to 
amend  or  answer  over.  No  such  application  appears 
to  have  been  made  on  the  hearing,  nor  would  it  have 
been  granted  if  made.  On  that  hearing,  the  pleadings 
were  to  be  taken  in  the  form  presented.  There  is  no 
doubt  but  that  where  unnecessary  allegations  have 
crept  into  a  complaint,  and  the  other  and  more  appro- 
priate allegations  of  fact  show  a  good  cause  of  action, 
the  latter  should  prevail.    But  it  is  a  sufficient  objec- 
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tion  to  the  reformation  of  a  pleading  on  such  a  hearing, 
that  if  thus  corrected  when  served,  the  attorney  might 
not  have  pnt  in  a  demurrer. 

The  action  was  brought  against  the  defendant  '*as 
administratrix,"  the  summons  and  complaint  thus  en- 
titled, and  as  the  estate  owned  jwt  of  the  steamer,  it 
was  claimed  that  the  estate  was  chargeable  with  a  pro- 
portion of  the  expenditure.  In  a  doubtful  case  that 
might  help  us  to  determine  the  character  of  the  action. 
But  on  the  argument  before  us,  and  in  the  points  sub- 
mitted, the  learned  counsel  for  the  plaintiffs  treated 
the  case  as  having  been  brought  against  the  adminis- 
tratrix, as  such,  and  to  obtain  satisfaction  out  of  the 
estate.  We  are  therefore  at  liberty  to  so  consider  the 
case  now. 

The  allegation  that  the  plaintiff  performed  the  ser- 
vice, and  made  the  disbursements  at  the  request  of  the 
defendant,  is  not  material.  Not  but  that  the  action  is, 
in  part,  planted  on  that.  But  thei'e  was  no  considera- 
tion moving  from  the  plaintiffs  to  the  defendant. 
None  is  suggested  in  the  complaint,  save  that  the 
plaintiffs  acted  on  that  request.  But  if  the  considera- 
tion and  an  agreement  had  been  fully  stated,  it  would 
be  a  sufficient  answer  that  the  administratrix  could 
not  thus  bind  the  estate.  This  rule  has  been  too  well 
settled  to  require  the  citation  of  authorities,  but  the 
cases  of  Austin  v.  Munroe  (47  N.  Y.  360),  and  Perrin  v. 
Myrick  (41  Id.  319),  may  be  referred  to  as  having 
dii^ct  application  to  the  case  before  us. 

It  is  true  that  the  administratrix  should  pay  taxes, 
insurance,  and  other  exi)enses  incident  to  the  trust, 
but  that  duty  is  personal.  The  complaint  does  not 
show  that  the  defendant  had  been  derelict  in  regard  to 
such  duties,  or  had  means  of  the  estate  in  her  hands  to 
be  thus  applied.  The  personal  obligation  in  such  a 
case,  if  there  be  means,  rests  upon  the  same  principle 
that  binds  or  qualifies  the  duty  of  an  assignee  of  prop- 
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6rty  in  trnst  for  the  benefit  of  creditors.     He  is  bound 
topay  the  current  expenses,  clerk  hire,  and  the  like; 
SQd,  if  he  adopts  a  lease  as  part  of  the  trust  estate,  is 
peraonally  liable  to  pay  the  rent  which  the  assignor 
hi  agreed  to  pay.    But  if  the  lease  be  of  no  value,  he 
Deed  not  adopt  it,  occupy  the  premises,  or  pay  the 
^nt.   In  like  manner,  if  this  steamer  were  of  no  value, 
too  old  and  frail  for  use,  the  administratrix  might  well 
abandon  all  claim  to  it.    There  must,  in  the  nature  of 
tbe  thing,  be  a  time  when  the  duty  to  protect  such  an 
interest  ceases,  and,  on  behalf  of  the  estate,  is  deter- 
mined.   It  does  not  appear  from  the  complaint  that 
the  ship  was  of  value,  or  capable  of  earning  anything, 
and  tbe  sums  expended  in  a  few  months  in  1878, 
{2,873  in  money,  and  $1,000  in  labor,  should  have  ad- 
monished a  person  charged  with  the  execution  of  a 
trnst  not  to  interfere.    But  if  this  defendant  was  in- 
daced  to  interfere,  she  did  so  at  her  own  personal 
risk.    It  was  not  the  less  a  mere  personal  obligation  if 
she  could  be  reimbursed  out  of  the  estate  on  an  ac- 
coanting. 

It  is  not  alleged  that  the  plaintiffs  acted  under  any 
employment  by  the  intestate,  or  were  carrying  out  an 
arrangement  which  had  been  made  with  him.  Indeed, 
it  does  not  clearly  appear  that  they  had  acted  as  the 
ship's  husband,  or  as  agents  for  the  owners  beforo  he . 
died. 

The  claim  then  rests  simply  on  the  fact  that  a  part 
of  the  ship  belonged  to  the  est^it^ ;  and  that,  at  the  in- 
stance and  i*equest  of  the  defendant  and  the  other 
owners,  the  plaintiffs  paid  certain  expenses.  As  the 
administratrix  could  not,  in  thus  contracting,  bind  the 
wtate,  the  demurrer  was  well  taken, 
'^he  judgment  should  be  reversed,  with  costs. 


92  ABBOTT'S    NEW   CASES; 

Cbesterman  «.  Eylond. 


CHESTERMAN  v.  EYLAND. 
IT.  T.  Court  of  Aj^eaZs  ;  1880. 

Patxsrt'  ikto'  Ck>tmT.^IkFA]rr8,   akd  Jui>iciai.  licvWaas^  o¥ 
Funds. — LiABiLtrr  of  CBAUBERLAtti  or  Coturr 

TbBASUREB,   fob  SBCUBimBB. 

Tbe  Oonnty  TVeasiirer  or  City  Chftmberlain  is  not  liable  as  an  insorer' 
against  loss  by  the  inTestmant  of  maney  paid  into  coirrt^ 

Rale  180  of  tbe  court  of  chancery, — ^providing  that  where  no  direction' 
for  the  investment  of  fnnds  paid  into  court  is  contained  in  the' 
decree,  and  the  money  is  not  applied  for  within  six  months,  the  • 
official  depositary  shall,  without  any  special  order  for  that  purpose, 
cause  it  to  be  invested, — ^is  still  in  force  and  applies  to  the  County 
Treasurers  and  the  Chamberlain  of  the  city  of  New  York. 

The  rule  of  the  present  Supreme  Court  (Rule  83  of  1849:  70  of  1852; 
81  of  1858;  82  of  1871;  82  of  1874),— prescribing  the  place  of 
deposit, — does  not  forbid  investment  in  stocks  or  bonds  *and  mort- 
gages, but  only  applies  to  uninvested  funds  while  they  remain  unin- 
vested. 

A  violation  of  the  last-mentioned  rules  as  to  deposit,  which  proves 
harmless  to  the  fund,  does  not  create  or  enhance  liability  on  the  part 
of  the  officer  in  respect  to  an  investment  of  the  fund  made  after  it 
has  been  removed  from  its  place  of  deposit. 

A  County  Treasurer  or  City  Chamberlain  is  not  liable  personally  for  a 
loss  in  investments  because  of  the  investment  being  made  by  massing 
the  funds  of  different  beneficiaries,  and  crediting  the  owner  of  the 
particular  fund  with  a  share  in  a  bond  and  mortgage  previously 
held  by  the  officer  as  security  for  others.  Changing  a  beneficiary 
by  using  the  fund  of  one  to  pay  off  the  deposit  of  another,  thereupon 
crediting  the  former  with  a  proper  share  of  the  security,  is  not  a 
transfer  of  the  security,  nor  a  subjecting  of  tbe  moneys  'invested  to 
any  prior  lienor  incumbrance,  within  the  rule  prohibiting  such  acts.* 

The  fact  that  at  the  time  when  funds  were  invested  by  tbe  treasurer 
or  chamberlain  in  a  mortgage  there  were  taxes  in  arrears,  constitut- 
ing an  incumbranoe  upon  the  mortgaged  property,  does  not  suffice 
to  render  tiie  officer  personally  liable  on  a  subsequently  arising 
inadequacy  of  the  security,  if  meanwhile  tlie  taxes  as  soon  as  ascer- 
taincd  were  paid  off  and  satisfied,  restoring  the  integrity  of  the 
investment. 

*  Compare  Oods  Oit.  Pro,  Sf  1^85,  745-754. 
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ii  the  secarities  cboaai  by  the  investing  officer  were  at  the  time 

ACDpIe,  and  to  all  reasonable  judgment  and  prudence  a  safe  inrest- 

ment,  and  tbe  fund,  intact,  represented  by  good  secifrities,  was  at 

the  cloge  of  bis  term  handed  over  to  his  suocessor,  his  personal 

'^^•ponaibility  i»  thereby  terminated. 

^®   act  of  the  treasurer  or  chamberlain  in  foreclosing  a  mortgage 

^^itUoQt  order  of  oonrt,  and  buying  in  the  property  for  the  benefit 

^^  tbe  benefidaries,  is  sot  a  violation  of  the  statute,  nor  does  it  render 

bim   pefsonally  liable  for  defioieacy,  although  the  security  prove 

"•^^I'thless* 

A^ppeal  from  an  order. 

Oeorge  Chesterman  and  another  brought  an  action 
^^  partition  against  George  C.  Eyiand  and  others, 
Mnong  whom  was  Mary  C.  Timpson,  the  present  appel- 
^^t.  Judgment  of  partition  was  recovered,  and  the 
preinises  were  sold  by  a  referee. 

Ilie  decree  was  entered  December  15, 1873,  and  on 
^arch  18,  1874,  the  sum  of  $13,457.23,  part  of  the  pro- 
^^^^^^  of  sale,  was  paid  into  the  office  of  the  Chamber- 
lain of  the  City  of  New.  York,  then  George  W.  Lane, 
Sscj.  Of  this  amount,  the  sum  of  $5,767.38  was  the 
8li2ir«  belonging  to  Mary  C.  Timpson,  one  of  the  de- 
^^tidants,  and  the  present  appellant,  who  was  then  a 
"^nor.  She  became  of  age  in  1877,  and  took  these 
Pxx>ceedings  to  require  the  then  chamberlain,  and  his 
*neces8or,  Nelson  J.  Tappan,  Esq.,  to  make  good  a 
^^eficiency  arising  on  foi'eclosure,  in  the  value  of  the 
*^<5UTity  taken  for  the  fund  so  held  in  court. 

^he  matter  was  brought  before  the  court  by  a  notice 

^'  *»iotion  in  the  cause,  addressed  to  the  chamberlain 

^^d  the  late  chamberlain,  for  an  order  directing  them 

TO  p^y  Q^gj,  ^  Mary  C.  Timpson,  or  her  attorney,  the 

Moneys  belonging  to  her,  and  deposited  in  their  hands 

^^  the  date  above  mentioned,  together  with  all  the  in- 

'^^t  accrued  thereon.    The  motion  was  founded  on 

^^  ^Qdavit  reciting  the  details,  and  alleging  that  the 

^t>Qrty  oa  which  the  chamberlain  held  a  mortgage 

^^^  txot  worth  more  than  the  amount  of  unpaid  taxes 
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and  assessments,  now  liens  against  it.  That  the  mort- 
gagor and  bondsman  were  now  hopelessly  insolvent, 
and  the  sfecurity  of  little  or  no  value. 

It  appeared  by  the  evidence  taken  before  the 
referee,  in  respect  to  the  manner  in  which  these  in- 
vestments were  made,  that  on  March  13,  1874,  the  su- 
preme court  had  made  an  order  in  another  suit*,  namely, 
the  suit  of  Robins  against  Robins,  directing  the  cham- 
berlain to  pay  the  share  of  one  of  the  infants  in  that 
suit  who  had  come  to  her  majority,  and  that  share  was 
at  that  time  held  by  the  chamberlain  in  certain  bonds 
and  mortgages  ;  and  in  order  to  comply  with  this  order 
of  the  court,  and  at  the  same  time  to  invest  so  much 
of  the  cash  just  paid  in  by  the  referee,  in  the  suit  of 
Chesterman  against  Eyland,  $4,101.25  was  invested  in 
the  bond  and  mortgage  of  Edward  Jones ;  that  bond 
and  mortgage  of  Edward  Jones  were  tmnsferred,  March 
19,  1874,  to  the  suit  of  Chesterman  against  Eyland. 

That  portion  of  the  money  paid  in  went  to  the 
eredit  o£  the  suit  of  Robins  against  Robins,  and  was  so 
entered  on  the  books ;  the  suit  of  Robins  against 
Robins  was  debited  with  the  amount  of  the  mortgage, 
$4,101.25,  and  Chesterman  against  Eyland  was  charged 
with  the  value  of  the  mortgage,  at  that  time,  including 
interest,  $4,150 ;  that  went  to  the  credit  of  the  suit  of 
Robins  against  Robins.  That  bond  and  mortgage  re- 
mained to  the  credit  of  the  suit  of  Chesterman  against 
Eyland  until  the  foreclosure  of  the  mortgage.  This 
mortgage  was  regarded  as  belonging  to  a  number  of 
other  suits.  The  whole  amount  payable  by  the  terms 
of  that  bond  and  mortgage  was  charged  to  other  suits, 
besides  an  amount  of  it  equal  to  $4,101.25. 

77ie  supreme  court  at  general  term  held  that  there 
was  no  personal  liability  on  the  part  of  the  chamber- 
lains, unless  it  should  appear  that  there  had  been  negli- 
gence ;  but  that  as  it  appeared  there  was  a  balance  of 
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$2,430.73  cash  in  hands  of  the  present  chamberlain,  to 
which  the  petitioner  was  entitled,  a  reference  should 
be  had. 

The  late  chamberlain,  Mr.  Lane,  api)ealed  from  this 
order  to  the  conrt  of  api)eals,  where  the  order  was  held 
not  appealable,  because  not  final. 

Testimony  was  then  taken  before  the  referee,  at 
length,  in  regard  to  the  practice  of  massing  the  funds 
of  different  infants  in  investments,  in  the  office  of  the 
chamberlain,  which  was  shown  to  hav6  been  in  opera- 
tion in  that  office  for  more  than  twenty-three  years. 
The  advantages  claimed  for  this  pmctice  were  that  the 
chamberlain's  office  could  comply  with  an  order  for  the 
'payment  of  the  money  at  once,  without  waiting  for  the 
calling  in  of  money  that  was  out  on  bond  and  mort- 
gage, and  could  make  investments  with  the  same  readi- 
ness, keeping  the  funds  drawing  full  interest  with  un- 
common regularity,  saving  time  and  expense,  and  loss 
of  interest.* 

Testimony  was  also  taken  at  length  in  regard  to  the 

<^ndQct  of  the  officers  resi)ecting  this  particular  invest- 
Dient. 

On  the  referee's  report  of  the  facts  and  proofs,  Mr. 
•^Dstice  DoNOHUE  denied  the  motion. 

.  The  supreme  court,  at  general  term,  on  appeal  from 
^  order,  affirmed  it. 

.    ^rom  the  order  entered  on  this  decision,  the  i>eti- 
^ozie|.  appealed  to  the  court  of  appeals. 

-^fiward  F.  Brown,  attorney  for  appellant. 
, .  -^edfitld  &  Hill,  attorneys  for  the  city  chamber- 

^  "o^^  ..  W^r^,  .U^^  ,»  ..  ...  0... 
^  ^^berlain  Lane. 

m^       -^  new  rule  of  court,  adopted  November  2,  1877,  and  served  on 
^^^^amberloin^s  office  Jaaoary  81,  1878,  cbanged  the  practice. 
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Finch,  J.— In  this  action,  which  was  brought  for 
the  partition  of  real  estate,  a  sale  was  had  pursuant  to 
the  judgment  rendered,  and  the  share  of  the  proceeds 
belonging  to  Mary  C.  Timpson  and  others,  amounting 
in  the  aggregate  to  $13,475.23,  was  brought  into  court 
by  reason  of  their  infancy,  and  paid  over  to  George  W. 
I^ne,  as  chamberlain  of  the  city  of  New  York,  in  trust 
for  the  infants.  No  order  of  the  court  directing  its  in- 
vestment appears  to  have  been  made  in  the  action. 
The  money  was  paid  to  the  chamberlain  on  December 
16,  1873,  and  was  immediately  deposited  by  him  to  the 
credit  of  his  account  in  the  Fulton  Bank.  It  appar- 
ently remained  there  on  deposit  until  March  19,  1874, 
when  it  was  invested  in  a  manner  evidently  common  in 
the  chamberlain's  oflSce,  but  which  is  criticised  by  the 
parties  interested  in  the  fund.  The  chamberlain  held 
a  mortgage  made  by  one  Edward  Jones  in  1867,  which 
covered  certain  vacant  lots  in  the  city  of  New  York, 
and  having  been  originally  given  for  $15,000,  had 
been  reduced  to  $10,000,  and  a  portion  of  the  lots  re- 
leased. 

On  March  19,  1874,  the  chamberlain  was  ordered  to 
pay  over  certain  moneys  in  the  suit  of  Robins  against 
Robins  to  the  persons  entitled,  and  desiring  to  keep 
these  Jones  mortgages  and  certain  others  in  which 
those  moneys  had  been  invested,  he  used  the  moneys 
deposited  in  this  case  to  make  the  payments  required, 
crediting  the  suit  now  before  us  with  an  equivalent  in- 
terest in  the  Jones  mortgage,  and  practically  transfer- 
ring to  himself,  in  trust  for  the  infants  in  this  case,  an 
interest  in  such  mortgage  to  the  amount  of  $4,101.25. 
The  balance  of  the  fund  was  thereupon  deposited  in 
the  trust  company,  where  it  remained  until  the  follow- 
ing May,  when  it  was  invested  in  a  similar  manner  by 
the  same  process,  in  certain  other  mortgages  held  by 
the  chamberlain.  At  the  time  of  this  investment  in 
the  Jones  mortgage,  taxes  upon-  the  moptgeged  prop- 
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erty  to  the  amount  of  something  over  $700  were  in 
arrears,  but  the  fact  was  unknown  to  the  chamberlain, 
and  when  afterwards  discovered,  the  amount  necessary 
to  pay  them  was  called  for,  and  they  were  paid  in 
fnU. 

Xhere  is  no  reason  to  doubt  the  sufficiency  of  the 
Jon^  mort^gage  as  a  security  for  the  sum  unpaid  upon 
it  at  the  time  of  this  transaction.  The  interest  was 
promptly  paid.  The  obligor  in  the  bond  was  respon- 
sible, and  in  February,  1876,  this  mortage,  with 
otheiB,  was  delivered  over  by  Lane  ;  at;  the  close  of  his 
temi  of  office,  to  J.  Nelson  Tappan,  the  present  city 
chamberlain.  While  it  remained  in  his  hands  a  severe 
depreciation  in  values  in  real  estate  ensued,  and  in 
1876,  an  assessment  of  more  than  |8,000  was  imposed 
opoQ  the  property,,  with  the  usual  ruinous  effects  to 
the  parties  interested.  The  mortgagor  abandoned  the 
payment  of  interest,  and  the  present  chamberlain,  act- 
ing on  his  own  impression  of  duty,  foreclosed  the 
mortgage,  bid  the  property  in  for  |8,000,  and  now 
holds  it  at  the  risk  and  benefit  of  those  whose  funds 
^nt  into  the  investment.  The  taxes  remain  unpaid, 
and  the  result  is  substantially  a  total  loss  of  the  fund 
whioh  the  courts  took  from  the  infants  for  the  purpose 
of  its  safety  and  preservation^ 

Mary  C.  Tlmpson,  becoming  of  age,  called  for  her 
money,  and  being  unable  to  obtain  it,  moved  at  special 
term  for  an  order  requiring  the  late  and  present  cham^ 
beilain  to  pay  it  over  to  her.  That  motion  was  denied, 
the  denial  affirmed  at  the  general  term,  and  an  appeal 
taken  to  this  court. 

The  right  to  compel  Lane  or  Tappan  to  pay  this 
laoney  is  founded  upon  allegations  that  their  treat* 
ment  of  the  fund  committed  to  their  care  was  unau- 
thorized by  law,  and  in  violation  of  their  duty. 

To  establish  this,  it  is  strenuously  argued  that  in 
the  absence  of  an  explicit  order  of  the  court  to  invest 

Vol.  Yin.-? 
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the  fund  on  bond  and  mortgage,  they  had  no  right  to 
do  so,  and  should  have  deposited  the  money  in  the  au- 
thorized trust  companies. 

In  cases  of  partition,  it  is  provided  (3  H.  S.  6  ed. 
p.  694,  §§  78,  82,  84*),  that  where  any  of  the  known 
parties  are  infants,  the  court  may,  in  its  discretion, 
direct  the  share  of  such  infant  to  be  paid  over  to  the 
general  guardian,  or  be  invested  in  permanent  secu- 
rities at  interest,  in  the  name  and  for  the  benefit  of 
such  infant ;  that  when  the  security  is  directed  to  be 
taken  otherwise  than  in  the  name  of  a  known  owner,  it 
shall  be  taken  in  the  name  of  the  clerk  and  his  succes- 
sors in  office,  and  that  the  investment  when  made  shall 
be  in  public  stocks  of  the  State  or  the  United  States,  or 
in  bond  and  mortgage  upon  unincumbered  real  estate  of 
at  least  double  the  amount  of  the  loan  in  value.  Such 
investment  being  once  made,  the  security  is  not  to  be 
discharged,  transferred  or  impaired  without  the  order 
of  the  court  entered  in  its  minutes. 

These  provisions  evidently  contemplate  a  case  where 
the  court  by  an  order  in  the  action  directs  an  invest- 
ment ;  they  perhaps  assume  that  such  direction  will  be 
given,  but  do  not  purport  to  furnish  a  rule  to  control 
the  action  of  the  officer  in  the  absence  of  a  special 
direction  by  the  court.  This  difficulty  was  met  and 
remedied  by  Rule  180  of  the  court  of  chancery,  that 
where  no  direction  for  the  investment  of  funds  paid 
into  court  is  contained  in  the  decree,  and  the  money  is 
not  applied  for  within  six  months  thereafter,  it  shall  be 
the  duty  of  the  register,  assistant  register,  or  clerk 
with  whom  the  same  is  deposited,  but  without  any 
special  order  for  that  purpose,  to  cause  it  to  be 
invested  in  public  stocks,  or  other  permanent  securi- 


*  Same  statute,  2  R  8,  1  ed.  827,  §  64,  328,  §§  68,  70;  2  JSdm. 
Ed,  837.  Revised  and  section  68  modified  by  Code  Civ.  Pro.  f§  1581, 
1586. 
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ties;  and  a  similar  duty  was  imposed  as  to  accumula- 
"ons  of  income. 

Thus  both  cases  were  provided  for.    Where  special 
^^tion  in  the  suit  it-self  was  given,  that  order  f ar- 
ched the  guide ;  where  such  direction  was  omitted, 
the  chancery  rule  required  the  officer  to  invest  accord- 
ing to  its  terms.     That  rule  has  survived  the  changes 
of  recent  legislation,  and  is  still  operative.     When  the 
court  of  chancery  was  abolished  and  its  jurisdiction 
and  duties  imposed  upon  the  supreme  court,  the  Judi- 
ciary Act  of  1847,  which  directed  the  change  {Laws  of 
1847,  c.  280,  c.  71 ),  and  vested  the  securities  brought 
into  the  court  of  chancery  in  the  clerk  of  the  court  of 
appeals,  was  careful  to  preserve  the  rules  of  the  older 
tribunal  respecting  the  deposit  and  investment  of  such 
funds,  subject  only  to  the  rules  and  regulations  that 
might  thereafter  be  prescribed  by  the  supreme  court. 
The  act  of  1848  ( c.  277 )  worked  no  other  change  than 
to  substitute  the  county  treasurers  and,  in  the  city  of 
New  York,  the  chamberlain,  in  the  place  of  the  clerk 
of  the  court  of  apx)eals,  as  custodians  of  this  class  of 
funds. 

It  is  claimed,  however,  that  the  rules  of  the  su- 
preme court  have  abrogated  Rule  180,  and  prescribed 
for  the  county  treasurers  a  different  duty  (Rule  83,  of 
1849 ;  Rule  79,  of  1852 ;  Rule  81,  of  1858 ;  Rule  82,  of 
1871 ;  Rule  82  of  1874). 

Through  all  the  changes  of  the  rule  referred  to,  it 
steadily  did  but  one  thing — it  prescribed  the  place  of 
deposit  of  moneys  that  were  to  be  deposited,  and  did 
no  more  than  that.  It  did  not  forbid  investment  in 
stocks,  and  bonds,  and  mortgages,  either  directly  or  by 
implication.  Its  entire  operation  is  plainly  limited  to 
uninvested  funds  while  they  remain  uninvested. 

We  conclude,  therefore,  that  Rule  180  is  yet  in  force 
and  furnishes  the  standard  by  which  to  test  the  action 
of  the  chamberlain,  modified  only  by  the  rule  of  the 
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supreme  court  as  to  the  place  of  deposit.  The  cham- 
berlain^ deposited  the  moneys  resalting  from  the  sale  iu 
this  action  in  the  Falton-  Bank,  aiid  kept  them  there 
for  a  brief  period.  This  deposit  was  a  violation  of 
Rule  82,  but  no  iujury  resulted.  The  violatioa  was 
harmless.  The  fund  was  in  no  manner  lost  or  dimin- 
ished by  this  act.  Soon  after,  a  portion  of  the  fund 
was  invested  in  the  Jones  mortgage,  and.  the  balance 
deposited  with  the  trust  comjpany,  where  it  remained 
till  the  after  investments  were  made.  The  manner  in 
which  they  were  made  by  massing  in  one  mortgage  the 
moneys  of  different  beneficiaries  is  complained  of  by 
the  appellant.  The  sole  objections  pointed  out  seem  to 
be  that  by  this  process  there  was  a  transfer  of  securi- 
ties in  violation  of  the  rule  in  partition,  and  an  invest- 
ment in  a  mortgage  subject  to  prior  incumbrances, 
which  is  equally  forbidden. 

There  was  no  transfer  of  the  mortgage :  it  remained 
all  the  time  vested  in  the  chamberlain.  He  did  not 
transfer  it  at  all.  He  only  changed  one  of  the  bene- 
ficiaries for  whom  it  was  held.  Nor  in  making  this 
change  did  he  subject  the  moneys  invested  to  any 
prior  lien  or  incumbrance  because  the  interests  of  tjhe 
other  beneficiaries  were  vested  in  them  earlier.  What- 
ever the  date  of  their  interests,  all  stood  on  an  equality, 
no  one  having  any  prefer^nce  over  the  other,  the  mort- 
gage being  held  for  all. 

We  cannot  see  any  legal  objection  to  the  practice 
adopted  in  the  chamberlain's  office  of  aggregating  in. 
one  mortgage  the  funds  of  the  several  beneficiaries. 
The  court  which  has  supervision  of  this  fund  has  been 
conversant  of  the  custom  and  has  never  forbidden  it. 
It  aids  to  a  prompt  investment  of  funds,  and  has  much 
of  convenience  to  recommend  it.  No  rule  of  law  for- 
bids it,  and  we  are  not  prepared  to  say  it  should  be 
discontinued. 

It  was  further  objected  that  when  these  funds  were 
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invested  in  the  Jones  mortgage  tli^re  were  taxes  in 
arrears  constituting  anincnmbrahce  npoh  the  mortgaged 
property.  That  was  true,  but  as  soon  as  their  exist- 
ence was  ascertained^  the  amount  necessary  for  their 
payment  was  called  for,  and  they  were  discharged  in 
fuU. 

We  discover,  therefore,  nothing  in  the  conduct  of 
Lane  to  justify  the  order  which  was  sought  against 
him.  He  invested  these  funds,  and  had  a  right  to  do 
80.  The  securities  chosen  at  the  time  were  ample,  and 
to  all  reasonable  judgment  prudent  ahd  safe  invest- 
ments. The  fund  thus  intact  and  represented  by  good 
securities  was  at  the  close  of  his  term  of  office  handed 
over  to  his  successor.  That  ended  the  responsibility  of 
Lane,  and  we  see  no  reason  to  continue  or  prolong  it. 
His  successor,  Tappan,  continued  to  receive  the  inter- 
est upon  these  investments  until  the  two  misfortunes 
happened  from  which  has  come  all  the  mischief.  Real 
estate  largely  depreciated  in  value,  and  the  property 
covered  by  the  Jones  mortgage,  while  falling  in  price, 
was  fatally  weighted  by  the  added  load  of  a  city 
assessment  amounting  to  some  $8,000.  The  mort- 
gagor became  discouraged  and  defaulted  in  his  inter- 
est; the  chamberlain  thereupon  foreclosed  the  mort- 
gage, bid  in  the  property,  and  holds  what  the  depre- 
ciations in  values  and  the  rapacity  of  municipal 
assessments  has  left;  of  the  investment,  for  the  benefit 
of  the  infants. 

It  is  objected  that  he  ought  not  to  have  foreclosed 
this  mortgage  without  the  order  of  the  court,  and  that 
in  doing  so  he  discharged  the  mortgage  in  violation  of 
the  statute.  We  do  not  deem  this  foreclosure  a  dis- 
charge within  the  prohibition  of  the  statute.  Practi- 
cally, the  security  remains  the  same,  still  vested  in  the 
chamberlain  and  changed  only  in  form.  And  while  it 
^ould  have  been  wiser  to  have  asked  the  direction  of 
the  court,  we  cannot  say  that  the  foreclosure  was 
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improper  or  illegal;  the  right  to  hold  the  mortgage 
involved  both  the  right  and  daty  of  collecting  all  sams 
due  npon  it,  and  that,  in  torn,  the  right  and  duty  of 
using  the  ordinary  modes  of  collection.  Indeed,  if 
he  had  not  foreclosed,  but  allowed  the  debt  to  accumu- 
late without  an  effort  to  collect  it,  it  is  not  impossible 
that  a  just  complaint  might  have  drawn  with  it  the 
consequence  of  negligence. 

We  conclude,  therefore,  that  no  remedy  for  the  loss 
exists  against  either  Lane  or  Tappan.  The  wrong  to 
the  infants  is  great.  Their  property  has  been  taken 
from  them  by  the  law  in  order  to  protect  it  from  harm, 
and  the  protection  has  ended  in  a  total  loss. 

There  is  much  of  shame  and  disgrace  in  a  system. 
which  leaves  such  a  result  possible.  But  the  remedy 
is  not  with  us.  We  cannot  redress  one  wrong  by  com- 
mitting another. 

The  conclusion  we  have  reached  on  the  merits  ren- 
ders it  unnecessary  to  consider  whether  the  motion 
made  in  this  case  or  an  action  against  the  late  cham- 
berlain was  the  proper  remedy. 

The  order  should  be  affirmed. 


MONARQUE   v.    MONARQUE. 
If.  r.  Court  of  Appeals ;  Mdrchy  1880. 

[Reversing  Monarque  v.  Monarque,  19  Sun,  832,  and  oremiling  Mo- 
narque V,  Requa,  58  JBbto,  Pr.  488.] 

Suspension   of   Power   of   Alienation. — Action   to    Gokstritb 

Will. — Infant  Parties. — ^Partition. 

Testator^s  will,  after  giving  his  wife  the  use  of  all  his  estate  for  her 
life,  bequeathed  the  income  from  his  estate  to  his  daughters,  naming 
four,  ''to  be  divided  between  them,  share  and  share  alike,  during 
their  and  each  of  their  respective  natural  life,  and  remainder  to  their 
respective  children,  and  to  their  respective  heirs  and  assigns  forever; 


ABBOTTS    NEW   CASES.  103 


Monarque  v,  Monarque. 


aad  further  directed  that  if  either  of  the  daughters  should  die  with- 
out lawful  issue,  her  share  should  be  divided  between  the  survivor 
or  survivors  of  them,  share  and  share  alike,  and  to  their  children 
i^ttpectively,  as  before  expressed. 

•2^  that  there  was  no  illegal  suspension  of  the  power  of  alienation. 

Such  a  will  gives  successive  life  estates,  to  the  widow,  and  then  to  the 
^^hters,  remainder  in  fee  to  their  children. 

A  devise  to  several  children  in  one  clause,  is  deemed  a  devise  to  each 
^  severalty  of  a  proportionate  share. 

There  beiug  no  trust  or  other  element  justifying  an  action  for  con- 
B^ctioQ  of  such  a  will,*  a  judgment  in  such  an  action  cannot  bind 
^  contingent  interests  of  unborn  tenants  in  remainder;  and  hence, 
^  possibility  of  issue  is  not  shown  to  be  extinct,  a  purchaser  is  not 
^Qd  to  accept  the  title  on  the  strength  of  such  a  judgment. 

A  jiidgment  in  partition  cannot  bind  the  contingent  interests  of  per- 
sons not  in  being,  unless  it  provides  for  and  protects  such  interests 
^y  substituting  and  preserving  the  proper  part  of  the  fund.f- 

Appeal  from  an  order. 

Mary  Monarqae  brought  this  action  in  the  supreme 
court,  against  Eliza  Monarque  and  others,  for  partition. 
The  lands  were  left  by  the  father  of  the  parties,  who 
left  a  will  devising  them  to  his  wife   for  life,  with 
i^sfflainders  to  his  daughters  and  their  issue. 
The  provisions  of  the  will  were  as  follows : 
*^  First.  After  my  just  debts  are  paid  and  dis- 
charged, I  give  and  bequeath  unto  my  beloved  wife, 
Eliza  Monarque,  the  use  of  all  my  real  and  personal 
estate  during  her  natural  life. 

''  Second.  I  give  and  bequeath  the  income  arising 
from  my  estate  to  my  daughters  Ellen  Bequa,  Luisa 
Dixon,  Eliza  and  Mary,  to  be  divided  between  them, 
share  and  share  alike,  during  their  and  each  of  their 
respective  natural  life,  and  remainder  to  their  respect- 
ive children,  and  to  their  respective  heirs  and  assigns 
forever. 

* 

*  See  5  Ahb.  New  Ocu.  847,  note. 
f  See  Cods  Civ.  Pro.  {§  1,557,  subd.  8;  1,542. 
Who  are  to  be  parties  in  partition  is  prescribed  by  sections  1,538, 
1,540,  of  the  Code  of  Civil  Procedure. 
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"  Third,  It  is  my  will,  and  I  do  hereby  so  order 
and  direct,  that  if  either  or  any  of  my  daughters  shall 
die  without  lawfol  issue,  that  the  share  of  said  de- 
ceased daughter  or  daughters  shall  be  divided  between 
the  survivor  or  survivors  of  them,  share  and  share 
alike,  and  to  their  children  respectively,  as  before  ex- 
pressed. 

*'  Fimrth.  It  is  my  will,  and  I  do  hereby  order  and 
direct  my  executrix,  hereinafter  named,  to  pay  off  all 
outstanding  debts  against  my  estate,  out  of  bills  re- 
ceivable and  my  personal  estate,  and  that  she  apply 
the  rents  and  profits  of  my  said  real  estate  to  the  pay- 
ment of  interest,  taxes,  assessments  and  repairs,  anA 
to  her  own  support ;  and  if  it  should  become  necessary 
to  raise  money  in  order  to  pay  off  and  satisfy  present 
incumbrances  on  my  said  real  estate,  it  is  my  will  and 
I  do  hereby  order  and  direct  her  to  raise  the  same  by 
mortgage  upon  said  real  estate  for  that  express  pur- 
pose." * 

One  of  the  daughters  brought  an  action  for  the 
judicial  construction  of  the  will,  claiming  it  was  void 
for  illegally  suspending  the  power  of  alienation. 

The  ccmplaint  in  her  action  alleged  her  father's 
death,  seizied  of  the  lands;  and  made  defendants,  hia 
widow,  and  those  daughters  who  were  living  at  the 
time  of  the  action,  and  the  issue  of  all  the  daughters 
who  were  in  existence  at  the  time  of  the-  action,  as 
well  as  the  husbands  of  the  daughters.  But  there  was 
no  reference  in  the  complaint  to  issue  possibly  yet  to 
be  born. 

The  supreme  courts  at  special  term,  held  that  the 
omission  to  separate  the  estate  into  shares  made  the 
gift  to  the  daughters  reqnice  an  illegal  suspension  ;  and 
adjudged  the  bequests  void,  except  that  to  the  widow, 
and  that  subject  to  that  life  estate  the  lands  descended 
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to  the    tefi/ttffcof's   heirs    (Reported   as    Monarque  7). 
Bequa,  68  Haw.  Pr.  438). 

The  plaintifl  in  that  action  srfbseqtiently  received 

from  the  widow  a  conveyance  oit  an  undivided  third  of 

her  life  estate,  and  then  brought  the  present  action  for 

a  partition.     Her   complaint  alleged  the  seizin  and 

d«ath  of  the  testator,  and  that  by  the  will  as  construed 

in  the  former  action  the  widow  had  a  life  estate,  and 

the  daughters  the  fee  in  remainder.      There  was  no 

allegation   as   to   the   grandchildren.      A   judgment 

directing  sale  for  purposes  of  partition  was  rendered  ; 

and  the  premises  were  sold,  and  a  purchaser  refused 

to  complete  his  purchase,  whereupon  an  order  was 

nmde  at  special  term  requinng  him  to  complete ;  and 

he  appealed. 

The  supreme  courts  at  general  term,  held  that  the 
court  had  jurisdiction  of  the  former  action  ;  that  as  no 
objection  was  there  taken,  the  grandchildren  who  were 
parties  were  bound,  and  therefore  were  not  necessary 
parties  to  the  partition.  They  accordingly  affirmed 
l^e  order  (Reported  in  19  Hun^  832). 

George  Thompstm^  for  the  purchaser,  appellant. — 

The  supreme  court,  sitting  as  a  court  of  chancery,  had 

no  power  to  entertain   jurisdiction  or  promulgate   a 

valid  decree.    That  court  is  limited  to  an  exercise  of 

the  combined  powers  of  the  late  court  of  chancery,  and 

of  the  form^  supreme  court.    What  could  not  be  done 

in  former  times  by  either  tribunal,  cannot  be  done  now 

by  the  present  consolidated  court.    Neither  supreme 

court,  nor  chancery,  ever  had  general  jurisdiction  of 

the  subject  of  wills.    The  power  to  try  an  ejectment 

suit,  ia  which  it  might  be  necessary  to  determine  the 

validity  of  a  devise,  conferred  no  such  jurisdiction. 

Nor  does  the  chancery  jurisdiction  over  trusts.     There 

Me  special  reasons  for  not  csoropelling  heirs-at-law  to 

&Pply  to  the  court  for  its  directions  as  to  the  wilL 
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The  heir  is  not  the  custodian  of  the  funds,  nor  the 
acknowledged  representative  of  the  estate.  His 
interest  is  almost  always  hostile  to  the  other 
claimants\  The  heirs  are  frequently  numerous  and 
rapacious.  A  multiplicity  of  suits  is  not  favored. 
The  heir  claims  exemption  from  costs  in  equity. 
Lastly,  the  result  of  this  case  shows  that  infants  ought 
be  robbed  of  their  patrimony  by  such  suits. 

II.  Colton  V.  Fox(67iV^.  T.  348),  instead  of  establish- 
ing  the  invalidity  of,  is  the  best  authority  in  support 
of,  the  will.    In  that  case,  testator  placed  the  title  of 
this  portion  of   his  property  in  his  executors,  and 
directed  that  it  should  remain  there  until  the  death  of 
four  persons,  with  a  limitation  over  to  such  of  their 
children  as  should  be  living.    An  entirely  different 
case  from  this.    Here  the  grandchildren  who  have  an 
interest  at  the  death  of  their  parents  must  be  made 
parties.    The  failure  of  jurisdiction  renders  the  judg- 
ment void  (See  King  v.  Poole,  26  Barb.  244  ;  also  1  Id, 
286 ;  15  Id.   37 ;  Lanning  v.   Carpenter,  23  Id.  402 ; 
Schoonmaker  v.  Clearwater,  41  Id.  200 ;  Chambers  v. 
Clearwater,   38  N.    T.   310;  Edwards  v.   Russell,  21 
Wmd.  63 ;  Root  v.  Morgan,  1  ffill,  654 ;  1  Wait  Pr. 
45  ;  cases  cited  in  Waifs  Code^  24,  25,  26 ;  Dudley  v. 
May  hew,  3  iVl    T.  9 ;  Beach  v.   Nixon,  9  la.  36 ;  2 
WaiP  s  Law  &  Pr.  15 ;  Avards  v.  Rhodes,  8  Exch. 
812 ;  Lawrence  v.  Wilcock,  11  Ad.  &  E.  941 ;  Vansit- 
tart  t?.  Taylor,  'i  E.  &  B.  910,  912 ;  Adams  Equity^ 
175,  248,  249 ;  248 ;  7  Wait  Actions  &  Drf.  192 ;  cit- 
ingChapman  t>.  Morgan,  2  OreeTi  [/otoa],  374 ;  Jeffries 
t>.  Harbm,  20  Ala.  387  ;  Ramey  "o.  McRae,  14  Oa.  687 ; 
Lovejoy  v.  Albee,  33  Me.  414  ;  Kenney  t>.  Greer,  13  IH, 
432 ;  21  Barh.  9 ;  26  iT.  JK  282 ;  22  Barl.  271 ;  Bagley 
%.  Briggs,  66  iV.    Z.  407 ;  6  Lam.  356 ;  Chipman  t. 
Montgomery,  4  Hun^  739 ;  S.  C,  affirmed,  63  N.  T. 
221 ;  11  Hun^  238  ;  Stinde  v.  Ridgeway,  65  How.  Pr. 
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301 ;  Bowers  v.  Smith,  10  Paige^  194 ;  Chipman  t. 
Montgomery,  63  N.  Y.  221,  222). 

ni.  The  rejected  claases  of  the  will  were  valid. 

IV.  The  pleadings  in  the  constraction  suit  fail  to 

show  appropriate  jurisdiction.    The  decree  is  therefore 

Toii 

V.  The  rights  of  the  infants  were  not  cut  off. 

VI.  There  is  no  statutory  authority  for  the  con- 
straction suit. 

Vn.  The  force  of  Monarque  v.  Bequa  (53  How. 
Pr,  438),  and  DuBussiere  v.  HoUiday  (4  Abb.  N.  C. 
IW),  is  entirely  counteracted  by  the  subsequent  con- 
tradictory decision  of  the  same  justice  in  Stinde  v. 
Hidgway  (55  Bow.  Pr.  301),  decided  after  the  publi- 
cation of  Chipman  t.  Montgomery  (63  N.  T.  221). 

yill.  The  negligence  of   the  guardian  ad   litem 
would  entitle  the  minors  to  a  bill  of  review.    An  ex- 
amination of  the  will  will  show  that  at  least  five  points 
ought  to  have  been  raised.    1.  As  to  the  effect  of  giv- 
ing several  life  estates,  without  deferring  the  enjoy- 
ment of  the  one  to  the  other.    2.  The  objection  should 
liave  been  raised  to  the  jurisdiction  of  the  court,  as  it 
was  a  proceeding  hostile  to  the  infants,  and  calculated 
for  the  destruction  of    their    interests.      3.  That  it 
included  personal  property,  which  had  long  since  been 
settled  by  the  proof  of  the  will.    4.  That  the  plaintiff 
had  no  right  to  bring  this  suit.     6.  That  provision 
should  be  made  for  the  extinguishment  of  the  power 
of  mortgaging  the  estate  for  the  purpose  of  paying 
incumbrances,  taxes,  &c. 

/.  W.  Hawes^  for  the  respondent. — I.  The  judg- 
ment in  Monarque  9.  Bequa  is  res  adjvdicata^  and 
conclusive  on  the  grandchildren,  and  cannot  be  ques- 
tioned collaterally.  1.  Important  cases  on  this  point 
are  Blakely  v.  Calder,  15  N.  T.  617,  and  Howell  v. 
Mills,  66  Id.  226.    See  also,  De  Forest  v.  Farley,  62  IT. 
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Y.  628;  Schaettler  t.  Gardiner,  47  Id.  404 ;  Ray  v. 
Rowley,  1  ffun,  614 ;  Hunt  v.  Sunt,  72  N.   T.  21*. 
The  fact  that  there  are  infant  parties  makes  no  differ- 
ence.   There  were  inlatits  in  Blakely  v.  Calder,  and 
Howell  t.  Mills ;  and  Bosworth  v.  Vandewalker,  63  iT. 
T.  697,  lays  down  the  principle,  that  the  general  roles 
as  to  jntisdiction  apply  to  infant  defendants  as  well 
as  to  adults.    2.  The  conrt  had  jurisdiction  of  the 
person  of  all  the  parties  in  Monarqne  v.  Reqna.     The 
adnlts  all  appefared  by  attorney,  and  the  infants  by  a 
duly  appointed  guardian  ad  litem.    8.  The  court  adso 
had  jurisdiction  of  the  subject-matter  of  Monarque  d. 
Requa.    This  the  purchasers  deny,  and  on  this  denial 
base  their  refusal  to  take  title.    It  might  be  a  sufficient 
answer  to  say,  that  the  tribunal  was  the  supreme  court. 
In  England  it  has  been  a  maxim,  at  least  sihce  Magna 
Charta,  that  every  Wrong  has  its  retnedy,  and  in  all 
countries  that  have  inherited  the  <!;ommon  law,  th^re 
are  tribunals,  one  or  more,  whose  jurisdiction  includes 
the  whole  field  of  human  rights  and  wrongs.    In  thift 
Stat^  such  a  tribunal  is  the  supreme  court,  having 
general  jurisdiction  in  law  And  equity,  and  the  affairs 
with  which  it  has  power  to  deal  (it  other  terms,  the 
subject-matter  of  which  it  has  jurisdiction)  are  as  esr- 
tensive  as  rights  tliat  Heed  to  be  enforced,  or  wrongi 
that  wait  to  be  redressed.    A  persoii,  therefore,  seek- 
ing to  impeach  the  jlirisdictibn  of  the  supretae  court, 
must  produce  some  express  constitutional  or  statutor]^ 
provision  that  tlakes  away  the  power  to  act  in  the  giveil 
case.    No  such  provision  is  shown  here  (Ray  v.  Row- 
ley, supra y'  Bo8Wt)rth  ».  Vandewalker,  supra;  Hart 
t).  Seixas,  21  Wtnd.  40 ;  Wheeler  v.  Raymond,  8  Cbwi 
311;    Kundolf  v.  Thalheimer,   17   Barb.    506).    The 
cases  on  which  the  purchasers  rely,  so  far  as  they  have 
any  bearing,  tend  to  bhow  that  a  court  of*  equity  will 
not  entertain  a  suit  eimilar  to  that  of  Monarquid  ih 
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Beqaa,  when  there  is  a  i)ei!f ect  remedy  at  law,  and  an 
objection  in  that  behalf  is  made  in  season ;  they  do 
not  tend  to  show  that  there  is  any  want  of  i)ower  in 
such  a  Gonrt  to  entertain  and  decide  snch  a  snit,  if  no 
objection  is  made,  bat  the  reverse*  The  ix)8ition  of 
the  purchasers  rests  on  a  twofold  error,  a  misconcep- 
tion of  the  nse  and  meaning  of  the  word  ^^jurisdic- 
tion," and  of  the  term  "  subject-matter.  The  courts 
of  equity  sometimes  carelessly  say  that  they  haven' t 
jurisdiction  in  a  given  case,  because  there  is  an  ade- 
quate remedy  at  law.  By  this  they  do  not  mean  that 
they  have  not  power  to  decide  the  case  if  they  choose, 
but  that  being  constituted  to  supply  defects  in  the  law, 
it?  is  not  their  proper  business  lo  try  cases  that  might 
be  tried  at  law,  and  they  will  not  exercise  the  power 
which  all  the  while  they  claim  to  have,  when  an  objec- 
tion to  that  effect  is  seasonably  raised.  Not  that  the 
court  has  not  power,  but  that  the  plaintiff  does  not 
place  himself  properly  before  the  court  to  evoke  that 
power.  This  is  evident  from  the  language  used  in 
most  of  the  cases,  and  in  all  the  more  carefully  written 
opinions.  The  phrases  usually  are,  '^do  not  take 
jorisdiction,"  "will  not  entertain  jurisdiction,"  &c. 
When,  however,  in  a  different  class  of  cases,  it  is  held 
that  the  judgment  of  a  court  without  jurisdiction  is 
void,  the  word  "jurisdiction"  has  a  very  different 
meaning,  equivalent  to  "power  to  act."  Thus,  a  sur- 
rc^te's  court  has  not  jurisdiction  of  an  action  for 
slander,  that  is,  is  absolutely  without  power  to  enter- 
tain and  try  such  an  action  ;  a  justice  of  the  peace  has 
not  jurisdiction  to  try  the  title  to  real  estate,  &c.  It  is 
only  in  this  latter  class  of  cases  that  what  purports  to 
be  a  judgment  is  void,  and  may  be  impeached  col- 
laterally. It  is  difficult  to  conceive  of  a  case  where  a 
judgment  of  the  supreme  court  would  be  thus  void. 
The  distinction  between  the  two  classes  of  cases,  and' 
the  two  uses  of  the  word  "jurisdiction"  is  marked,  and 
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easily  understood.*  So,  as  to  "subject-matter,'*  when 
it  is  said  that  the  judgment  of  a  court  without  juris- 
diction of  the  subject-matter  is  void,  the  term  does  not 
refer  to  the  particular  case,  nor  to  the  special  facts 
surrounding  it,  but  to  the  general  class  of  cases.  For 
instance,  a  court  which  by  law  is  given  cognizance  of 
or  power  to  try  ejectment  suits,  has  jurisdiction  of  the 
subject-matter  of  every  ejectment  suit ;  a  court  given 
jurisdiction  of  divorce  suits  generally  has  jurisdiction 
of  the  subject-matter  of  each  particular  divorce  suit, 
&c.  In  a  given  case  the  decision  of  the  court  may  be 
erroneous,  but  it  is  not  void,  and  cannot  be  attacked 
collaterally.  It  is  valid  and  binding  until  reversed  on 
appeal.  In  the  case  of  Monarque  v.  Bequa,  what  was 
the  subject-matter  i  Why,  the  construction  or  deter- 
mination of  the  validity  of  a  will.  It  cannot  be 
doubted  that  the  supreme  court  has  jurisdiction  of  that 
class  of  cases,  and  therefore  its  judgment  in  Monarque 
V.  Requa,  even  though  it  might  have  been  reversed  on 
appeal,  cannot  be  called  in  question  by  the  purchasers 
here  (3  H.  S.  6  ed.  p.  60,  §  21).  "  The  validity  of  any 
actual  or  alleged  devise  or  will  of  real  estate  may  be 
determined  by  the  supreme  court,  in  a  proper  action 
for  that  purpose,  in  like  manner  as  the  validity  of  any 
deed,  conveying  or  purporting  to  convey  lands,  might 
be  determined  by  such  court,''  &c.  Similar  power  was 
exercised  prior  to  tte  statute  by  the  court  of  chancery, 
whose  powers  now  belong  to  the  supreme  court.  The 
cases  cited  by  the  purchasers  are  all  those  in  which  the 
court  declined  to  take  jurisdiction  of  the  action  because 
there  was  a  remedy  at  law,  and  in  which  that  objection 
was  taken  in  time.  But  it  is  a  well-known  principle 
of  equity  that  when  that  objection  is  not  taken  by 
demurrer  or  answer  it  is  waived,  and  the  court  has 

*  For  a  further  distinction  as  to  the  territorial  limits  of  jurisdic- 
tion, see  Landers  «.  Staten  Island  R  R.  Co.,  14  Abb,  Pr,  N.  3,  846, 
and  note. 
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power  and  will  go  on  and  try  the  case  (Hunt  tj.  Hunt, 
suprOy  228,  230,  et  aeq.  See  also  Bangs  t.  Duckinfeld, 
18  N.  r.  592  ;  Matter  of  the  Empire  City  Bank,  Id. 
199 ;  People  v.  Sturtevant,  9  Id.  263,  269 ;  De  Bussiere 
t.  Holladay,  infra;  Chapman  v.  Phoenix  National 
Bank,  5  Ahb.  New  Cos.  118  ;  Lange  v.  Benedict,  73  N. 
7. 12,  27,  et  seg.  ;  Ludlow  v.  Simond,  2  Cai.  Cas.  56 ; 
Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  528,  574,  575 ; 
livingston  v.  Livingston,  4  Id.  287,  290 ;  Underhill  r>. 
Van  Cortland,  2  Id.  339 ;  Cox  v.  James,  45  N.  T.  562 ; 
Green  v.  Millbank,  3  Abh.  New  Cas.  149 ;  Truscott  v. 
King,  6  N.  T.  165 ;  Grandin  v.  Le  Roy,  2  Paige,  509  ; 
Le  Roy  v.  Piatt,  4  Id.  77 ;  Bank  of  Utica  v.  City  of 
Utica,  Id.  399 ;  Cumming  7).  Mayor,  &c.  of  Brooklyn, 
11  Id.  696 ;  Hawley  d.  Cramer,  4  Cow.  717 ;  Bell  v. 
Spotts,  40  Super.  Ct.  552 ;  Pam  v.  Vilmar,  54 
Em.  Pr.  235;  Clarke  v.  Sawyer,  2  N.  T.  498; 
Post  V.  Hover,  33  N.  T.  602 ;  Heath  v.  Hubbell,  6 
Ddyy  183 ;  Broderigas  v.  East  River  Savings  Institu- 
tion, 63  N.  T.  460  ;  Bolton  v.  Jacks,  6  Robt.  219,  220. 
See  King  v.  Baldwin,  17  Johns.  384;  Brady  v. 
McCorker,  1  N.  T.  214 ;  Rogers  v.  Sinsheimer,  50  Id. 
646;  Sullivan  v.  Sullivan,  66  Id.  37).  Chipman  v. 
Montgomery  (63  N.  T.  221)  does  not  conflict  with  the 
views  above  expressed,  or  detract  from  the  force  of  an 
eqnity  decree,  when  no  objection  has  been  made  to 
the  jurisdiction.  The  language  at  page  230,  "take 
jurisdiction,**  &o.,  shows  that  the  reference  is  not  to 
the  power  of  the  court,  but  to  its  inclination  to  exer- 
cise it.  It  is  true  that  the  court  say,  that  such  a  suit 
should  have  been  at  law  and  not  in  equity,  but  the 
case  is  not  decided  on  that  point.  A  reading  of  the 
opinion  shows  that  the  remote  interest  of  the  plaintiffs, 
and  the  fact  that  some  of  them  had  accepted  benefits 
under  the  will,  had  much  more  to  do  with  it.  Bevan  v. 
Cooper  (72  N.  T.  317)  relates  to  surrogates'  courts, 
^hich  are  of  limited  jurisdiction,  and  to  jurisdiction  in 
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the  sense  of  total  want  of  power,  which  may  be  takeni 
advantage  of  anywhere,   and  is   not  in   point.       In 
Bowers  v.  Smith  (10  Faige^  193),   the  ultimate  aib- 
thority  on  which  all  the  cases  referred  to  by  the  pur- 
chasers rely,  the  chancellor  says :  '^  The  defendants^  in 
their  answers  in  thist  case,  have  made  no  objection  to 
the  jurisdiction  of  the  court,  to  declare  the  cons  trac- 
tion of  the  will.    And  if  all  those  who  are  on  may  be 
aSected  by  the  decision  of  the  questions  arising  apoa 
the  various  provisions  therein  contained  were  before, 
the  court,  so  as  to  make  the  decree  valid  and  effectual 
and  binding  upon  their  rights,  it  might  be  proper  for 
me  to  proceed  and  settle  the  questions  raised  in  the 
complainant's  bill:"  and  at  page  204:  ''I  have  not, 
therefore,  been  able  to  find  any  ground  on  which  this 
court  would  be  justified  in  retaining  jurisdiction  of  this 
case."    See  further  as  to  guardians  ae2  litems  and  the^ 
validity   of   judgments   against   infants    (Rogers    9« 
McLean,  34  If.  T.  536  ;  Brick's  estate^  15  Abb.  Pr.  40, 
43,  et  seg.;  McMurray  v.  McMurray,  66  JOT.    T.  175). 
4.  It  was  not  necessary  to  give  the  infant  defendants  a 
day  after  becoming  of  age.    Even  if  it  were,  the  failure 
to  do  so  is  not  a  jurisdictional  defect.    Under  the  old 
practice  it  was  by  no  means  settled,  when  such  a  pro- 
vision should   be  inserted.      The  better  view  would 
seem  to  be  that  the  necessity  was  confined  to  cases 
where  the  infant  was  required  to  perform  some  act* 
No  one  could  take  advantage  of  the  omission  but  the 
infant,  he  only  in  direct  proceedings,  and  his  rights  as: 
against  the  decree  were  limited  to  showing  legal  error, 
fraud,  &c.    Bights  of  third  parties  vested  under  the 
decree  could  not  be  disturbed ;  it  is  also  said  that  in 
proceedings  deemed  for  the  betiefit  of  the  infant  no 
day  was  given.    It  was  only  in  equity  that>  a  day  was 
given,    never  at  law ;   and  it   is   at   least   doubtful 
whether  under  our  Code  such  a  provision  is  proper.    It 
would  seem  that  the  Code  places  an  infant  defendanti 


ABBOTTS    NEW   CASES.  113 


Monarqae  «.  Monarqne. 


together  with  his  guardian  ad  litems  on  the  same  foot- 
ing as  an  adult.    There  may  be  cases  undoubtedly  in 
which  the  court  would  open  a  judgment  on  the  motion 
of  a  defendant  after  coming  of  age,  but  it  would  not 
permit  the  rights  of  third  parties  to  be  prejudiced 
thereby  (see  2  Barb.  Oh.  Ft.  2  ed.  210 ;  2  Tillingh.  & 
&  Pr.  608 ;  3  Wait.  Pr.  632).    Brick's  estate  {supraj 
at  p.  43,  see  cases  cited),  lays  down  the  doctrine  that  a 
decree  confirming  or  avoiding  a  will  is   conclusive, 
unless  a  day  is  given,  which  is  no  longer  done. 

II.  The  provisions  of  the  will  relating  to  the  grand- 
children  are   clearly  void,  and   there    consequently 
would  be  no  valid  objection  to  the  title,  even  if  there 
had  been  no  such  adjudication  as  Monarque  v.  Bequa. 
The  provisions  of  the  Revised  Statutes,  cited  by  the  pur- 
chasers (2  Ji.  S.  6  ed.  p.  1102,  §§  17,  19),  do  not  apply 
to  such  a  case  as  this.    They  apply  to  successive  life 
estates,  and  to  estates  during  the  life  of  another  {per 
atdre  vie).    In  the  Monarque  will,  there  clearly  are  no 
estates  during  the  life  of  another,  they  are  all  limited 
on  the  lives  of  the  takers  ;  nor  are  there  successive  life 
estates.     After  the  death  of  the  widow,  the  income 
goes  to  the  daughters  jointly  or  contemporaneously. 
If  the  devise  had  been  to  the  oldest  daughter  for  life, 
then  over  to  the  next  for  life,  then  to  the  next,  &c., 
section   17  would  have  applied.    This  not  being  the 
<^  sections  14  and  16  apply  to  this  will,  and  render 
the  devise  void  (Westerfield  v.  Westerfield,  1  Btadf. 
MI,  142 ;  Colton  tj.  Fox,  67  N.  Y.  348). 

m.  No  bond  is  required  of  the  special   guardian 

^  litem  for  the  lunatic  defendant.    The  order  ap- 

pointing  him  does  not  direct  it,  and  none  was  neces- 

^T-     In  general,  guardians   ad  litem  do  not  give 

"^^d,  nnless  they  are  to  receive  money.    It  is  only  in 

P^^tttion  that  the  Bevised  Statutes  require  bonds  of 

^^^ians  ad  lit^em  for  infants.      The    statutes   are 

^^Ut  as  to  lunatics,  and  when  in  partition  guardians 

Vol.  VIII. —8 
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ckI  litem  have  been  appointed  for  snch,  the  court  has 
acted  under  its  general  "powecQ  as  the  custodian  of  nan* 
compotes  mentis^  and  has  or  has  not  required  security 
in  its  discretion.  Security  has  often  been  required,  no 
doubt,  but  only  from  analogy  to  the  case  of  infants. 
The  new  Code,  section  438,  for  the  first  time  offers  a 
statutory  provision  for  lunatics,  but  requires  no  bond. 
It  was  under  this  section  that  Mr.  Barwell  was  ap- 
X)ointed.  Even  in  the  case  of  a  committee  of  a  lunatic, 
the  court  may  dispense  with  a  bond  (2  Orary  Sp.  Pro. 
18).'  If  the  court  now  require  a  bond,  leave  should  be 
granted  to  file  one  nunc  pro  tunc. 

Andrews,  J. : — We  are  of  opinion  that  the  pur- 
chaser should  not  be  compelled  to  complete  his  pur- 
chase. 

Jeremiah  H.  Monarque  died  in  1864,  seized  of  the 
premises  sought  to  be  partitioned  in  this  action,  leav- 
ing a  widow  and  four  daughters  and  several  grand- 
children (the  children  of  two  of  the  daughters) 
surviving  him.  By  the  first  clause  of  his  will  he  gave 
to  his  wife  the  use  of  all  his  real  and .  personal  estate 
during  her  life.  The  second  clause  is  as  follows: — 
^'I  give  and  bequeath  the  income  arising  from  my 
estate  to  my  daughters — ^EUen  Requa,  Louisa  Dixon, 
Eliza  and  Mary — to  be  divided  between  them,  share 
and  share  alike,  during  their  and  each  of  their  respect- 
ive natural  life,  and  remainder  to  their  respective 
children,  and  to  their  respective  heirs  and  assigns  for- 
ever." By  the  third  clause  he  directed  that  if  either 
of  his  daughters  should  die  without  lawful  issue,  the 
share  of  said  deceased  daughter  or  daughters  ^^  shall 
be  divided  between  the  survivor  or  survivors  of  them,* 
share  and  share  alike,  and  to  their  children  respect- 
ively as  before  expressed." 

There  was  no  illegal  suspension  of  the  power  of 
alienation  of  the  property  devised.  The  manifest 
design  of  the  testator  by  the  first  and  second  clauses  of 
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the  ^ill  was  to  give  snccessive  life  estates  in  the  prop* 
erty,  fbt  to  his  wife .  and  then  to  his  daughters,  re- 
mainder in  fee  to  their  children ;  and  this  is  the 
coostraction  of  the  language  used. 

The  gift  of  the  income,  by  the  second  clause,  to  his 

daaght^  for  life  was  equivalent  to  a  devise  to  them 

of  a  life  estate  in  the  land  (Kerry  t>.  Derrick,  8  Co.  95 

b;  Cro.  Jos.  104;  Earl  v.  Grim,  1  Johns.  Ch.  494; 

Schemerhorne  t?.  Schemerhome,  6  Id.  70 ;  3  Wdshh.  on 

Seal  Prop.  460).    But  the  devise  to  the  daughters' fot 

life,  although  embraced  in  a  single  clause  in  -which  all 

aie  named,  is,  by  the  well   settled  construction  of 

similar  clauses,  a  devise  to  each  in  severalty  of  a  life 

estate  in  one-fourth   part   of    the   proi>erty  devised 

(Savage  v.  Burnham,  17  N.  T.  661 ;  Everitt  v.  Eyeritt^ 

29  /rf.  39 ;  ♦  Stevenson  v.  Lesley,  70  Id.  612). f 

The  consequence  is  that  on  the  termination  of  the 
life  estate  of  the  widow,  and  the  death  of  any  daughter 
of  the  testator  leaving  children,  the  remainder  in  fee  as 
to  the  one-fourth  part  of  the  estate  would  immediately 
vest  in  possession  in  such  children.  The  absolute 
ownership  or  power  of  alienation  of  the  estate  is  not, 
therefore,  suspended  beyond  the  period  of  two  lives  in 
being  at  the  death  of  the  testator. 

It  is  not  material  to  consider  the  third  clause  of  the 
will  as  bearing  upon  this  question.  Whatever  con- 
struction may  be  given  to  that  clause,  the  death  of  the 
second  life  tenant  is  the  period  when,  under  either 
clause,  the  fee  of  the  share  of  such  lif^  tenant  vests 
absolutely  in  the  devisees  and  beneficiaries.  The  re- 
mainder, given  by  the  second  clause  of  the  will,  vested, 
upon  the  death  of  the  testator,  in  the  children  of  the 
testator's  daughters  living  at  that  time,  subject,  how- 
ever, to  open  and  let  in  after-born  children,  who  might 

*Re?ening  2^  Barb.  112. 

tModif  jing  9  JSttit,  687,  which  modified  and  affirmed  49  Htw.  /V. 
»9^ 
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come  into  existence  daring  the  life  of  the  mother  (3 
Jarm.  Wills.  76 ;  2  Washb.  on  Heal  Prep.  511,  and 
cases  cited).* 

Three  of  the  daughters  of  the  testator  are  still 
living,  and  each  of  them  may  have  children,  not  yet  in 
esse,  entitled  to  take  under  the  will.  It  is  quite  cer- 
tain, therefore,  that  unless  the  contingent  interests  of 
unborn  issue  of  the  daughters  have  been  in  some  way 
barred,  the  title  of  the  purchaser  in  the  partition  pro- 
ceedings, if  he  shall  accept  the  conveyance  tendered 
him,  will  be  imperfect. 

It  is  claimed  that  the  judgment  in  the  suit  brought 
for  the  construction  of  the  will,  declaring  the  second 
and  third  clauses  to  be  void,  is  conclusive  as  to  the  in- 
validity of  the  will.  That  action  was  brought  by  one 
of  the  daughters,  and  the  other  daughters  and  widow 
and  grandchildren  of  the  testator  were  joined  as  de- 
fendants. The  adult  defendants  did  not  answer,  and 
a  general  answer  was  put  in  by  the  guardian  ad  litem 
of  the  infants.  The  case  was  submitted  without  evi- 
dence. No  objection  was  taken  to  the  jurisdiction  of 
the  court,  and  the  judgment  was,  as  may  be  inferred, 
practically  a  judgment  by  consent. 

The  case  was  not  a  proper  one  for  bringing  an  action 
for  the  construction  of  a  will.  There  was  no  trust  or 
other  element  to  justify  invoking  the  jurisdiction  of' 
the  court  for  that  purpose  (Bowers  v.  Smith,  10  Paige^ 
193 ;  Post  V.  Hover,  33  N.  T.  693 ;  Chipman  v.  Mont- 
gomery, 63  Ick  221).  t  Bat  the  court  having  enter- 
tained jurisdiction,  and  no  objection  thereto  having 
been  made,  it  may  be,  as  is  claimed  by  the  plaintiff, 
that  the  judgment  is  conclusive  upon  the  parties 
thereto  (Bowers  v.  Smitn,  supra ;  Clark  v.  Sawyer,  3 
-flT.  T.  498).  It  is  not  necessary  now  to  determine  this 
question ;  but  the  judgment  cannot  bind  the  contingent 

*  See  6  Abb.  New  Oat.  445. 
I      i  AffinniDg  4  Sun^  789. 
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interests  of  children  of  the  testator's  daughters  who 
may  hereafter  be  bom.  They,  of  course,  could  not 
have  consented  to  the  action,  and  are  not  concluded  by 
the  judgment  therein. 

Nor  does  the  judgment  in  the  partition  suit  bar  the 
future  contingent  interests  of  i)ersons  not  in  esse.  A 
jadgment  and  sale  in  partition  may  conclude  contin- 
gent interests  of  persons  not  in  being,  but  this  is 
only  in  cases  where  the  judgment  provides  for  and 
protects  such  interests  by  substituting  the  fund  derived 
from  the  sale  of  the  land  in  place  of  the  land,  and  pre* 
serving  it  to  the  extent  necessary  to  satisfy  such  inter- 
ests as  they  may  arise  (Mead  v.  Mitchell,  17  iV.  T. 
210 ;  Brevoort  t).  Brevoort,  70  Id.  136).* 

The  complaint  in  this  case  makes  no  reference  to 
the  fact  that  any  ;)ersons  other  than  the  plaintiff  and 
her  mother  and  sisters  have  or  may  have  any  interest 
in  the  premises  in  question.  On  the  contrary,  it  avers 
that  by  the  will,  and  the  judgment  in  the  suit  for  the 
construction  of  the  will,  the  plaintiff  and  defendants, 
Eliza  Bequa  and  Louisa  Dickson,  became  and  are  en- 
titled to  the  fee  of  the  lands,  subject  to  the  life  estate 
of  their  mother.  The  claim  of  title  made  in  the  action 
by  the  plaintiff  and  her  sisters  is  ih  hostility  to  the 
will,  and  as  heirs-at-law  of  their  father.  The  judgment 
in  the  action  takes  no  notice  of  the  rights  of  unborn 
issue,  and  does  not  bar  or  conclude  them.  The  court 
did  not  undertake  to  pass  upon  their  rights,  or  to  pro- 
tect them  by  the  judgment. 

The  order  of  the  general  and  special  terms  should 
be  reversed  and  the  motion  denied,  with  costs. 

All  the  judges  concurred. 

Order  reversed  and  motion  denied. 

*  See  also  ClemeDS  v.  Clemens,  87  N.   T.  59;  ChiBm  «.  Keith,  1 
Am,  589;  Brevoort  9.  Grnoe,  58  Jf.  T.  245. 
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DOWD'S  WILL. 
Surrogate B  C<mrt^  Monroe  County;  December ^  1879, 

Will.— LBGAcnsft. — ^Lapsing. — ^Distribution  to  Ksxt  of  Kin.— 
Rblioious  Cobfosatioks. — ^Rbyocation. 

When  the  testator  in  his  lifetime  wholly  divests  himself  of  the  prop- 
erty previously  devised  or  bequeathed,  the  revocation  is  effectual, 
although  he  does  it  by  making  a  conversion  such  as  he  directed  in 
the  will,  and  leaves  the  fund  not  otherwise  disposed  of. 

Where  a  testator  bequeathed  to  his  wife  all  his  personal  estate  and 
the  use  for  life  of  all  his  real  estate,  and  authorized  his  executors, 
together  with  his  wife,  to  sell  his  real  estate  and  deposit  the  avails 
thereof  in  a  certain  savings  bank,  and  directed  his  executors  to  pay 
out  of  such  fund  what  was  necessary  for  his  wife's  comfort  for  life, 
and  if  anything  remained  after  her  death  to  pay  it  over  to  certun 
legatees,  but  the  testator  during  his  life  sold  all  his  real  estate  and 
deposited  the  proceeds,  which  constituted  his  whole  estate,  in  the 
savings  bank,  and  he  outlived  his  wife, — Hdd^  that  the  law  pre- 
sumed a  revocation  of  the  residuary  legacies  in  consequence  of  the 
change  in  his  family  and  property;  and  the  fact  that  he  depodted 

.  the  avails  of  his  real  estate  in  the  savings  bank  without  a  republica- 
tion of  the  will  thereupon  was  not  sufficient  to  rebut  the  presump- 
tion. 

When  it  is  manifest  from  the  express  words  of  a  will,  tha(  a  gift  of 
the  residue  is  confined  to  the  residue  of  a  particular  fund  or  descrip- 
tion of  property  or  to  some  certain  rmduum^  the  legatee  will  bo 
restricted  to  what  is  thus  particularly  given.* 

In  the  absence  of  a  legatee  capable  of  taking  nnder  a  will,  pro  tanio 
revoked,  the  personal  estate  is  to  be  distributed  to  the  next  of  kin 
under  the  statute  of  distributions. 

Whether  the  act  (X.  1860,  c.  360)  which  prohibits  persons  having 
certain  relatives  from  devising  more  than  half  their  property,  by 
will,  to  benevolent  or  other  societies,  intends  relatives  at  the  time 
of  execution  or  at  the  time  of  death,  jtMsra  / 1 

Construction  of  a  will. 

*  See  Turner  e.  Turner,  28  Weekly  JSep.  850. 

t  The  one-half  is  computed  with  reference  to  the  condition  of  the 
property  at  the  time  of  testator^s  death.  Harris  v.  American  Bible 
Society,  2  Alb.  Ct.  App,  Dee.  816,  affirming  46  Barb.  470,  and  SM 
Betts  «.  Betts,  4  Ahb.  2Sfew  Cm.  817,  819. 
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Patrick  Dowd,  late  of  Brighton,  Monroe  coanty, 

made  his  will  March  20, 1863.    He  bequeathed  to  his 

wife,  Elizabeth  Dowd,  all  his  personal  estate,  and  the 

1286  for  life  of  all  his  real  estate.    He  authorized  his 

executors,  '*  together  with  his  wife,"  to  sell  and  convey 

^  leal  estate,  and  to  dei)osit  the  avails  of  the  sale  in 

one  of  the  savings  bai^ks  in  Rochester.    He  directed 

^t  his  wife  should  be  entitled  to  receive  from  his 

^ecutors,  from  time  to  time,  while  any  of  the  fund  so 

deposited  remained,  sufficient  thereof  to  procure  her  a 

coQyenient  and  comfortable  place  to  live,  together  with 

lill  necessary  medical  attendance  and  other  necessaries 

in  sickness,  and  all  necessary  food  and  clothing.    He 

then  provided,  as  follows : 

^^  If  any  of  the  avails  of  such  sale  or  sales  of  my 
real  estate  shall  remain  after  paying  the  expenses 
above  mentioned,  together  with  the  f  aneral  expenses 
of  my  said  wife  Elizabeth,  then,  after  such  reasonable 
expenses  as  my  said  executors  shall  be  entitled  to,  then, 
when  such  money  shall  be  received  by  my  said  execu- 
tors, they  shall  pay  to  ^  Saint  Mary's  Roman  Catholic 
Church  in  the  City  of  Rochester'  such  sum  as  shall 
remain,  not  exceeding  one  hundred  dollars  in  amount, 
and  if  any  more  of  such  money  remain  the  same  shall 
be  paid  over  to  the  ^  Roman  Catholic  Orphan  Asylum 
in  the  City  of  Rochester.'  " 

The  testator,  in  his  lifetime,  after  the  execution  of 
the  will,  sold  all  his  real  estate  and  deposited  the  avails 
in  the  Rochester  Savings  Bank.  These  avails  consti- 
tute his  entire  estate.  His  wife,  Elizabeth  Dowd,  died 
after  this  sale,  but  before  the  death  of  the  testator. 
^0  next  of  kin  of  the  testator  are  his  nephews  and 
nieces.  They  claimed  his  entire  estate  after  payment 
^f  debts  and  expenses  of  administration.  Saint  Mary's 
^noan  Catholic  Church  and  Roman  Catholic  Orphan 
^lum  resi)ectively  claimed  to  take  such  residue  as 
^tees  under  the  wilL 
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J.  H.  Hopkins^  for  next  of  kin. 

J.  C  (yBrieriy  for  St.  Mary's  Chnrchy  and  Orphau 
Asylum. 

STUABTy  Surrogate. — ^By  the  sale  and  conveyance  by 
the  testator  of  all  his  real  estate  previously  devised  by 
him,  his  estate  and  interest  therein  were  ^^  wholly  dU 
tested  "  and  not  merely  ^^  altered?^  At  common  law, 
the  least  alteration  of  the  interest  of  the  testator  la 
the  property  devised  or  bequeathed  by  him  woald 
work  a  revocation  of  the  devise  or  bequest  of  such 
property  (4  KerU  Comm.  629). 

Our  Revised  Statutes  specially  define  what  shall  be 
an  express  revocation,  and  what  shall  be  an  implied, 
or,  in  other  words,  what  shall  ^'be  deemed  ^^  a  revo- 
cation* (2  i2.  &  64,  §§  42  to  48;  3  Id.  6  ed.  63). 

Ah  alteration  of  the  nature  or  character  of  the  in- 
terest of  the  testator  in  the  property  devised  or  be- 
queathed does  not,  under  the  provisions  of  these  sec- 
tions, in  all  cases,  work  a  revocation  in  respect  to  sach 
property  ;  but  I  apprehend  that  t;here  is  no  doubt,  that 
when  the  testator  in  his  lifetime  wholly  divests  himself 
of  the  property  previously  devised  or  bequeathed,  the 
revocation  is,  as  to  such  property,  as  complete  and  per- 
fect as  it  was  at  common  law  (Beck  v.  McGillis,  9  Barb. 
86  ;  Brown  v.  Brown,  16  Id.  672  ;  Yandemark  v.  Van- 
demark,  26  Id.  416  ;  Adams  v.  Winne,  7  Paige^  97 ; 
McNaughton  v.  McNaughton,  34  N.  T.  201). 

The  will  speaks  as  of  ,the  time  of  the  death  of 
the  testator.  The  rights  of  all  devisees,  legatees,  heirs, 
and  next  of  kin  hinge  upon  that  period  of  time.  If 
the  wife  had  survived  the  testator,  she  would  have 
taken  the  entire  estate ;  all  the  personal  and  all  the 
real  converted  into  personalty  before  the  death  of  the 

<t>But  compare  Lathrop  y.  Dunlop,  4  Bun^  213;  68  iV.  T.  610; 
Walker  o.  HaU,  84  Penn.  St.  488,  486,  which  do  not  sanctioo  a 
diBtiaction  between  the  conclusive  effect  of  these  revocations. 
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testator.  She  would  have  been  sole  legatee  of  all  the 
testator's  ^^ personal  estcUe.^^ 

I  thJuk  the  corporations  named  in  the  will  cannot 
take  as  legatees. 

The  subject-matter  of  the  devise  and  bequest  to 
them  was  totally  destroyed  or  changed  by  the  volun- 
tary act  of  the  testator  in  his  lifetime.  The  whole 
scheme  of  his  testamentary  disposition  was  essentially 
varied  by  him,  and  the  law  presumes  a  revocation  in 
consequence  of  the  change  in  his  family  and  property. 
The  tact  that  he  deposited  the  avails  of  the  sale  of  his 
real  estate  in  the  savings  bank  is  not  sufficient  to  rebut 
the  presumption  of  law  (Adams  v.  Winne,  7  Paiges 
97). 

It  is  quite  possible  that  but  for  this  revocation  by 
the  act  of  the  testator,  the  ulterior  devise  to  these  cor- 
porations would  have  taken  effect  on  the  failure  of  the 
primary  devise  by  the  death  of  the  wife  in  the  lifetime 
of  the  testator  (McLean  v.  Freeman,  70  JV,  Y.  81)  ;  but 
I  am  unable  to  see  how,  unless  by  a  republication 
after  such  revocatioir,  their  claim  to  the  bounty  of  the 
testator  under  this  will  can  prevail. 

The  Roman   Catholic   Orphan  Asylum  cannot,  I 

think,    successfully  claim  as  residuary  legatee,  for 

another  reason.    When  it  is  manifest  from  the  express 

^ords  of  the  will,  that  a  gift  of  the  residue  is  confined 

to  ^^^  residue  of  a  i)articu]ar  fund,  or  description  of 

p^perty,'  or  to  some  certain  residuum^   the  legatee 

^ill   be  restricted  to  what  is  thus  particularly  given. 

^    ttis  case  the  thing  given  is  gone  {Dayton  Surr. 

^  ^^,  440).    If  the  wife  had  survived,   there  would 

'^^^  been  no  residuum  ;  she  would  have  taken  the 

''^*^ole  as  personal  estate.     As   she  died   before  the 

l^^^tor,  and  the  entire  estate,  by  his  subsequent  act, 

"^^^^me  personal  property,'  and  was  such  at  the  time 

J     ^is  death,  it  is  all  to  be  treated  as  a  lapsed  legacy. 

^  ^lie  absence  of  a  legatee  capable  of  taking  under 
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the  will,  pro  tanto  revoked,  I  think  it  is  to  be  distrib- 
uted to  the  next  of  kin  under  the  statute  of  distribu- 
tions. 

This  view  of  the  case  renders  it  unnecessary  to 
decide  the  very  interesting  question  involved  in  the 
constructio^  of  the  statutes  on  the  subject  of  devises 
and  bequests  to  charitable  uses.* 

The  change  in  the  phraseology  by  the  latter  statute 
{L.  1860,  c.  360)  by  substituting  the  word  "^aoinp^," 
for  ^'  leavingy^^  found  in  section  6  of  chapter  319  of  the 
Iaws  of  1848j  is  noticeable,  although  it  seems  to  have 
been  ignored  by  the  court  of  appeals  in  Lefevre  v» 
Lefevre  (69  iT.  T.  434).  f  In  that  case  the  majority  of 
the  court  apparently  held,  that  the  provision  of  the 
earlier  statute  on  this  subject,  limiting  the  time  for  a 
valid  devise  or  bequest  to  benevolent  and  charitable 
societies,  was  not  repealed  by  the  latter  act 

Section  2  of  the  act  of  1860  repeals  all  laws  incon- 
sistent with  the  act,  and  the  coort  characterizes  only 


*  The  portions  of  the  statutes  referred  to  in  the  text  are 


follows  : 

X.   1848,   p.  448,  c.  819,  f  6. 

.  .  .  *^  provided,  no  person 
leaving  a  wife,  or  child  or  parent, 
shall  devise  or  bequeath  to  such 
institution  or  corporation  more 
than  one-fourth  of  his  or  her  es- 
tate, after  the  payment  of  his  or 
her  debts;  and  such  devise  or  be- 
quest shall  be  valid  to  the  extent 
6f  such  one-fourth ;  and  no  such 
devise  or  bequest  shall  be  valid, 
in  any  will  which  shall  not  hav^ 
been  made  and  executed  at  least 
two  months  before  the  death  of 
the  testator." 


L.  1860,  p.  607,  c.  860. 

Section  1.  ''No  person  having 
a  husband,  wife,  child  or  parent, 
shall,  by  his  or  her  last  will  and 
testament,  devise  or  bequeath  to 
any  benevolent,  charitable,  liter- 
ary, scientific,  religious  or  mis- 
sionary society,  association  or  cor- 
poration, in  trust  or  other  wise, 
more  than  one-half  part  of  his  or 
her  estate,  after  the  payment  of 
his  or  her  debts  (and  such  devise 
or  bequest  shall  be  valid  to  the 
extent  of  one-half,  and  no  more). 

I  2.  All  laws  and  parts  of  laws 
inconsistent   with    this   act  are 


hereby  repealed." 
t  Beversing  in  part  9  Bupnk  Ot,  (7*.  d  0.)  880. 
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that  part  of  the  proviso  of  section  6  of  act  of  1848, 
which  forbids  the  taking  by  cori)orations  named,  of 
Anj^  devise,  in  a  will  not  made  more  than  two  months 
before  death,  as  being  in  harmony  with  the  act  of  1860. 
The  fair  inference  is,  that  the  other  provisions  of  the 
earlier  act  are  inconsistent  with  the  latter.    The  word 
"having"  may  be  construed  as  referring  only  to  the 
time  of  the  execution  of  the  will,  without  involving 
the  serious  consequences  ui^ed  by  way  of  argument 
^inst  such  interpretation ;  inasmuch  as,  under  sec- 
tions 43  and  44  of  the  Revised  Statutes,  above  referred 
^  the  subsequent  marriage  of  a  testator  followed  by 
oirth  of  children,  or  a  subsequent  marriage  alone  of  an 
'JJimarried  testatrix,  are  to  be  deemed  revocations  of 
their  wills  resi)ectively.    It  seems,  therefore,  not  un- 
'f^sonable  to  infer,  that  the  legislature  intended,  by 
^^^  act  of  1860,  to  designate  the  time  of  the  execution 
^  ^  will  as  the  period  of  time  when  the  restrictions 
^erein  provided  for  were  to  be  operative.    This  im- 
^''^Baaion  is  fortified  by'  the  fact  that  the  earlier  act 
^^  passed,  not  so  much  for  the  protection  of  families, 
**  *^^  cater  to  popular  sentiment  then  quite  prevalent, 
already  stated,  however,  we  do  not  deem  it  neces- 
to  pass  upon  the  question  in  this  aspect,  not  as 
;J^^    80  far  as  we  are  aware,  sharply  presented  to  the 
of  last  resort. 


CO 


MANSON  V.  MANSON. 

-K  T.  Supreme  Court,  First  Depcertmenty  First  Dis* 
trict;  Special  Term,  February,  1880. 

Legacies. — Charge  on  Real  Estate. 

Where  the  personalty  is  gpxMsly  insiifficieiit  to  pay  the  debts  and  lega- 
cies, very  slight  indications  in  the  will  will  be  laid  hold  of  by  the 
court,  to  raise  an  implication  that  the  executor  is  to  pay  the  legadea 
out  of  the  real  estate. 
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When  the  testator's  widow  was  the  legatee,  and  the  gift  was  made  ia 
lien  of  dower,  and  the  testator's  sons,  to  whom  the  residue  of  the 
estate  was  given,  were,  in  words,  directed,  within  a  given  time,  to 
pay  the  legacy,  the  personal  estate  being  wholly  inadequate, — Seld^ 
that  the  legacy  was  a  charge  upon  the  realty. 

Where  a  devisee  of  real  estate  is.  appointed  executor,  and  is  directed 
to  pay  legacies,  a  charge  upon  the  real  estate  will  be  created  whea 
there  is  a  failure  of  personal  estate: 

Hyers  v.  Eddy,  47  Barb.  781,— distinguished* 

Trial  by  the  court.    . 

Robert  C.  Manson  and  another,  executors,  were 
plaintiffs,  and  Eliza  W.  Manson  and  others,  de- 
fendants. The  testator,  Daniel  Manson,  by  his  last 
will  and  testament  gave  to  his  wife  his  household  fur- 
niture and  personal  effects,  and  also  the  sum  of 
$20,000,  lawful  money  of  the  United  States,  to  be  paid 
to  her  by  his  executors  within  six  months  after  his 
decease.  The  testator  declared  that  the  legacy  given 
to  his  wife  was  intended  to  be  and  was  given  to  her  in 
full  satisfaction  and  recompense  and  in  lieu  of  her 
dower  and  third  out  of  his  estate.  The  testator,  in  a 
previous  part  of  his  will,  had  directed  the  payment  of 
his  debts,  and  had  given  legacies  to  other  persons. 
The  rest  and  residue  of  his  estate  the  testator  gave  to 
his  two  sons,  Robert  C.  and  Daniel  Manson,  and  ap- 
pointed them  the  executors  of  his  will. 

The  will  bears  date,  and  was  executed  on  De- 
cember 20,  1875,  and  on  March  7,  1879,  the  testator 
died. 

At  the  date  of  his  will  the  personal  estate  of  the 
testator  amounted  in  value  to  a  few  hundred  dollars 
only,  and  at  the  time  of  his  death  did  not  exceed  $600. 
He,  however,  owned  when  he  executed  his  will  valua- 
ble real  estate,  of  which  he  died  seized. 

D.  C.  Brown^  for  plaintiffs. 

B.  F.  Dunning^  for  defendants. 
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Van  Vorst,  X — [After  stating  the  above  facts.] — 
The  principal  qaestion  presented  to  the  court  for  adja- 
dication  is  as  to  whether  or  not  the  gift  of  $20,000  made 
by  the  testator  to  his  wife  is  a  charge  upon  his  real 
estate.  The  general  rale  is,  doubtless,  as  is  urged  by 
the  learned  counsel  for  the  plaintiffs,  that  the  personal 
estate  of  the  testator  is  the  primary  fund  for  the  pay- 
ment of  legacies,  and  that  the  real  estate  is  relieved 
from  contributing  towards  the  payment  of  legacies, 
nnless  the  will  discloses  a  clear  intention  to  charge  it 
Cfttylor  V.  Dodd,  B8  N.  T.  836 ;  Beavan  v.  Cooper,  72 
Id.  317).» 

As  the  testator  has  not  directly,  in  words,  made 
tbe  gift  to  his  wife  a  charge  upon  his  real  estate,  we 
^  to  gather  from  the  will  his  intentions  in  this  re- 
gard. 

It  is  the  duty  of  the  court  to  give  effect  to  the  testa- 

^^^  intention,  as  the  will  discloses  it,  read  in  the  light 

^*  the  circumstances  which  surrounded  him  at  the 

5^e  of  its  execution  (Du  Bois  v.  Ray,  85  N.  Y.  162, 

In  ascertaining  the  intention  of  the  testator,  when 
^  bas  not  charged  the  lands  explicitly  with  the 
^ynxent  of  debts  or  legacies,  we  must  be  governed  not 
^y  by  the  expression  of  the  will,  but  the  situation  of 
^  l:>roperty  disposed  of  and  the  persons  taking  it 
jj^^  Winkle  v.  Van  Houten,  2  Green  Ch.  186  /  2  Jar- 
^^^   on  Wills,  742,  rule  10). 

X  "'^t  is  only  reasonable  to  believe  that  the  testator  in- 
j  ^^  that  his  wife,  who  had  a  moral  claim  upon  him 
Maintenance  out  of  his  property,  after  she  should 
^tue  his  widow,  should  receive  this  gift,  made,  as  it 
in  lieu  of  dower. 
gj^  ^t  could  not  have  been  his  intention  that  this  gift 
^'^Id  be  paid  out  of  his  personal  estate,  for  it  was 

vexBing  7  ffun^  117.  t  Reversing  7  Boiw.  344. 
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grossly  inadequate,  and  his  substance  was  real  prop- 
erty. The  testator  was  out  of  business,  and  lived  upon 
the  rents  of  his  real  estate,  to  the  care  of  which  his 
attention  was  chiefly  directed.  The  gift  must  have 
been  supposed  by  the  testator  to  be  of  more  value  than 
the  dower  rights  of  his  wife,  or  it  would  not  have  been 
given  with  any  expectation  that  it  would  be  received  in 
lieu  thereof.  The  gift  was  meant  to  be  substantiaL 
From  these  facts  an  intention  may  be  reasonably 
inferred  that  the  testator  designed  that  the  real  estate 
should  be  charged  Mdth  this  gift  Where  the  person- 
alty is  grossly  insufficient  to  pay  the  debts  and  lega- 
cies, very  slight  indications  in  the  will  will  be  laid  hold 
of  by  the  court  to  raise  an  implication  that  the  execu- 
tor is  to  pay  the  legacies  out  of  the  rea}  estate  (2  Perry 
on  TrtistSj  §  670,  and  cases  cited). 

The  circumstances  which  give  rise  to  this  presump- 
tion are  those  above  indicated ;  the  testator's  widow  is 
the  legatee,  and  the  gift  is  in  lieu  of  dower.  The  per- 
sonal estate  is  wholly  inadequate,  and  the  ^xecutorsi 
the  testator's  sons,  to  whom  the  residue  of  his  estate  is 
given,  are,  in  words,  directed  within  a  given  time  to 
pay  the  legacy. 

This  last  fact  has  been  held  sufficient  in  itself  to 
charge  the  lands  vdth  the  legacy  when  there  is  a  failure 
ot  personal  estate  (Harris  v.  Ply,  IPaige^  421, 425  ;  Rey- 
nolds V.  Reynolds,  16  N.  T.  267).  There  are  numerous 
English  cases  which  hold  that  when  the  devisee  of  real 
estate  is  appointed  executor,  and  is  directed  to  pay 
legacies,  a  charge  upon  the  real  estate  will  be  created. 
It  is  not  necessary  to  refer  in  detail  to  these  cases. 
Many  of  them  are  cited  in  the  two  cases  in  this  State, 
last  mentioned.  There  are  also  several  authorities, 
English  and  American,  in  which  the  general  subject 
now  under  consideration  has  been  discussed.  But 
each  case  has  its  own  peculiar  facts. 

In  Rathbone  t).  Dyckman  (3  Paige^  O,  86)  the  ohan- 
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oellor  referred  to  the  sententious  statement  of  Sir  Wil- 
UAX  Jones,  uttered  more  than  two  hundred  years 
before,  *'  that  a  case  upon  a  mil  had  no  brother,"  and 
therefore  that  authorities  in  ix>int  in  such  cases  could 
not  be  expected. 

Each  case  which  involves  judicial  construction,  pre* 
senting  its  i)eculiar  facts,  must  be  controlled  by  the 
general  statement  that  the  testator's  intention,  clearly 
expressed,  or  necessarily  implied,  must  be  carried  out. 
Lnpton  V.  Lupton  (2  Johns.  Ch.  614)  recognizes  that 
principle,  although,  under  the  facts  of  that  case,  the 
legacy  was  held  not  to  be  a  charge. 

That  case — a  leading  authority— involved  princi- 
pally the  construction  and  effect  of  the  residuary 
clause  of  the  will.  I  do  not  regard  it  as  adverse  to  the 
result  reached  in  the  case  now  under  consideration. 
'  The  following  authorities  justify  the  holding  of  the 
testator's  real  estate,  under  the  facts  and  circumstances 
of  this  case,  as  charged  with  the  payment  of  the  legacy 
in  question :  Shulters  v.  Johnson,  38  Barb.  80 ;  Roman  • 
Catholic  Church  v.  Wachter,  42  Id.  43;  Goddard  v. 
Pomeroy,  36  Id.  646,  cited  with  approval  by  Folgeb, 
J.,  in  Bevan  v.  Cooper,  72  N.  T.  317  ;*  Bagan  v.  Allen, 
7  ffun,  537 ;  Hoyt  v.  Hoyt,  17  Id.  192 ;  Weld  v.  Strong, 
Siffaw.  Pr.  133;  and  the  recent  case  In  re  Bellis's 
Trusts^  6  Ch.  Div.  604 ;  S.  C.,  22  JEng.  R.  264,  is  in 
accord  with  previous  English  decisions,  and  supports 
the  construction  given  here. 

It  is  supposed  that  Myers  v.  Eddy  (47  Barb.  263) 
is  the  other  way.  The  conclusion  reached  in  that  case 
was  in  the  end  based  upon  ^'the  extrinsic  circum- 
stances "  which  led  to  a  modification  of  the  previous 
Judgment. 

Mr.  Moak,  in  his  note  to  Pearson  9.  Holliwell  (10 
Bng.  jS..781,  734),  points  out  the  distinguishing  features 

^Revening  7  Hwi^  117. 
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of  Myers  v.  Eddy,  and  says  ^^  this  case  was  rightly 
decided  on  the  grounds  stated  by  Pottsb,  J.,  in  the 
latter  part  of  his  opinion,  the  sarronnding  circnm- 
stances  clearly  indicating  the  testator's  intention  not 
to  charge  bis  real  estate." 

There  must  be  judgment  in  this  case  declaring  the 
legacy  in  question  chargeable  upon  and  payable  out  of 
the  real  estate  of  the  testator. 


PEOPLE  V.    DENISON. 

If,    T.  Supreme  Courts   Third  DepaftmerU^   Third 
District ;  fecial  Term^  May^  1880. 

AgaiUy  Qeneral  Term,  September,  1880. 

Stati  ab  a  DEFBin>AnT. — JuBiBDiCTiON. — Statb  Board  ov  Aitdit. — 

BbT-OFF. — JVDGMENT. — StIPULATIOST  OH  AfFBAL. 

— COUKTBB-CLAIH. 

The  act  (Z.  1876,  p.  477,  c.  444),  establishing  a  State  board  of  aadit^* 

*  The  rules  of  the  State  board  of  aadit,  in  accordance  with  which 
SQch  ckims  are  to  be  presented  and  prosecuted^  are  as  follows: 

1.  The  State  board  of  audit  shall  convene  for  examination  of  claims 
on  the  second  Wednesday  of  every  month,  at  the  office  of  the  secre- 
tary of  State,  at  ten  o*clock  in  the  forenoon. 

2.  Claimants  are  j^equired  to  furnish  each  member  of  the  board, 
the  clerk  of  the  board,  and  the  attorney-general,  with  statements, 
verified  under  oath,  setting  forth  in  detail  the  particulars  and  merits 
of  their  respective  claims,  the  nature  of  the  proofs  upon  which  they 
rely,  and  the  names  and  addresses  of  the  witnesses  they  propose  to 
examine,  at  least  ten  days  before  the  meeting  of  the  board  at  which 
it  is  proposed  to  move  such  claims. 

8.  These  statements  shall  be  addressed  to  the  *<  Secretary  of  State, 
Albany,"  and  marked  on  the  envelope,  *^  For  the  Board  of  Andit** 

4.  Every  sucfi  statement  shall  contain  a  declaralaon'  that  the  claim 
in  question  has  never  before  been  presented  to  any  branch  or  officer 
of  the  government,  or  if  it  has  been,  sliall  state  when,  to  what  officer 
or  branch  of  the  government^  and  with  what  result 

6.  The  secretary  of  State  is  requested  to  allow  one  of  the  clerks  in 


ABBOTTS   imW  CASES.  IM 

*  .     ■■    ■    ■^  ■■  I  ■■■■■»■        — — — 

Feopla  «.  Denison. 

precludes  other  judicial  tribunal!  of  the  State  from  adjudicating  on 
iny  private  claims  and  accounts  against  the  State  (except  such  as 
in  determinable  by  the  Canal  Appraisers),  whether  presented  as 
ciiues  of  action,  or  merely  by  way  of  counter-claim  or  set-off. 
bdepe&dent  of  statutory  authority,  the  courts  of  the  State  have  not 
juudictioQ  to  render  an  affirmative  judgment  against  the  State, 
eTea  by  way  of  set-off  in  a  suit  instituted  by  the  State.* 

bis  oflSce,  to  be  designated  by  him,  to  act  as  clerk  of  the  board  of 
udit,  whose  duty  it  shall  be  to  classify,  file,  .and  carefully  guard  all 
pipers  or  documents  delivered  to  the  board,  to  keep  a  record  of  its 
deliberations,  to  attest  its  process,  orders,  or  decisions,  and  to  keep 
IB  iocoQnt  of  the  expenses  that  may  be  made  or  incurred  by  the 
Ixnrd,  asd  preserve  adequate  vouchers  for  the  same. 

6.  It  shall  be  the  further  duty  of  the  clerk  to  prepare  a  calendar  of 
diiiBs,  arranged  chronologrically  in  the  order  that  the  statements  are 
KceiTed,  the  names  of  attorneys,  if  any,  by  whom  they  appear,  the 
day  on  which  the  statement  was  filed,  and  a  brief  general  designation 
of  the  nature  of  the  claim. 

7.  After  a  claim  has  been  placed  upon  the  calendar,  if  it  is  not 

moved  for  trial  by  the  claimant  at  the  next  monthly  meeting  of  the 

board,  when  called  in  its  order,  the  claimant  may  move  the  same  for 

trial  when  called  In  its  order  at  a  subsequent  monthly  meeting,  by 

■erring  upon  the  attorney-general  a  notice  of  his  intention  so  to  move 

the  claim,  stating  therein  the  date  of  the  meeting  at  which  he  will 

■M?e  the  same  for  trial ;  such  notice,  if  served  by  mail,  must  be  served 

at  least  ten  days,  and  if  personally  served,  at  least  eight  days,  before 

nch  meeting  of  the  board. 

8.  When  the  claimant  appears  by  attorney,  the  name  of  the  attor- 
nay,  with  his  post-office  address,  must  be  indorsed  upon  the  statement 
of  claim  furnished  to  the  members  of  the  board  and  the  attorney* 
generaL 

The  reader  will  find  the  body  of  decisions  by  the  United  States 
oooii  of  claims^  and  by  the  supreme  court  of  the  United  States,  in 
reference  to  the  powers  and  jurisdiction  of  the  court  of  claims,  a  guide 
on  many  points  affecting  proceedings  before  the  State  board  of  audit 
8eeilt(.  NaU  IHg,  tit.  Court  of  Claims;  see  also  State  e.  Doroo,  5 
JVis.  390. 

^  In  addition  to  authorities  cited  in  the  opinion,  see  Coster  e. 
City  of  Albany,  43  N.  7.  899;  Branch  e.  Macoc;  &c.  R.  R.  Co.,  8 
Foodi,  885;  Mets  e.  Soule,  40  Iowa,  288;  State  e.  Hill,  64  Ala.  87; 
People  e.  Tahnadge,  8  Ca2.  268;  Treasurers  e.  Cleary,  8  Rich.  {8.  0.) 

Vol.  Vm.— 9 
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The  proYisioii  ot  2  E.  8.  558,  S  13  (same  stat  8  12.  i9.  6  ed.  860, 
§  18),  that  suits  brought  by  an  authorized  officer  in  the  name  of  the 
State  shall  be  subject  to  all  the  provisions  of  law  respecting  similar 
suits  or  proceedings  in  the  name  of  a  citizen,  unless  otherwise  pro- 
Tided  by  the  statute;  and  that  '*in  all  such  suits  and  proceedings 
the  people  of  the  6tate  shall  be  liable  to  be  nonsuited,  and  to  have 
judgments  of  non  pros,  or  of  discontinuance  entered  against  tbem 
in  the  same  cases,  in  like  manner  and  with  the  same  effect  as  in 
suits  brought  by  citizens,  except  that  no  execution  shall  issae 
thereon" — does  not  render  the  State  liable  to  judgment  for  aa 
affirmative  cause  of  action  or  counter-claim,  but  for  costs  only. 

The  affirmance  in  the  court  of  appeals  of  an  order  granting  a  new 
trial  (where  the  appellant  has  stipulated  for  judgment  absolute 
against  him  in  case  of  affirmance),  and  the  direction  for  judgment 
absolute  upon  the  right  of  the  appellant,  without  more,  do  not  au- 
thorize the  county  clerk  to  enter  an  affirmative  judgment  against 
the  appellant  on  a.  counter-claim  which  has  not  been  the  subject  of 
adjudication  below. 

The  State  sued  contractors  to  recover  back  moneys  alleged  to  have 
been  paid  under  fraud,  and  defendants  denied  the  fraud  and  set  up 
a  counter-claim  for  a  balance  due.  The  referees  found  no  fraud,  but 
found  that  the  State  was  entitled  to  recover  back  money  paid  for 
work  not  legally  authorized,  and  gave  judgment  for  a  recovery 
back  by  the  State.  On  appeal  the  general  term  reversed  the  judg- 
ment, and  ordered  a  new  trial,  on  the  grounds  that  frauTl,  befog 
alleged,  must  be  proved,  and  that  voluntary  payments  made  pre- 
cluded recovery  back  without  allowing  for  work  and  materials  of 
which  the  State  had  had  the  benefit.  The  attorney-general  appealed 
to  the  court  of  appeals,  with  the  usual  stipulation  that  if  the  order 
appealed  from  should  be  affirmed,  judgment  absolute  might  be  en- 
tered against  the  people.    Held,  that  thii,  with  a  mere  affirmance,  did 

872;  Hosner  v,  De  Young,  1  Tex.  764;  Pattison  v.  Shaw,  6  Ind. 
877;  Higginbotham  «.  Commonwealth,  25  Chatt.  (Fa.)  827;  Owen 
«.  State,  7  Nebr,  108.  Compare  Sinking  Fund  Comr.  v.  Northern 
Bank  of  Ey.,  1  Mete.  (Kp.)  174,  to  the  effect  that  the  State  claim  may 
be  cut  down  by  set-off;  and  see  Garr  v.  Bright  (1  Barb.  Ch,  157). 
Appearance  does  not  give  the  jurisdiction. 

Suit  against  a  State  may  be  authorized  by  law.  Commonwealth  «w 
Jackson,  6  Btuh.  {Ky.)  680;  compare  Clark  v.  State,  7  CoJd.  {Tentu") 
806;  and  the  law  may  be  repealed  pending  suit.  Exp.  State,  52 
281 ;  and  see  State  o.  Bank  of  Tennessee,  50  Tmn.  805. 
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Bot  authorize  judgment  in  favor  of  defendants  for  the  amoant  of  %. 
coQoter-claim  which  had  not  been  actually  adjudicated  on  below.* 

Motion  to  vacate  a  jadgment. 

This  action  was  brought  by  the  People  against 
Benry  D.   Denison,    James  J.   Belden,   A.   Caldwell 
BeJden  and  Thomas  Gfale.    The  facts  are  stated  in  the 
opinion. 

Plaintiffs  now  moved  to  vacate  a  judgment  docketed 
and  entered  in  Albany  county  against  the  plaintiffs, 
on  April  28,  1880,  in  favor  of  the  defendants,  for  the 
sum  of  $95,380.45,  the  amount  of  the  counter-claim  set 
np  in  the  answer. 

Hamitton  Ward^  attorney-general,  for  the  motion. 
Wm.  C.  HugeTj  for  defendants,  in  opposition. 

Westbrook,  J. — By  the  report  of  the  three  referees 
(James  Emott,  Charles  O.  Tappan  and  Isaac  Lawson), 
to  whom  this  cause  was  referred,  made  on  December 
28, 1877,  a  judgment  was  recovered  and  duly  entered 
in  fauor  of  the  plaintiffs,  on  January  17,  1880,  for  the 
sum  of  $387,109.64  damages,  and  $12,093.78  costs, 
making  a  total  of  recovery  for  damages  and  costs  of 
$399,203.42. 

On  January  24,  1878,  an  appeal  was  taken  from 
this  judgment  by  the  defendants  to  the  general  term 
of  this  court,  held  in  and  for  the  third  department, 
which  court,  on  November  26,  1879,  reversed  said 
jadgment  and  ordered  a  new  trial,  with  costs  to  abide 
event  (Reported  in  19  BuTij  137). 

On  January  3,  1880,  the  plaintiffs  appealed  from 
the  decision  of  the  general  term  to  the  court  of 
appeals,  stipulating  in  such  notice  of  appeal  as  fol- 
lows :  ^^  And  the  plaintiffs  hereby  stipulate  and  con- 
sent, that  if  the  said  order  hereby  appealed  from  is 
affirmed,  judgment  absolute  may  and  shall  be  rendered 

*  See  note  at  end  of  the  case. 
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against  the  plaintiffs  and  appellants."  The  notice  of 
appeal  and  stipnlation  is  signed  ^<  Hamilton  Ward, 
attorney-general,  for  the  appellants." 

The  remittitur  from  the  coart  of  appeals  is  dated 
April  6,  1880,  and  it  is  therein  declared,  after  a  recital 
of  the  appeal  to  that  court,  that  the  court  of  appeals, 
after  hearing  counsel  for  the  parties,  ^*and  after  due 
deliberation  had  thereon,  did  order  and  adjudge  that 
the  order  of  the  general  term  of  the  supreme  court 
appealed  from  in  this  action  to  this  court,  be  and  the 
aame  is  hereby  affirmed,  and  judgment  rendered  abso- 
lute for  the  defendants  on  stipulation,  with  costs." 

An  order  of  this  court,  made  on  April  6,  1880  (the 
date  of  the  caption  of  the  order,  February  6,  1880,  is 
evidently  erroneous,  aa  it  is  prior  to  that  of  the  re- 
mittitur, and  the  date  of  the  filing  is  April  6,  1880), 
after  reciting  the  previous  proceedings,  says,  *'and  the 
said  plaintiffs  having  in  their  notice  of  appeal  stipu-* 
lated  and  consented,  that  if  the  order  appealed  from 
should  be  affirmed,  that  judgment  absolute  should  be 
rendered  against  them ;  the  said  court  of  appeals  hav- 
ing, on  the  6th  day  of  April,  1880,  affirmed  the  order  of 
the  said  general  term,  and  directed  judgment  absolute 
in  favor  of  the  defendants  on  stipulation  :  Now  then, 
on  reading  and  filing  the  remittitur  from  the  said  court 
of  appeals,  and  on  motion  of  Wm.  C.  Buger,  of  counsel 
for  the  respondents,  it  is  ordered  that  the  judgment 
of  the  court  of  appeals  be,  and  the  same  is  hereby 
made  the  judgment  of  this  court." 

Under  the  orders  which  have  been  given,  the  olerk  of 
Albany  county  entered  a  judgment  on  April  S8,  1880, 
against  the  plaintiffs  and  in  favor  of  the  defendants, 
''for  the  sum  of  ninety-five  thonsand  three  hundred 
and  eighty-two  dollars  and  forty-five  cents,  the  amount 
^f  their  counter-claim,  and  six  thoasand  five  hundred 
and  seven  dollars  and  fourteen  cents,  as  and  for  their 
costs  in  this  action,  amounting  in  the  aggregate  to  one 
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hundred  and  one  thonsand  eight  hundred  and  ninety- 
nine  dollars  and  fifty-nine  cents/' 

The  jndgment  for  the  counter-claim  the  attorney- 
general  now  movee  to  vacate,  ae  being  unauthorized  by 
any  order  of  the  court,  and  as  otherwise  illegal  and 
improper.  So  much  of  the  notice  of  motion  as  ob- 
jected to  certain  items  of  costs  allowed  by  the  clerk 
was  abandoned,  and  the  only  question  now  in  issue  is 
the  legality  of  the  judgment  for  the  counter-claim. 
For  the  purpose  of  presenting  one  point,  which  the 
notion  involves,  more  sharply,  the  exact  words  of  the 
Atipnlation  given  in  behalf  of  the  plaintiffs  on  their 
appeal  to  the  court  of  appeals,  with  that  of  the  remitti- 
tur, and  also  that  of  the  order  of  the  special  term  of 
this  court,  making  the  jndgment  of  the  former  that  of 
the  latter,  have  been  detailed.  From  that  statement  it 
distinctly  appears,  that  neither  the  court  of  appeals 
nor  the  supreme  court  has  expressly  ordered  judgment 
for  the  counter-claim,  and  the  authority  of  the  clerk 
of  Albany  county  to  enter  it  must  depend  upon  statu- 
tory enactments.  To  the  consideration  of  the  legality 
of  that  judgment,  the  discussion  will  be  at  once 
directed,  without  any  embarrassment  founded  ui)on 
any  order  or  decision  directly  allowing  it. 

The  first  and  perhaps  the  principal  objection  to  the 
Validity  of  the  judgment  is,  that  it  is  against  a  sov- 
ereign State,  which  has  never  authorized  the  bringing 
of  snits  against  itself  in  its  own  courts  for  the  recovery 
of  any  debt  or  obligation  supposed  to  be  owing  by  it, 
bat  which,  on  the  contrary,  only  four  years  ago  (by  chap- 
ter 444  of  the  Laws  of  1876),  created  ^'  A  State  Board 
of  Audit,"  to  whom  both  the  "duty''  and  "power'' 
were  confided  "  to  hear  all  private  claims  and  accounts 
against  the  State  (except  such  as  are  now  heard  by  the 
canal  appraisers  according  to  law),  to  administer  oaths 
and  take  testimony  in  relation  thereto,  to  determine  on 
the  Justice  and  amounts  thereof,  and  to  allow  such 
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fiums  as  it  shall  consider  should  equitably  be  paid  by 
the  State  to  the  claimants."    A  consideration  of  the 
language  of  the  act  to  which  reference  has  just  been 
made,  impresses  us  with  its  sweeping  effect.    There  is 
no  exception,  no  limitation  whatever.    It  is  expressly 
made,  as  already  said,  the  ^'duty  "  of  the  tribunal  by 
that  act  created,  and  the  ^^  power  "  to  do  so  is  also  con- 
ferred, to  hear  ^'  all  private  claims  and  accounts  against 
the  State"  (except  as  therein  excepted,  and  the  claim 
of  defendants  is  clearly  not  within  the  exception),  and 
after  hearing  evidence  in  any  case,  '^to  determine  on 
the  justice  and  amount  thereof."    The  legislative  in- 
tent could  not,  it  seems  to  me,  be  made  more  manifest ; 
for  that  statute  is  a  clear  and  distinct  enactment  in  the 
form  of  a  law,  that  the  State  is  unwilling  to  submit  its 
sovereignty  to  the  jurisdiction  of  courts  for  the  en- 
forcement of  claims  against  it,  and  that  if  any  language 
has  been  used  in  any  previous  law  which  is  capable  of 
that  construction,  it  must  now  at  least  be  deemed  to  be 
modified  in  conformity  with  this  recent  declaration  of 
its  will.    It  matters  not  whether  a  suit  is  brought 
against  the  State  to  recover  a  supposed  debt,  or  whether 
it  is  set  up  in  an  action  brought  by  the  State  by  way  of 
set-off  or  counter-claim,  that  supposed  debt  is  certainly 
within  the  broad  words  of  the  act,  '*  all  private  claims 
and  accounts  against  the  State,"  and  must  therefore  be 
submitted  to  the  special  tribunal  created  by  it. 

Apart,  however,  from  the  objection  founded  upon 
this  statute,  which  makes  the  presentation  of  ''all  pri- 
vate claims  and  accounts  against  the  State"  to  the 
board  of  audit  a  necessity,  there  is  still  another,  and 
that  is,  that  there  can  be  found  no  warrant  for  the  re- 
covery of  any  such  demands  in  this  court,  either  by 
action  against  the  State,  or  by  interposing  the  same  as 
a  set-off  in  one  brought  by  the  State.  In  either,  as  the 
aid  of  the  courts  is  invoked  to  enforce,  as  there  was  in 
this  case,  an  affirmative  claim  against  the  sovereign 
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Statutes,  as  recognized  by  the  common  law,  the  govern^ 
ment  would  not  be  embraced  by  those  statutes,  prescribe 
ing  remedies  for  the  citizens,  in  matters  affecting  the 
interest  of  the  State,  unless  named  in  the  statute  to  be 
bound ;  and  it  has  been  expressly  held  in  England  that 
the  statute  of  set-off  does  not  apply  to  the  government, 
although  that  statute  is  couched  in  as  general  language 
as  our  own  (See  Broom^s  Legal  Maximsy^ 

In  State  z.  Baltimore  &  Ohio  R.  K.  Oo.  (34  Md* 
844),  an  action  for  money  had  and  received,  the  defend* 
ant  in  its  second  plea  pleaded  a  set-off  and  a  claim 
against  the  State.  To  this  plea  there  was  a  demurrer^ 
and  the  court  (page  S74)  said :  ^*  Upon  the  questions 
raised  by  the  demurrer  to  the  second  plea,  we  concur 
in  the  ruling  of  the  superior  court*  In  actions  insti- 
tuted by  the  State,  it  is  well  settled  that  no  right  of 
set-off  exists,  unless  in  cases  where  such  defense  is 
expressly  allowed  by  stattite,  for  the  reason  that  the 
State  being  sovereign,  is  not  liable  to  be  sued  by  aa 
individual  or  corporation." 

It  can  scarcely  be  necessary  to  multiply  authorities 
in  support  of  a  principle  which,  apart  from  any  decis- 
ions, would  seem  to  be  elementary.  Commonwealth  v, 
Rodes  (6  T.  B.  Monr.  318),  Chevallier  v.  State  (10 
Tex.  363),  and  Raymond  t.  State  (64  Miss.  602 ;  also 
reported  in  28  Am.  B.  882),  are  equally  in  point ;  and 
even  though  a  set-off  against  the  sovereignty  is  allowed 
by  statute  to  be  pleaded,  the  supreme  court  of  the 
United  States  has  expressly  decided  (United  States  t« 
Eckford,  6  WaU.  484),  that  ^'no  judgment  for  any 
ascertained  excess  can  be  rendered  against  the  govern* 
ment,  although  it  may  be  judicially  ascertained  that, 
on  striking  a  balance  of  just  demands,  the  government 
is  indebted  to  the  defendant  in  such  amount." 

It  will  be  assumed  then  as  well-settled  law,  that 
unless  the  State  has  authorized  a  set-off  of  an  inde* 
pendent  claim  against  itself  in  an  action  which  it  has 
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bronght,  and  has  farther  authorized  an  affirmative 
jadgment  therefor,*  that  the  judgment  in  tbid  action 
cannot  be  npheld.  So  clear  and  well  understood  is 
this  rule  of  law,  that  it  was  not  disputed  by  the  learned 
connsel  of  the  defendants,  who  insisted  that  the  set-off 
and  judgment  were  authorize  by  3  Revised  Statutes  (6 
^.  860,  §  18).    This  position  will  now  be  considered. 

The  statute  relied  Upon  is  as  follows :  ^*  Every  suit 
or  proceeding  in  a  civil  qase  instituted  in  the  name  of 
the  people  of  this  State,  by  any  public  officer  duly 
anthori:^  for  that  purpose,  shall  be  subject  to  all  thd 
provisions*  of  law  respecting  similar  suits  or  proceed-* 
ings,  when  instituted  by  or  in  the  name  of  any  citizen, 
Except  when  provision  is  or  shall  be  otherwise  expressly 
made  by  statute ;  and  in  all  such  suits  and  proceedings 
the  people  of  this  State  shall  be  liable  to  be  nonsuited, 
and  to  have  judgments  of  n(m  pros,  or  of  discontinue 
ftace  entered  against  them,  in  the  same  cases,  in  lik6 
ttiatiner  and  with  the  same  effect  as  in  suits  brought  by 
citizens,  except  that  no  execution  shall  issue  therein." 

It  will  be  observed  that  this  provision  of  the  Re- 
vised Statutes  defines  the  course  of  procedure  in  suits 
or  proceedings  by  the  State,  and  also  declares  the  lia^ 
bility  which  the  State  incurs  by  their  initiation.  Th6 
statute  does  not  say  that  the  people  incur  the  same 
liability  that  a  citizen  does  when  it  becomes  a  party 
plaintiff,  but  the  ^^suit  or  proceeding  .  •  .  shall 
be  subject  to  all  the  provisions  of  law  respecting  simi- 
lar snits  or  proceedings,  when  instituted  by  or  in  the 
name  of  any  citizen  ;'^  and  then  having  imposed  upon 
the  *' suit  or  proceedings*'  **the  provisions  of  lawre^ 
specting  similar  snits  or  proceedings  "  which  are  insti^ 
tnted  by  the  citizen,  it  plainly  states  and  defines  the 
judgments  which  can  be  rendered  against  the  State, 

*  That  this  may  be  done  see  Commonwealth  e.  Jackaon,  5  Biuh 
{Ey.)  esO. 
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among  which  is  not  the  right  to  enter  one  for  an  inde- 
pendent and  affirmative  alleged  canse  of  action  against 
it,  but  for  costs  only.  Without  this  or  a  similar  pro- 
vision of  law,  no  judgment  whatever  could  be  rendered 
against  the  State,  and  the  authority  conferred  cannot 
be  extended.  If  the  argument  of  defendant's  counsel 
is  sound,  that  the  first  provision  of  the  section  w^ch 
has  been  quoted  was  designed  to  subject  the  State  to 
any  liability  which  any  suitor  in  its  courts  as  plaintiff 
incurs,  it  was  easy  so  to  say  in  plain  words,  and  to  end 
the  section  and  sentence  with  that  enunciation.  In-* 
stead,  however,  of  doing  so  in  the  same  sentence,  upon 
the  language  of  which,  in  its  commencement,  the  coun- 
sel bases  his  argument,  are  added  the  words  which 
limit  the  power  to  enter  judgment  in  the  action  or  pro- 
ceeding which  the  people  initiate.  To  the  extent  of 
the  authority  granted,  the  courts  can  exercise  jurisdic- 
tion, but  beyond  that  they  cannot  go,  for  they  are  then 
interfering  with  sovereign  rights,  over  which  they  have 
no  control. 

In  People  v.  Brandreth  (36  If. .  T.  191 ;  also  re- 
ported in  3  Abb.  Pr.  N.  S.  224),  at  circuit  and  general 
term  of  this  court,  it  was  held,  ^^  that  in  an  action  by 
the  State  to  recover  money,  no  counter-claim  or  set-off 
could  be  allowed."  The  court  of  appeals,  however, 
refused  to  pass  upon  that  question,  and  affirmed  the 
prior  decisions  upon  other  grounds.  The  opinion  of 
Judge  Hunt,  though  entitled  to  great  respect,  is  a 
dissenting  one,  and  even  he  does  not  undertake  to 
decide  that  a  recovery  can  be  had  against  the  State  for 
any  sum  which  it  may  be  indebted  in  excess  of  its  own 
demand. 

The  result  of  our  examination  is  clear,  that  even 
prior  to  the  act  of  1876,  which  established  a  Stat« 
board  of  audit,  there  was  no  authority  either  by  a  suit 
against  the  State,  or  in  one  instituted  by  it,  to  enforce 
a  claim  against  iL    The  argument,  however,  founded 
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upon  the  statate  of  1876,  should  not  be   forgotten. 
Even  though  the  provision  of  the  Revised  StatnteSi 
npon  which  comment  has  been  made,  could  be  so 
strained  as  to  allow  a  demand  against  the  State  to  be 
enforced  as  a  counter-claim,  yet  it  was  capable  of  alter- 
ation and  repeal,  and  the  similarity  of  proceedings  in 
saits  and  proceedings  brought  by  the  people  of  the 
State,  to  that  in  those  brought  by  any  citizen,  was 
with  the  expressed  exception,  '/when  provision  is  or 
shall  be  otherwise  expressly  made  by  statute."     That 
provision  now  exists,  and,  as  has  been  shown  in  the 
beginning  of  this  opinion,  chapter  444  of  the  Laws  of 
1876,  which  creates  "a  State  Board  of  Audit"  for  the 
purpose  of  hearing  and  determining  ''  all  private  claims 
and  accounts  against  the  State,"    must   necessarily 
lemit  to  that  tribunal  the  counter-claim  of  the  defend- 
ants in  this  action. 

We  are  now  brought  to  the  consideration  of  another 
qaestion,  and  that  is,  if  this  action    ad  been  between 
private   individuals,    could    the    judgment    for   the 
counter-claim  be  upheld  i    This  discussion  will  be  pre- 
mised by  a  statement  of  the  case,  and  its  situation 
when  it  went  to  and  passed  from  the  court  of  appeals. 
The  State,  on  September  9,  1879,  entered  into  a 
contract  with  Henry  D.  Denison,  to  do  certain  work 
upon  the  Erie  canal,  and  to  furnish  the  materials 
therefor,  in  which  the  other  defendants  were  the  part- 
ners of  Denison.    The  complaint  averred  that  under 
that  contract  the  defendant  should  have  received  only 
$74,183.40 ;  that  no  legal  or  valid  change  or  alteration 
of  that  contract  was  ever  made.    That  at  various  times 
between  November  23,   1869,  and  June  1,   1876,  by 
false  pretenses  and  false  certificates  from  resident  and 
assistant  engineers,  the  defendants   obtained  several 
iinndred  thousand  dollars  from  the  State  in  excess  of 
^but  they  were  legally  entitled  to  receive  under  their 
contact    The  complaint   also  contained  a   distinct 
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averment  that  the  ''  false  certificates  and  voachera  pre- 
sented by  the  defendants,  which  were  procared  by  them 
from  the  assistant  engineers  and  resident  engineers, 
officers  of  the  State  «...  were  procared  and  ob- 
tained by  the  exercise  of  con^ipt  influences  upon  the  said 
officers,  and  among  other  influences  by  inducing  the 
6aid  officers  to  believe  that,  through  the  great  political 
power  and  influence  of  the  defendants  and  their  friende, 
the  said  engineers  would  be  dismissed  if  they  refused  to 
eign  such  certificates  and  vouchers,"  and  it  concluded 
with  a  demand  for  Judgment  against  the  defendants, 
^'  for  the  sum  of  $419,671,  with  interest  thereon  from  the 
first  day  of  January,  1870,  besides  costs  of  the  action." 

The  answeiB  deny  all  fraud,  corruption  and  coll  a- 
sion  of  every  kind.  They  admit  the  making  of  the 
original  contract  set  out  in  the  complaint,-  but  aver  the 
legal  performance  of  work  and  f urnLshing  of  materials 
for  and  to  the  State  to  the  amount  of  $494,684.05,  in 
actual  value,  which  have  been  duly  accepted  by  it* 
The  payments  on  account  thereof  are  detailed,  and  all 
are  averred  to  be  under  legislative  appropriations  made 
for  that  purpose.  Such  payments,  however,  the  an- 
swers claim,  do  not  liquidate  the  demands  of  defend- 
ants in  full,  but,  on  the  contrary,  $73,674.06  is  charged 
to  be  Justly  due  and  owing  by  the  State  to  the  defend** 
ants  on  account  of  the  work  done  and  materials  fur- 
nished by  them,  for  which  sum,  ^^  with  interest  thereon 
from  the  first  day  of  June,  1875,  with,  costs  of  this  ac- 
tion," Judgment  is  demanded. 

To  the  answer  of  the  defendants  there  was  a  reply- 
by  the  plaintiffs,  which  distinctly  put  in  issue  the 
right  of  the  defendants  to  recover  the  moneys  set  up 
by  way  of  counter*claim,  and  also  the  facts  upon  which 
such  right  of  set-off  was  averred  to  exist. 

The  report  of  the  referees,  to  whom  the  action  was 
referred  to  hear  and  decide,  did  not  find  any  fraud,  nor 
that  the  State  had  paid  one  dollar  for  work  or  materia 
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^B  in  excess  of  their  actaal  value,  but  that  the  altera- 
tions in  the  original  contract,  requiring  more  work  and 
iDaterials,  were  contrary  to  law,  and  that  the  payments 
made  on  account  of  such  increased  work  and  materials, 
amonntingto  $332,920,  could  be  recovered  by  the  State, 
and  that  the  plaintiffs  were  entitled  to  a  judgment  for 
that  snm  against  the  defendants,  with  interest  from 
August  80,  1876,  besides  the  costs  of  the  action.    The 
report  farther  found  the  sum  of  $387,109.04  to  be  due 
to  the  plaintiffs  on  the  day  of  the  date  thereof,  which 
was  December  28,  1877. 

The  judgment  entered  upon  this  report  was,  as  has 
already  been  stated,  reversed  by  this  court  at  general 
term,  and  a  new  trial  was  ordered,  upon  two  grounds : 
First,  that  the  complaint  being  for  fraud,  the  plaintiffs 
oould  not  maintain  their  action  without  establishing  it ; 
and,  second,  that  the  voluntary  payment  of  the  money 
by  the  Stat«  precluded  its  recovery,  without  allowing 
at  least  the  value  of  the  work  done  and  materials  fur- 
nished, of  which  the  State  had  the  benefit.    It  then, 
became  a  grave  question  for  the  attorney-general  to 
decide,  whether  he  would  take  a  new  trial  and  endeav- 
or to  establish  upon  it  what  the  State,  according  to  the 
report  of  the  referees,  had  failed  to  prove  upon  the 
flrat,  or  whether  he  would  seek  to  maintain  the  judg- 
Bient  on   the   ground  upon   which  three  referees — 
learned   and   able   lawyers — had  placed  it.      Either 
^nrse  was  perilous.    If  he  had  taken  a  new  trial  and 
^'ed  to  prove  fraud,  as  his  predecessors  had  failed,  he 
would  have  been  subject  to  the  imputation  of  having 
needlessly  subjected  the  State  to  the  expense  of  a  sec- 
^^^    trial,   the  necessary  failure  of  which  had  been 
^^i^ahadowed  by  the  result  of  the  first  trial.    If  he 
^^^  directly  to  the  court  of  appeals  and  gave  the  stip- 
wati^jj  required  by  the  Code  (section  191),  and  was 
f  ^^^  also  unsuccessful,  he  was  liable  to  be  censured 
^  t^lirowing  away  the  chance  of  success  by  establish: 
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ing  fraud  on  the  second  trial.  By  appealing,  as  he 
did,  directly  to  the  court  of  appeals,  he  sought  in  the 
least  expensive  manner  to  maintain  the  judgment 
upon  the  only  ground  on  which  three  able  and  disin- 
terested professional  men  thought  a  recovery  could  be 
had,  and  thus  avoided  the  large  expenditure  of  retry- 
ing an  issue,  in  which  they  had  discovered  no  merit. 

In  the  court  of  appeals  all  the  judges  except  Eabl, 
J.,  concurred  in  the  opinion  of  Judge  Folger,  "That 
the  cause  of  action  stated  in  the  complaint  was  one  in 
fraud  alone,  and  that  the  referees  did  not  find  that 
there  was  fraud  in  the  transaction."      Two  of  the 
judges  (Miller  and  Earl)  further  concurred  with 
Judge  Folger  in  his  opinion  that  some  of  the  x>&y- 
ments  to  the  defendants  by  the  canal  commissioners 
and  auditor  were  without  authority  of  law,  but  that 
the  referees  erred  in  holding  that  the  State  could 
recover  all  the  money  thus  paid  without  any  allowance 
for  the  value  of  the  work  done,  but  that  there  was  not 
a  ratification  by  the  legislature  of  the  unauthorized 
payments.    A  majority  of  the  court  (Church,  Ch.  J., 
Rapallo,  Andrews  and  Danforth,  JJ.),   however, 
held  that  there  was  a  ratification  by  the  legislature  by 
their  acts  of  the  action  of  the  canal  commissioners  and 
the  auditor  of  the  canal  department  in  making  pay- 
ment to  the  defendants.    Perhaps,  in  view  of  the  con- 
clusion reached  by  the  court,  it  ought  further  to  be 
said  that  in  no  event  could  a  recovery  have  been  had 
by  the  State  for  the  moneys  voluntarily  paid.    If  the 
legislature  has  ratified  payments  made  by  officers  of 
the  State,  no  rule  of  law  known  to  us  would  sustain 
an  action  to  compel  their  payment  back  (People  v. 
Stephens,  71  JST.  T.  627). 

From  the  foregoing  statement,  it  appears  that  the 
grounds  upon  which  a  reversal  was  placed  by  a 
majority  of  the  court  were :  1st,  That  the  complaint 
was  in  fraud,  and  the  referees  had  failed  to  find  that 
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any  was  established ;  and,  2d,  That  legislative  enact* 
Bients  had  ratified  and  confirmed  the  payments  made 
to  the  defendants.  It  is  clear,  then,  that  the  right  of 
the  defendants  to  a  judgment  against  the  State,  for 
their  counter-claim,  rests  npon  no  decision  of  any  court, 
but  only  upon  the  stipulation  given  with  the  notice  of 
appeal,  and  npon  the  order  of  the  court  of  appeals 
affirming  that  of  the  general  term,  and  directing 
^'judgment  absolute  for  the  defendants  on  stipula- 
tion." It  is  true  that  the  referees  have  found,  and  so 
the  pleadings,  perhaps,  admit,  that  on  each  payment 
made  to  the  defendants  on  account  of  their  work  and 
material,  fifteen  x^r  cent,  was  retained  from  the 
amount  certified  to  be  due  at  the  time  of  the  payment, 
and  that  the  aggregate  of  the  sums  so  retained,  with 
the  interest  added,  is  the  amount  of  the  judgment 
recorded.  But  while  this  is  true,  it  has  not  been  de- 
cided by  any  tribunal  whatsoever,  that  this  money  can 
be  recovered.  The  power  of  the  State  officers  to  order 
the  work  and  materials  in  excess  of  the  original  con- 
tract was  denied  by  the  referees,  neither  was  it 
affirmed  by  any  court,  and  the  nearest  approximation 
to  the  settling  of  any  principle  from  which  the  right 
of  its  recovery  can  be  deduced,  is  to  be  found  in  the 
conclusion  of  a  majority  of  the  judges  of  the  court  of 
appeals,  that  the  acts  of  the  legislature  had  ratified 
the  payments  made  on  account  thereof.  Perhaps  it 
would  be  safe  to  hold  that  legislative  enactments  rati- 
fying payments  made  on  account  of  work  and  materials 
validate  the  entire  orders  given  therefor,^  but  a  plausi- 
ble line  of  argument  can  be  stated  to  prove,  that  when 
A  public  officer  exceeds  his  authority  in  making  a  con- 
tract, and  the  legislature  have  made  appropriations 
out  of  which  payments  have  been  made  on  account 

*  See  State  v.  Draper,  44  Mo.  245;  Eingsley  e.  City  of  BrooklyD, 
5  AUb,  Ifty^  Ca$.  1,  and  notes;  State  «.  Parkinson,  6  Ifm.  16. 
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thereof,  that  whilst  the  money  actually  paid  cannot  be 
recovered  from  the  parties  to  whom  it  was  given^  yet 
the  State  has  incurred  no  liability  for  the  remainder. 
Without  deciding  this  question,  however,  it  may  with 
truth  be  repeated  that  the  liability  of  the  State,  for  the 
unpaid  sums,  has  not  been  adjudicated ;  and  that  the 
judgment,  were  the  action  one  between  individuals,, 
must  depend  upon  the  effect  of  the  stipulation,  and 
the  order  rendering  judgment  absolute  in  conformity 
therewith. 

Section  191  of  the  Code  provides  that,  ^^  An  appeal 
cannot  be  taken  from  an  order  granting  a  new  trial  on 
a  case  or  exceptions,  unless  the  notice  of  appeal  con- 
tains an  assent  on  the  imrt  of  the  appellant,  that  if  the 
order  is  affirmed,  judgment  absolute  shall  be  rendered 
against  the  appellant.''  If  that  section  is  to  be  con- 
strued as  the  defendants  argue  it  should  be,  then  in 
any  case  where  a  •  set-off  or  counter-claim  is  set  up  in 
the  answer,  though  not  proved  or  thought  of  upon  the 
trial  (and  how  often  that  occurs  in  practice  is  well 
known  to  the  profession),  and  upon  such  trial  the 
plaintiff  has  a  recovery,  which  the  general  term  re^- 
Terses  on  appeal,  under  a  stipulation  of  the  character 
given  in  this  case  on  appeal,  to  the  court  of  appeals,' 
an  afDrmance  of  the  order  of  reversal  would  necessitate 
a  judgment  for  a  counter-claim  which  never  existed, 
was  unproved  on  the  trial,  and  only  claimed  pro  forma 
in  the  answer.  Can  a  construction  which  produces 
such  a  result  be  sound  1  Must  a  party  who  seeks  to 
review  a  decision  which  overturns  his  right  to  recover, 
take  the  hazard  in  doing  so,  of  paying  a  claim  against 
himself,  the  only  existence  of  which  is  to  be  found  in 
the  pleading}  It  seems  to  me  that  no  such  resnlt 
was  intended  by  our  law*makers,  and  that  a  succeed** 
ing  section,  as  will  now  be  endeavored  to  be  shown, 
removes  the  difficulty. 

Section  194  of  the  Code  provides :  ^^The  judgment 
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or  order  of  the  court  of  appeals  must  be  remitted  to 
the  court  below,  to  be  entered  according  to  law.    Upon 
an  appeal  from  an  order  granting  a  new  trial  on  a  case, 
or  exceptions,  if  the  court  of  appeals  determines  that 
no  error  was  committed  in  granting  the  new  trial,  it 
nnst  render  judgment  absolute  upon  the  right  of  the 
appellant ;  and  after  its  judgment  has  been  remitted 
to  the  court  below,  an  assessment  of  damages  or  any 
other  proceeding,  requisite  to  render  the  judgment 
effectual,  may  be  had  in  the  latter."    What  does  the 
section  meant    The  court  ^^must   render  judgment 
absolnte  upon  the  right  of  the  appellants    Is  there 
no*8ignificance  in  those  words — ^^  the  right  of  the  ap- 
pellant'-1    The  court  is  not  to  render  an  absolute 
judgment  for  every  claim  made  by  the  defendant  in 
his  pleading,  but  upon  "  the  right  of  the  appellant," 
which   the   appeal   involves,    and   which    the   order 
appealed  from  denied  him.    The  affirmance  of   the 
order  need  not  deprive  the  defendant  of  any  set-off  or 
counter-claim,  for  that  may  be  protected  by  the  order 
of  the  appellate  tribunal,  which  can  make  it  in  such 
form,  when  that  is  necessary,  that  the  court  below  may 
direct  ^^an  assessment  of  damages,  or  any  other  pro- 
ceeding, requisite  to  render  the  judgment  effectual." 

It  may  be  argued  that  the  view  which  is  taken  in 
this  opinion  differs  from  that  expressed  by  Judge  Earl 
in  Hiscock  v.  Harris,^n  unreported  case  recently  de- 
cided by  the  court  of  appeals,  a  manuscript  copy  of 
which  has  been  furnished  me.    The  plaintiff  in  that 
case  sought  to  recover  upon  an  item  in  an  award  made 
in  his  favor.    The  defendants  in  their  answer  alleged 
that  the  award  was  procured  by  the  fraud  of  the  plain  t- 
^)  and  asked  that  the  ^^  award  be  adjudged  to  be  void, 
and  that  the  same  be  vacated  and  set  aside,  and  that 
tbe  submission  be  declared  to  be  revoked,  and  that  the 
complaint  be  dismis&ed,  and  that  they  have  judgment 
*^idingly."    To  this  answer  there  was  a  reply  deny- 
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ing  the  facts  upon  which  it  was  based.  The  referee  to 
whom  the  case  was  referred  reported  in  favor  of  the 
plaintiff,  and  the  general  term  granted  a  new  trial.  On 
appeal  to  the  conrt  of  appeals  the  order  of  the  general 
term  was  affirmed  and  judgment  absolute  ordered  in 
favor  of  the  defendants.  No  one  can  doubt  that  the 
effect  of  that  order  was  precisely  what  Judge  Eabl, 
in  his  manuscript  opinion,  held  it  to  be— a  judgment 
declaring  the  award  void.  It  was  the  whole  issue 
made  by  the  pleadings,  and  ''judgment  absolute  upon 
the  right  of  the  appellant"  could  mean  only  what  it 
was  held  to  mean  by  the  appellate  tribunal — that  the 
award  must,  by  the  judgment,  be  declared  void.  It  is 
true  that  the  language  of  the  opinion  of  Judge  Ea^bl, 
taken  literally,  may  be  construed  to  go  much  farther, 
but  construed  by  the  facts  of  the  case  in  which  it  was 
used,  it  cannot  be  decisive  of  a  case  like  the  present, 
in  which  the  facts  are  essentially  different,  especiaUy 
when  the  manuscript  report  of  the  case  does  not  show 
that  a  majority  of  the  court  concurred  in  all  the  views 
which  the  opinion  expresses. 

Neither,  then,  in  Hiscock  t.  Harris,  nor  in  any  ad- 
judged case  which  I  have  been  able  to  discover,  has  it 
been  held  that  where  an  order  grdntiug  a  new  trial  to 
the  defendant  is  affirmed  in  the  court  of  appeals,  that 
such  affirmance  and  the  direction  for  ''judgment  abso- 
lute upon  the  right  of  the  appellant,"  without  any 
further  or  other  direction,  authorizes  the  clerk  of  the 
county,  in  which  judgment  is  to  be  entered,  to  include 
therein  a  demand  made  against  the  plaintiff  for  an  in- 
dei)endent  claim,  when  the  right  thereto  has  never  been 
adjudicated  in  his  favor,  and  when  no  judgment  which 
has  been  rendered  necessarily  involves  its  merits.  So 
to  hold  would,  it  seems  to  me,  often  work  gross  injus- 
tice, and  such  holding  is  not  required  by  any  language 
of  the  Code,  which  can  readily  and  easily  be  so  inter- 
preted as  not  to  do  any  injustice,  and  also  protect  any 


ABBOTT'S    NEW   CASES.  147 

1 

Note  on  Stipnlation  for  Judgment  Absolate. 

valid  demands  which  the  defendant  may  have  by  way 
of  set-off  or  counter-claim. 

This  opinion  has  already  reached  a  length  which 
was  not  intended,  and  the  conclasions  can  be  briefly 
stated. 

There  must  be  an  order  vacating  the  judgment 
against  the  State  for  the  reasons  :  1st,  That  the  defend- 
ants cannot  obtain  a  judgment  for  any  debt  or  claim 
against  it  in  this  court.  2d,  There  is  no  judgment  or 
order  of  any  court  warranting  or  directing  it. 

Yarions  other  points  were  made  and  discussed  by 
the  attorney*general  upon  this  motion,  which  have  not 
been  considered,  because  the  result  of  our  deliberation, 
jost  stated,  has  made  the  ezaminatiou  thereof  unnec- 
essary. 

Order  accordingly,  vacating  the  judgment. 

From  this  order  the  defendants  appealed  to  the 
conrt  at  general  term,  where,  in  September,  1880,  the 
order  was  affirmed  without  further  opinion,   x 

HOTB  OR  STIPULATION  FOR  JUDOMBNT  ABSOLUTE. 

There  are  comparatively  few  cases  in  which  appeal  from  an  order 
gnntiog  a  new  trial  can  safely  be  taken.  The  appellant  takes  the  risk 
aot  only  of  the  questions  considered  below,  but  of  every  legal  error, 
whether  noticed  below  or  not.     Mackay  v,  Lewis,  73  Ni  T.  883. 

Where  the  conrt  of  appeals  determine  that  no  error  was  com- 
nutted,  it  is  imperative  that  '*they  shall  render  judgment  absolute 
^ponthe  right  of  the  appellant,"  and,  although  injustice  may  be  done 
the  appellant,  the  conrt  has  no  authority  to  allow  him  to  withdraw  his 
itipalation  for  judgment  absolate,  or  allow  a  new  trial.  Godfrey  o. 
Moeer,  66  HT,  T,  250. 

A  oonplaint,  to  establish  a  mechanic*8  lien  and  recover  a  personal 
jodgment  against  both  defendants,  was  dismissed  at  circuit;  but  the 
geoenl  term  reversed  the  judgment,  and  ordered  a  new  trial,  holding, 
^  their' opinion,  however,  that  plaintiff  was  not  entitled  to  a  personal 
jodgment.  Defendants  appealed,  stipulating,  &c, ;  and  the  court  of 
appeals  tfiirmed  the  order.  Beldy  ttiat  plaintiff  might  enter  a  judg- 
^'^i  establishing  the  lien  and  also  defendants'  personal  liability. 
Wilaoii  9.  "NksoKX^Jj^Hun,  825. 
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But  a  party,  having  in  good  faith  appealed  ander  a  mistake,  may, 
before  decision,  have  leave  to  withdraw  it,  on  payment  of  costs. 
Ifackay  o.  Lewis  (above). 

The.  statute  does  not  apply  to  a  case  where  final  judgment  cannot 
be  given  under  the  appellant^s  stipalation,  which  will  dispose  of  the 
entire  controversy, — for  instance,  to  an  action  by  the  people  to  oust 
defendant  from  an  ofl&ce  and  to  establish  the  relator's  right.  People 
€x  rel  Jndson  «.  Thacher,  55  JV.  T.  525;  S.  C,  14  Am.  ^  812;  re- 
ported below  in  7  Lam.  274;  8.  C,  1  Sup'm  Ot  {T.  d  (7.)  15& 


RUST  V.  HAUSELT. 
iST.  Y.  Superior  Court;  Special  Ternij  August^  1880. 

JUDOMEKT. — CoUNTER-CLADf. — StIPULATIOK  ON    APPBAL. — COOTB.— 

Taxing  Disbubsbments. — Stzpulation  as  to  DiSBURSKiiBirrB. 

As  a  general  rule,  disbursements  cannot  be  recovered  where  costs  can- 
not.* 

Thus,  in  the  absence  of  a  binding  stipulation,  the  defendant  is  not 
entitled  to  tax  his  disbursements  incurred  on  a  reference,  to  deter- 
mine the  amount  due  to  the  plaintiff,  directed  upon  the  entiy  of 
judgment  absolute  against  him,  although  he  succeeded  upon  the 
reference. 

A  stipulation  as  to  disbarsements  to  be  valid  must  be  in  writing. 

Whether  an  entry  in  the  referee's  minutes  is  sufficient,  (^uery  1 1 

♦  See  Code  Civ,  Pro,,  |§  8,256,  8,267. 

t  In  BowNE  V,  Levbridob  (N.  T,  Suprtme  Court,  First  DiMtrid, 
Special  Term  and  Ohambere,  September,  1880),  it  was  held  that  omission 
to  request  signature  of  witnesses  was  not  a  waiver  of  omission  of  sig- 
nature. 

Motion  to  set  aside  report. 

Lawrbncb,  J. — ^The  referee  having  certified  that  he  has  reported 
all  the  testimony  which  he  regards  as  before  him  in  this  action  and  as 
applicable  thereto,  and  all  which  he  actually  considered  in  making  up 
hds  report,  I  do  not  think  that  I  ought  to  send  back  the  report  in 
Older  that  the  testimony  in  the  other  action  should  be  attached  thereto. 
But  Rule  30  of  this  court  requires  that  the  testimony  of  the  witnesses 
shall  be  signed  by  them.  This  rule  is  imperative,  unless  its  provisions 
have  been  waived ;  and  I  do  not  regard  the  omission  of  the  parties  to 


ABBOTT'S    NEW  CASES.  149 

■  ■  > 

Rust «.  Hauselt. 

To  entitle  a  defendant  to  tax  his  diBburaements  incurred  on  a  refer- 
ence directed  on  the  entry  of  judgment  absolute  against  him,  by 
Tirtae  of  a  stipulation,  the  stipulation  must  provide  that  the  defend- 
ant shall  be  aBowed  to  set  off  the  sum  expended  by  him  against  the 
plaintifTs  coats;  an  entry  in  the  referee^s  minutes  fixing  the  amount 
of  the  referee's  fees  is  not  enough. 


Judgment  absolute  was  rendered  against  a  defendant  in  accordance 
with  his  stipulation,  given  on  his  appeal  from  an  order  granting  to 
plaintiff  a  new  trial,  and  a  reference  was  ordered  to  ascertain  the 
amount  due  to  the  plaintiff.    The  referee  reported  that  nothing 
was  due  to  the  plaintiff,  but  that  there  was  a  sum  due  to  the  defend- 
ant on  his  counter-claim.    Heldy   that  the  defendant's  right  to 
affirmative  relief  was  lost  by  the  judgment  rendered  on  his  stipula- 
tion, and  that  he  could  not  enter  judgment  for  the  amount  found 
due  him. 
People  9.  Denison  (p.*  128  of  this  yolnme),  distinguished.* 
A  jodgment  for  costs  carries  the  general  costs  of  the  action  from 
beginning  to  end,  except  those  specially  adjudged  to  the  adverse 
party,  which  should  be    offset,   and  judgment  entered  for  the 
excess. 

Motion  for  leave  to  enter  judgment  upon  a  referee's 
report,  and  motion  to  offset  costs. 

This  was  an  action  by  Jahn  C.  Knst  against  Charles 
Hauselt  and  Henry  Bancke. 

The  action  was  begun  in  April,  1875.  The  plaintifiF, 
in  his  complaint,  alleged  that  he  and  his  copartner, 
one  Henry  Rancke  (who  was  made  a  defendant 
because  he  declined  to  unite  with  him  as  a  plaintiff), 
on  October  23,  1873,  made  an  assignment  to  the  de- 
fendant for  the  benefit  of  their  creditors ;  that  the 
defendant,  with  the  assets  of  the  firm,  had  discharged 

request  that  the  signatures  of  the  witnesses  be  affixed  to  their  testi- 
mony ss  such  a  waiver.    To  that  extent  the  motion  is  granted. 


By  section  8,296  of  the  Code  of  Civil  Procedure,  an  entry  in  the 
nunntes  is  enough  to  manifest  the  consent  of  thp  parties,  given  at  or 
before  commencement  of  the  trial  or  hearing,  to  increased  fees  of  the 
referee. 

*  An  appeal  from  that  decision  is  now  pending. 
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their  debts  and  liabilities,  and  had  remaining  in  his 
hands  a  considerable  surplns ;  that  Rancke  had  trans- 
ferred his  interest  in  such  surplus  to  the  plaintiff; 
demanded  an  acconnting,  and  asked  judgment  upon 
such  accounting  that  the  defendant  pay  over  to  him 
the  sum  remaining  in  his  hands. 

The  answer  of  the  defendant  admitted  the  assign- 
.  ment  and  the  i)ayment  of  the  indebtedness  of  the  firm 
of  Rancke  &  Rust,  except  that  due  himself,  but  aUeged 
that  the  defendant  had  already  rendei'ed  an  account  of 
his  assignment,  on  which  it  appeared  that  the  surplus 
remaining  in  his  hands  was  not  sufficient  to  discharge 
the  indebtedness  of  the  firm  to  himself.  For  a  second 
defense  he  alleged  that  he  had,  before  the  beginning 
of  the  suit,  stated  to  the  plaintiff  his  account  as  such 
assignee,  and  that  on  such  accounting  the  balance  due 
him  from  the  firm  was  (1,881,  for. which  he  asked 
judgment  against  the  plaintiff  and  against  his  co- 
defendant  Rancke.  The  reply  of  the  plaintiff  denied 
the  counter-claim. 

The  case  was  tried  in  November,  1875,  before  a 
judge  without  a  jury,  who  dismissed  the  complaint, 
and  ordered  judgment  for  the  defendant  Hauselt 
against  the  plaintiff  Rust,  and  against  his  co-defendant 
Rancke,  for  the  sum  of  $1,881.  - 

On  appeal  to  the  general  term,  on  May  8,  1876,  the 
judgment  of  the  special  term  was  reversed.  The  judg- 
ment first  entered  upon  such  reversal  did  nqjt  direct  a 
new  trial  (41  Super  CL  [9  /.  <fe  S.']  467). 

The  defendant  Hauselt  thereupon  appealed  to  the 
court  of  appeals  from  the  judgment  of  reversal,  with- 
out giving  the  stipulation  required  by  section  191  of 
the  Code,  ux>on  an  appeal  from  a  judgment  ordering  a 
new  trial.  , 

The  court  of  appeals  declined  to  hear  the  appeal 
unless  the  notice  of  appeal  was  amended  by  inserting 
such  stipulation  upon  the   argument.      That   being 
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done,  the  court  of  appeals  heard  the  argnment,  bat  dis- 
missed the  appeal  on  the  gronnd  that  it  was  from  a 
simple  order  of  reversal  from  which  no  apx)eal  wQuld 
lie  to  that  court  (69  N.  T.  485).  Thereupon,  by  stipu- 
lation of  counsel,  the  order  of  this  courts  dated  May  8, 
1876,  was  so  amended  as  to  reverse  the  judgment  of 
the  special  term,  and  to  order  a  new  trial ;  and  judg- 
ment to  that  effect  was  entered. 

From  this  judgment  the  defendant  Hauselt  again 
appealed  to  the  court  of  appeals,  giving  in  his  notice 
of  appeal  the  stipulation  required  by  section  191  of 
the  Code  of  Civil  Procedure— that  if  the  order  for  a 
new  trial  should  be  affirmed,  judgment  absolute  should 
be  rendered  against  him. 

At  the  March  term  of  the  court  of  appeals,  in  1879, 
the  order  of  the  general  t«rm  of  the  superior  court  was 
affirmed,  and  judgment  absolute  for  the  plaintiff  on 
the  stipulation,  with  costs,  was  ordered  (76  iT.  T.  614). 

The  judgment  of  the  court  of  appeals  was  in  due 
form  made  the  judgment  of  the  superior  court.  It  was 
then,  at  a  special  term  of  this  court,  on  March  29, 1879, 
ordered  that  the  plaintiff,  John  C.  Rust,  have  judg- 
ment absolute  against  the  said  defendant,  Charles 
Hauselt,  with  costs.  It  was  further  ordered  that  it  be 
referred  to  a  ^^  referee  to  state  the  account,  and  to 
ascertain  and  determine  the  sum  or  amount  which  was 
dnefrom  the  defendant,  Charles  Hauselt,  to  the  plaint- 
iflE,  John  C.  Rust,  under  the  judgment  of  the  court  of 
appeals,  and  the  judgment  of  this  court  entered 
thereon." 

The  parties  attended  before  the  referee,  who  re- 
ported, July  8,  1879:  ''That  the  defendant  Hauselt 
received,  under  the  assignment,  the  sum  of  $13,000 ; 
that  he  i)aid  to  creditors  of  the  firm  $11,235.32,  leaving 
a  balance  of  $1,764.68 ;  that  the  indebtedness  to  Charles 
Hauselt  was  recognized  and  stated  in  the  statement  of 
liabilities  of  said  firm,  furnished  to  him  by  said  firm  at 
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the  time  of  said  assignment,  to  be  the  snm  of  $3,000 ; 
that  all  of  said  balance  is  not  safficient  to  pay  the  in- 
debtedness dne  the  said  Haaselt  from  the  said  firm, 
irrespective  of  his  commissions  as  assignee ;  that  he 
has  ascertained  and  reports  that  there  is  no  snm  or 
amount  whatever  due  from  the  said  defendant,  Charles 
Hanselt,  to  the  plaintiff,  John  C.  Bust." 

The  defendant  took  np  and  filed  the  referee's  report 
and  moved  for  its  confirmation.  No  exceptions  to  the 
report  having  been  filed,  it  was  confirmed,  as  of  course,- 
under  Rule  30.  An  appeal  from  the  order  confirming 
the  report  was  taken  by  the  plaintiff.  The  general 
term  afiirmed  the  order.  An  appeal  from  this  order  of 
affirmance  was  dismissed  by  the  court  of  appeals,  June 
10,  1880.* 

The  defendant  then  attempted  to  tax  the  costs  of 
the  action.  The  clerk  declined  to  tax  his  costs,  on  the 
ground  that  the  costs  had  not  been  awarded  to  him. 
The  court  sustained  the  clerk's  ruling.  The  defendant 
then  attempted  to  tax,  as  his  disbursements,  the  $80 
paid  the  referee  upon  taking  up  his  report.  This  was 
refused  by  the  clerk,  and  Judge  Fbbedman,  before 
whom  the  matter  was  taken,  sustained  the  clerk,  hold- 
ing that  disbursements  followed  costs,  and  that  a  party 
not  entitled  to  costs  was  not  entitled  to  tax  disburse- 
ments. 

The  following  opinion  was  rendered. 

Pbeedman,  J. — In  the  absence  of  a  binding  stipula- 
tion, the  defendant  cannot  tax  his  disbursements  on 
the  reference.  The  judgment  entered  upon  the  remit- 
titur was  that  the  plaintiff  have  judgment  absolute 
against  the  defendant,  with  costs  ;  and  a  reference  was 
ordered  to  determine  the  amount  due  to  the  plaintiff. 

As  a  general  rule,  disbursements  cannot  be  recovered 

*No  opinion  was  written. 
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where  costs  cannot.  They  are  jpaxt  of  the  costs,  and 
costs  include  disbursements. 

It  is  insisted,  however,  that  in  the  present  case,  the 
parties  stipulate  as  to  the  expenses  of  the  reference  ; 
but  the  stipulation,  if  any  there  was,  was  not  reduced 
to  writing,  as  required  by  the  rules.  As  to  the  ste- 
nographer's fee,  the  allegation  of  the  defendant  that  it 
was  understood  and  agreed  that  each  of  the  jmrties 
should  pay  for  one-half  of  the  cost  of  the  stenog- 
rapher's minutes,  and  that  the  successful  party  should 
be  aUowed  to  recover  back  from  the  other  the  sum  by 
him  so  expended,  is  fully  denied  by  the  plaintiff,  and 
hence .  remains  unproved,  even  independently  of  the 
rule  which  requires  such  a  stipulation  to  be  in  writing.* 

As  to  the  referee's  fees,  the  plaintiff  denies  that  any 
written  agreement  fixing  their  amount  was  ever  signed 
by  the  parties  or  their  attorney.  The  defendant,  on 
the  other  hand,  shows  that  by  an  entry  in  the  minutes 
of  the  referee  it  was  stipulated  that  the  referee's  fees 
should  be  $5  for  each  session  or  adjournment,  and  at 
the  same  rate  for  preparing  report ;  and  this  statement 
not  being  denied,  must  be  assumed  to  be  true.  The 
question  then  remains  as  to  the  effect  to  be  given  to 
the  transaction.  In  the  recent  case  of  Chase  v.  James 
(16  Bun^  14),  the  supreme  court  refused  any  longer  to 
follow  the  doctrine  which  allowed  an  entry  in  the 
referee's  minutes  to  take  the  place  of  a  written  agree- 
ment. But  independently  of  that  consideration,  the 
entry  as  made  is  clearly  insufficient  for  the  purpose  of 
the  present  application,  in  that  it  does  not  provide 
that  in  case  the  defendant  shall  be  the  successful  party 
he  shall  be  allowed  to  set  off  the  sum  so  expended  by 
him  against  the  costs  of  the  action  to  which  the  plaint- 
iff is  entitled.  Indeed,  the  defendant  was  under  no 
obligation  to  take  up  the  report. 

«  Rule  11. 
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For  the  foregoing  reasons,  the  defendant  is  not 
entitled  to  a  taxation  of  his  disbursements. 


The  defendant  now  moved  to  enter  an  affirmative 
judgment  against  the  plaintiff  for  the  amount  of  the 
indebtedness  of  Rancke  &  Rust  to  him,  stated  in  the 
computation  of  the  referee  as  remaining  unpaid  after 
the  application  of  all  the  moneys  which  came  into  his 
hands  by  virtue  of  the  assignment 

Edgar  WhiUock^  for  the  plaintiff. 

Lewis  Sanders,  for  the  defendant. 

BussELL,  J. — ^The  question  then  is  whether,  .under 
the  facts  recited,  the  defendant  is  entitled  to  enter  such 
judgment,  and  what  costs  the  respective  parties  are 
entitled  to. 

The  defendant  claims  substantially  the  same  rights 
as  if  the  reference  ordered  for  the  purpose  of  carrying 
out  the  order  of  the  court  of  appeals,  giving  the  plaint- 
iff judgment  absolute,  were  an  ordinary  reference  to 
hear,  try,  and  determine  all  the  issues  in  the  action,  on 
the  coming  in  of  the  report  as  to  which  he  would  be 
entitled,  as  a  matter  of  course,  to  enter  judgment. 

There  are  two  objections  to  this  theory.  In  the 
first  place,  it  was  not  such  a  reference,  but  a  reference 
to  state  the  accounts  and  to  report  what  was  due  the 
plaintiff.  In  the  next  place,  the  defendant's  rights 
must  now  be  considered  with  reference  to  his  stipula- 
tion on  appeal  from  the  order  granting  a  new  trial  to 
the  court  of  appeals,  and  the  determination  of  the 
court  of  appeals  rendering  judgment  absolute  against 
him. 

What  was  the  effect  of  that  stipulation  and  judg- 
ment 1  Did  it  mean  something  or  nothing?  Could 
the  defendant  stipulate  that  judgment  absolute  should 
be  rendered  against  him,  and  under  such  a  judgment 
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Still  enter  an  afilrmative  jadgment  for  all  that  he  orig- 
inally claimed  i 

I  think  not.  Any  right  which  he  had  to  the  affirm- 
ative relief  claimed  in  his  answer  was  lost  by  the 
jadgment  of  the  court  of  appeals  on  his  stipulation,  so 
that  when  the  case  came  back  to  the  superior  court,  it 
stood  in  the  same  position  as  if  there  had  been  no  an- 
swer interposed — ^at  any  rate,  no  answer  asking  for 
affirmative  relief.  The  court  might  have  taken  the 
account,  and,  having  ascertained  that  there  was  noth- 
ing due  the  plaintiff,  ordered  judgment  for  the  plaintiff 
simply  for  costs,  in  conformity  with  the  decision  of  the 
court  of  appeals.  It  chose  instead  to  have  the  exam- 
ination made  by  a  referee  under  its  direction. 

The  defendant  acquired  no  new  rights  by  reason  of 
the  matter  being  sent  to  a  referee.  The  referee  was 
simply  to  perform  an  act  for  the  court,  mainly  minis- 
terial, whereupon  it  became  the  duty  of  the  court  to 
enter  a  final  judgment  in  conformity  to  the  decision  of 
the  court  of  appeals. 

There  cannot  be  such  a  thing  as  a  judgment  abso- 
lute for  the  plaintiff,  and  a  finding  for  defendant  of  a 
larger  balance  due  him  (Shufelt  v.  Rowley,  4  Cow.  68). 

In  Thompson  v.  Lumley  (7  Dalyy  74),  which  was  an 
action  for  malicious  prosecution,  the  complaint  was 
dismissed  at  the  trial.  The  general  term  reversed  the 
jadgment  and  ordered  a  new  trial.  The  court  of  ap- 
peals affirmed  the  order,  and  ordered  judgment  abso- 
lute for  the  plaintiff,  upon  the  usual  stipulation.  The 
case  coming  back  to  the  common  pleas,  damages  were 
assessed  by  a  judge  and  petit  jury.  On  the  assessment 
of  damages,  Judge  Yak  Brunt  ruled  that  the  plaintiff 
need  give  no  eridence  as  to  the  payment  of  the  sum  of 
1700  costs  and  counsel  fees,  alleged  in  the  complaint 
to  be  special  damages,  because  the  judgment  of  the 
court  of  appeals  established  that  claim.  Motion  was 
made  to  vacate  the  assessment  of  damages,  which  was 
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denied,  and  on  the  appeal  from  the  order  denying  that 
motion,  Chief  Justice  Daly  said : 

^'  The  effect  of  the  judgment  of  the  court  of  appeals 
was  the  same  as  if  the  whole  of  the  plaintiff's  cause  of 
action  had  been  admitted.  It  was  equivalent  to  an 
admission,  by  a  failure  to  put  in  an  answer,  that  the 
defendants  had,  maliciously,  and  without  probable 
cause,  caused  the  plaintiff  to  be  arrested,  imprisoned 
and  prosecuted  upon  a  charge  of  perjury.  But  the 
amount  paid  for  counsel  fees  and  costs  the  plaintiff 
had  to  prove  upon  the  assessment,  for  that  was  in  no 
way  settled  by  the  judgment  of  the  court  of  appeals, 
the  effect  of  which  was  simply  to  establish  the  plaint- 
iff's cause  of  action  as  averred  in  his  complaint,  bat 
nothing  more,  and  the  ruling  of  the  judge  upon  this 

point  was,  in  my  opinion,  erroneous  (p.  76) 

As  respects  the  assessment  of  damages  in  this  case,  it 
is  to  be  regarded  as  analogous  to  a  default  upon  a 
failure  to  answer,  and  to  be  governed  by  the  practice 
which  existed  upon  assessing  damages  upon  an  inquest 
at  the  circuit  or  upon  a  writ  of  inquiry  before  a  sheriff's 
jury"  (p.  78). 

What,  then,  is  the  effect  of  an  admission  by  failure 
ta answer?  Clearly,  that  the  plaintiff  in  an  action  is 
entitled  to  the  relief  demanded. 

It  would  be  an  extraordinary  thing  for  a  defendant 
who  did  not  answer  to  get  an  affirmative  judgment  in 
the  nature  of  a  counter-claim. 

In  Wright  v.  Delafield  (26  IT.  T.  266)  the  plaintiff 
brought  his  action  to  restrain  the  prosecution  of 
actions  pending  against  him  on  notes  given  for  the 
purchase  of  land,  on  the  ground  of  defective  title,  and 
prayed  that  the  defendant  might  be  required  to  make 
a  good  title  and  convey.  There  was  a  pure  defense  to 
the  action,  which  prevailed.  But  the  judge  before 
whom  the  case  was  tried,  without  a  jury,  not  only  dis- 
missed the  complaint,  but  gave  judgment  for   the 
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defendant  for  the  aihonnt  of  the  notes.  The  plaintiff 
^Ppea.l6d  from  this  judgment,  and  it  was  reversed, 
^'^^^use  there  was  no  claim  in  the  defendant's  answer 
'or  judgment  upon  the  notes.  Smith,  J.,  'delivering 
^ha  opinion  of  the  court,  said : 

.     ^^  l^he  principle  still  remains  that  the  judgment  to 

^  ^^ndered  by  any  court  must  be  secundum  allegata 

^[  X>irobata,  and  this  rule  cannot  be  departed  from 

^thont  inextricable  confusion,  uncertainty  and  mis- 

^fltef    in  the  administration  of  justice.    Parties  go  to 

^^^fc  to  try  the  issues  made  by  the  pleadings,  and 

..  ^^t;s  have  no  right  to  make  new  issues  for  them  on 

^  t:rial,  to  their  surprise  or  prejudice,  or  to  find  judg- 

^?^t:^s  on  grounds  not  put  in  issue  and  distinctly  and 

^^1^  litigated"  (See  also  Kniffen  v.  McConnell,  30 

^  •^^P:  286,  290  ;  Stephens  v.  Hall,  2  Hobt.  674  ;  Doyle 

p  ^^^xilrein,  1  Bmeeny,  617 ;  Norbury  v.  Seeley,  4  How. 

^-    •JS ;  Glen  Manuf  g  Co.  v.  Hall,  6  Lans.  168  *). 

m     -^^e  rendering  of  an  affirmative  judgment  in  favor 

j^  ^   party  who  had  stipulated  that  judgment  absolute 

^^^'^^d  be  rendered  against  bim  would  be  quite  as  im- 

f^V^^^^Jer  as  to  render  judgment  in  his  favor  for  what  his 

^^Mings  did  not  claim. 

^       Xt  is  suggested  that  the  case  of  People  v.  Denison, 

-^/^^\ded  at  the  Albany  special  term  in  May  last  [Re- 

^^'^ted  at  p.  128  of  this  vol.],  is  an  authority  for  the  posi- 

^^II^Tj  here  taken  by  the  defendant.    I  think  not.    In 

*^t  case  the  action  was  brought  by  the  People  to  re- 

^^Ver  certain  sums  of  money  alleged  to  have  been  over- 

^^d  to  the  defendants  by  fraudulent  collusion  with 

^rtain  officers  of  the  State  government.    The  defense 

^s  a  denial  and  a  counter-claim.  The  referees  reported 

in  favor  of  the  plaintiffs  for  the  amount  claimed.    The 

S^neral  term  reversed  the  judgment  entered  thereon, 

ftnd  ordered  a  new  trial.    An  apx)eal  was  taken  by  the 

*Rey^d  in  61  N.  T.  230,  where  the  above  rule  was  held  not  applio- 
d)le  to  the  case. 
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attorney-general  from  the  judgment  and  order  of  the 
general  term  to  the  conrt  of  appeals,  the  usual  stipula- 
tion being  given.  The  action  of  the  general  term  was 
affirmed,  and  judgment  absolute  for  the  defendants 
rendered.  The  judgment  of  the  court  of  appeals  hav- 
ing beien  made  the  judgment  of  the  supreme  court,  the 
defendants,  without  any  further  action  or  order, 
entered  judgment  against  the  State  for  the  amount  of 
their  counter-claim.  Motion  was  made  by  the  attorney- 
general  to  set  aside  this  judgment.  Judge  West- 
brook  granted  that  motion — ^first,  because  a  sovereign 
State  which  has  never  authorized  the  bringing  of  suits 
against  itself  in  its  own  courts  for  the  recovery  of  any 
debt  or  obligation  supposed  to  be  owing  by  it,  but 
which  has  established  a  State  board  of  audit  for  the 
purpose  of  hearing  and  deciding  all  private  claims, 
cannot  have  a  judgment  rendered  against  it  in  the 
courts ;  second,  because,  even  if  such  a  judgment  could 
be  rendered  at  all,  inasmuch  as  the  counter-claim  was 
not  litigated  or  considered  upon  the  trial  before  the 
referees,  the.  defendants  could  not  have  judgment  for 
the  amount  claimed  without  an  assessment  of  damages 
pursuant  to  section  194  of  the  Code.  Certainly  this 
case  cannot  be  an  authority  for  the  entry  of  judgment 
by  a  party  who  has  stipulated  that  judgment  absolute 
should  be  rendered  against  him. 

In  the  Denison  case,  the  defendant,  in  whose  favor 
judgment  absolute  had  been  ordered,  sought  to  enter 
judgment  without  having  his  damages  assessed,  and 
was  forbidden.  In  the  case  at  bar,  the  defendant, 
against  whom  judgment  absolute  has  been  ordered, 
seeks,  nevertheless,  to  enter  judgment  for  all  he  ever 
claimed.    This  he  cannot  do. 

The  court  of  appeals,  in  affirming  the  judgment  of 
the  general  term,  ordering  a  new  trial,  with  judgment 
absolute  for  the  plaintiff,  said,  ^^  with  costs."  I  am  of 
opinion  that  that  judgment  for  costs  carries  the  general 
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costs  of  the  action  from  beginning  to  end,  except  the 
costs  of  the  appeals  taken  by  plaintiff  from  the  order 
confirming  the  report  of  the  referee,  which  were  spe- 
<^l7  adjudged  to  the  defendant  Hanselt. 

These  costs  should  be  offset  against  each  other, 
ud  jadgment  should  be  entered  for  the  plaintiff  for 
the  excess. 


THOMPSON  V.  HICKEY. 

-^'  T.  Supreme  Court j  First  Department;  Special 

Term^  June^  1880. 

Dekd. — ^MoBTGAOS. — Cbhbtbbt  Lots. 

A  conveyance,  intended  as  security  for  the  repayment  of  money 
Joaoed,  is  a  mortgage,  although  it  may  be  absolute  in  form. 
7^  '^  character  as  a  mortgage  is  not  lost  by  a  sale  of  the  grantee^s 

interest, 

^  ^'^Qer  of  a  lot  in  Qreenwood  Cemetery  cannot  mortgage  it  after 
^    ®  ^as  interred  the  dead  of  his  family  therein. 
°^  0.  Buckingham,  4  Lan».  484,  distinguished. 
Y^S^e  of  a  cemetery  lot  is  not  authorized  by  L.  1850,  c.  153, 
Ml.  ^*ive  to  Greenwood  Cemetery. 

^^itgagor  may  maintain  an  action  to  preyent  the  mortgagee  of 

.    ^  ^  lot  from  interfering  with  the  bodies  interred  therein,  and 

^^  V>  hare  the  mortgage  and  the  several  transfers  thereof  declared 

^^   Cind  canceled,  and   the    mortgagor's  name   restored  to  the 

OnM*r^  of  the  cemetery  as  owner.* 

*^ Judging  a  conveyance  absolute  in  form  to  be  a  mortgage,  the 

#^^  will  enjoin  disturbance  of  the  mortgagor's  possession  until 

^^^losure,  &c, 

^^isl  by  the  court. 

^j^f-his  action  was  brought  by  Andrew  J.  Thompson 
^i^st  William  Hickey  and  others. 

'^e  plaintiff  borrowed  a  sum  of  money  from  the 


n^   ^«e  7  AVb,  New  Cm.  122,  and  note.    The  decision  in  the  Coppexi^ 
*  ^ere  reportedi  was  reversed  on  appeal  at  general  term. 
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defendant  Hickey,  and  at  the  same  time  plaintiff  gave, 
as  secnrity,  a  conveyance  of  his  lot  in  Greenwood  Cem- 
etery, in  which  the  bodies  of  three  of  his  children  were 
bnried.  The  conveyance  was  absolute  in  form.  The 
defendant  Hickey  afterwards,  withont  notice  to  the 
plaintiff,  conveyed  the  lot  to  the  defendant  Famham 
for  the  nominal  consideration  of  $1,  and  on  the  same 
day  Famham  conveyed  it  to  the  defendant  Clark  for 
the  consideration  of  $260 ;  bnt  part  of  this  price  was  to 
be  held  back  until  the  bodies  of  the  plaintiff's  chil- 
dren should  be  removed.  One  of  the  defendants  then 
called  on  the  plaintiff  to  remove  the  bodies  of  hid  chil- 
dren, with  the  threat  that  if  the  plaintiff  did  not  remove 
them  he  would.  The  plaintiff  then  brought  this  action 
to  restrain  the  threatened  removal,  and  to  have  the 
several  conveyances  of  the  lot  declared  void,  and  his 
name  restored  to  the  records  of  the  cemetery  as  owner.* 

*  The  complaint  was  as  follows: 
[TUleofthe  Cause.] 

'*  The  complaint  of  the  plaintiff  in  this  action  shows: 

'*  First.  He  alleges,  on  information  and  belief,  that  the  Greenwood 
Cemetery  is  a  corporation  created  and  existing  under  and  by  virtue  of 
an  act  of  the  Legislature  of  the  State  of  New  York,  entitled,  ^  An  act 
to  incorporate  the  Qreenwood  Cemetery,'  passed  April  18,  1838,  and 
the  several  acts  additional  thereto,  and  amendatory  thereof.  That  by 
said  act  the  said  Greenwood  Cemetery  was  authorized  to  obtain,  ac- 
quire, take  and  hold  a  tract  of  land  within  the  city  of  Brooklyn,  and 
to  sell  or  otherwise  dispose  of  such  land,  to  be  used  exclusively  as  a 
cemetery,  or  a  place  for  the  burial  of  the  dead. 

<*  Second.  He  alleges,  on  information  and  belief,  that  shortly  after 
the  passage  of  said  act  the  said  corporation  did  purchase^  obtain, 
and  acquire  a  large  tract  of  land  situate  within  the  limits  of  said  city 
of  Brooklyn,  and  that  the  land  so  acquired  and  purchased  has  been 
for  many  years  past,  and  now  is,  used  by  said  corporation  exclusively 
as  a  cemetery,  or  a  place  of  burial  of  the  dead. 

**  Third.  That  in  or  about  the  month  of  July,  1868,  the  plaintiff 
became  the  purchaser  of  a  quarter  lot  in  said  cemetery  from  the  said 
corporation,  and  that  he  paid  to  said  cemetery  the  price  demanded 
and  required ;  and  thereupon,  and  on  or  about  July  8,  1868,  the  said 
corporation,  by  an  instrument  in  writing  duly  executed  by  said  oor- 
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John  T.  MeOowan^  for  the  plaintifF* 

Charter  SradshaWj  for  the  defendants. 

Yan  Yobst,  J. — ^The  evidence  clearly  enough  shows 
that  the  conveyance  made  by  the  plaintiff  to  the  de- 

poration,  did  sell  and  convey  to  plaintiff  the  said  one-quarter  lot 
filiated  in  said  eemetery,  and  which  is  known  as  lot  No.  14,188  in 
section  172. 

*'That  soch  purchase  and  conveyance  was  made  by  plaintiff  for 
the  sole  and  only  purpose,  and  as  a  place  for  the  burial  of  the  dead  of 
plaintiff's  family.  That  shortly  after  the  purchase  and  conveyance 
aforesaid,  and  in  said  year  1808,  two  interments  were  made  in  said 
Ibt,  viz.,  the  dead  bodies  of  two  children  of  plaintiff  and  his  wife, 
and  they  have  since  remained  interred  therein.  He  is  informed  and 
bdieves  and  therefore  alleges  that  upon  such  purchase  and  conveyance 
and  the  interment  of  said  bodies,  tiie  said  lot  thereafter  became  in- 
alienable forever. 

**  Fourth.  That  in  or  about  the  month  of  February,  1878,  the 
pUdntiff  borrowed  from  the  defendant,  William  Hickey,  the  sum  of 
$125,  which  was  to  be  repaid  on  demand.  That  at  the  time  of  mak- 
mg  such  loan  it  was  understood  and  agreed  between  the  plaintiff  and 
Mid  defendant  Hickey,  that  interest  for  the  use  of  said  money  so 
bined  at  the  rate  of  seven  per  cent,  per  annum,  together  with  an 
additional  sum  or  bonus  of  $25  to  said  Hickey,  should  be  paid,  and 
received  by  him  for  the  use  and  forbearance  of  said  money;  and  as 
collateral  security  for  the  payment  of  said  loan,  interest  and  bonus, 
the  plaintiff  executed  an  instrument  in  writing,  transferri  ig  the  owner- 
ship of  said  burial  lot  in  Qreenwood  Cemetery  aforesai  I  to  said  de- 
fendant Hickey,  or  he  consented  to  such  transfer  and  c  >nveyance  of 
nid  lot,  in  the  office  of  said  cemetery  in  the  city  of  New  Tork,  before 
an  officer  thereof,  and  such  transfer  or  conveyance  was  made. 

'*  Fifth.  That  in  the  month  of  September,  1879,  the  said  defend- 
ant Hickey,  without  any  notice  whatever  to  the  plaintiff  that  he  in- 
tended to  do  so,  sold  and  transferred  the  said  burial  plot,  or  pretended 
io  to  do,  to  the  defendant  Bela  M.  Famham,  for  the  nominal  consid- 
eration of  $1.  And  on  information  and  belief  the  plaintiff  alleges 
that  on  or  about  September  80^  1879,  the  defendant  Hickey  did  make 
ft  transfer  of  said  burial  plot  to  the  defendant  Famham,  in  the  office 
Of  said  cemetery;  and  that  thereupon,  and  on  the  same  day,  and  in 
nSd  office,  the  said  defendant  Famham  did  make  some  transfer  or 
conveyance  of  said  burial  lot  to  the  defendant  Thomas  Clark,  and  the 
Mmdaots  Hickey  and  Clark  have  giren  authority  to  the  said  de 
Vol.  Vni.— 11 


162  ABBOTT'S    NEW   CASES. 

Thompson  «.  Hickey. 

.  1 

fendant  Hickey,  of  the  burial  plot,  was  intended  as 
security  only  for  the  repayment  of  the  moneys  loaned ; 
and  although  it  is  absolute  in  form,  it  was  a  mortgage 

fendant  Famham  to  procure  the  removal  of  the  bodies  of  plaintiffs 
children,  interred  in  said  burial  lot,  to  another  and  public  grave  in 
said  cemetery. 

*'  Sixth.  The  plaintiff,  on  information  and  belief,  alleges  that  the 
said  alleged  transfers  and  conveyances  from  the  defendant  Hickey  to 
the  defendant  Famham,  and  from  the  defendant  Famham  to  the  de- 
fendant Clark,  and  each  of  them,  was  made  without  any  consideratioa 
whatever,  and  solely  for  the  purpose  of  cheating  and  defrauding  the 
plaintiff  out  of  the  owqership  of  said  burial  plot,  and  that  they  have 
conspired  together  to  effect  that  purpose.  He  is  informed  and  be- 
lieves that  the  said  defendant,  Thomas  Clark,  has  made  appUcatioa 
to  the  said  cemetery  corporation  for  permission  and  authority  to  dis- 
inter the  bodies  of  said  children,  and  the  said  defendants,  Hickey  and 
Famham,  have  joined  in  said  application,  and  are  assisting  and  pro» 
looting  the  said  defendant  Clark  in  his  attempt  to  remove  said  bodies 
and  to  deprive  plaintiff  of  his  possession  and  rights  in  and  to  said 
burial  lot. 

"  Seventh.  That  the  said  defendant  Hickey  refused  to  accept  and 
receive  from  plaintiff  the  amount  actually  due  from  him,  for  and  oa 
account  of  said  loan,  or  to  reconvey  said  burial  lot  to  him,  before  the 
time  of  the  alleged  sale  and  transfer. thereof  to  the  said  Famham  and 
Clark.  That  the  defendants  now  demand  from  plaintiff  the  sum  of 
$150,  and  interest  on  the  same  from  February  1,  1878,  and  in  de- 
fault of  such  payment  threaten  to  remove  the  bodies  of  plaintiff*! 
children,  and  to  deprive  him  of  his  rights  in  said  burial  plot. 

^*  Eighth.  The  plaintiff  further  alleges  that  between  the  time  of 
the  purchase  of  said  burial  lot  by  him  in  the  year  1868,  and  the  pres- 
ent, he  has  expended  large  sums  of  money  in  caring  for,  beautifjring, 
and  protecting  the  said  lot,  and  said  lot  became  and  is  very  valuable. 
That  great  and  irreparable  loss  and  injury  will  be  done  to  the  plaintiff 
by  the  defendants,  unless  they  are  restrained  by  the  injunction  order 
of  this  court  from  interfering  with  said  burial  lot,  or  removing  or  dis- 
interring the  bodies  of  plaintiff^s  children  buried  therein. 

*'  Wherefore  the  plaintiff  demands  judgment  against  the  defend- 
ants  as  follows : 

'*  1.  That  the  consideration  for  the  transfer  of  said  bnrial  lot  from 
the  plaintiff  to  the  defendant  Hickey  is  usurious,  and  such  transfer 
void. 

'*d.  That  the  transfer  or  conveyance  of  sftid  burial  lot  to  the  do- 
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security  only,  which  character  it  has  not  lost,  and  as 
such  it  mnst  be  considered  (Horn  v.  Keteltas,  46  If.  T. 
806).* 
The  right  of  the  plaintiff  as  mortgagor  conld  not  be 
^  divested  by  the  private  sale  made  by  Hickey  to  Farn- 

liam,  and  by  the  latter  to  Clark  (Lawrence  v.  Farmers' 
Loan  b  Trust  Co.,  13  N.  T.  200).    Neither  Hickey  nor 
Ids  immediate  grantee  conld  give  any  better  right  or 
interest  than  they  really  took.    Besides,  Clark,  when 
he  was  asked  on  the  trial  as  to  his  knowledge  of  the 
original  transaction  between  plaintiff  and  Hickey,  and 
as  to  its  being  a  loan  of  money,  replied,  '^  in  writing  I 
never  heard  of  it."    A  fair  implication  arises  from  the 
qnalification,  that  he  had  otherwise  heard  of  it,  and 
that  would  be  sufficient  to   put  him  upon   inquiry. 
Hickey  conveyed  to  Famham  for  the  nominal   con- 
sideration of  $1,  and  on  the  same  day  Farnham  con- 
veyed to  Clark  for.  the  consideration  of   $225,  but 

feodant  Hickey  was  not  an  absolute  conveyance  thereof  by  the 
pUintift,  but  aa  collateral  security  for  the  payment  of  a  loan  of  money 
made  by  said  defendant  Hickey  to  the  plaintiff,  upon  a  usurious  and 
corrupt  agreement  for  the  payment  of  a  greater  rate  of  interest  than  ia 
allowed  by  the  laws  of  this  State. 

'*  8.  That  the  transfer  or  conveyance  of  said  burial  lot  to  the*  de- 
fendants Famham  and  Clark,  and  each  of  them,  is  without  considera- 
tion, fraudulent  and  void  against  the  rights  of  the  plaintiff. 

^'  4.  That  all  the  conveyances  or  transfers  of  said  burial  lot  are 
void  as  against  law  and  public  policy. 

*'  5.  That  the  defendants  and  each  of  them,  their  and  each  of  their 
agents,  attorneys  and  servants,  be  perpetually  enjoined  and  restrained 
from  in  any  manner  whatever  meddling  or  interfering  with  the  burial 
lot  No.  14,183  in  section  172  of  the  Greenwood  Cemetery  in  the  city 
of  Brooklyn,  and  from  removing  or  attempting  to  remove  from  said 
lot  the  bodies  interred  therein,  or  either  of  them. 

"  And  for  such  other  and  further  relief,  &c." 

*  See  also  Despard  e.  Walbridge,  15  N,  T.  874;  Russell  e.  South- 
w^t  la  Hw>.  U.  8.  189;  Pullerton  v.  McCurdy,  65  N.  T.  687; 
Ounpbell  «.  Dearborn,  109  Mobs.  180;  S.  C,  12  Am,  R  671;  Barrett 
».  Carter,  8  JAm.  68. 
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Clark  held  back  part  of  tb0  price  until  the  bodies  of 
the  plaintiflTs  children,  shoald  be  removed.  The  whole 
transaction  between  Hickey  and  the  other  defendants 
wears  a  suspicious  appearance,  which  the  evidence 
does  not  remove^  and  suggests  a  plan  to  deprive  the 
plaintiff  of  the  burial  plot  unjustly  and  withoujt  notice* 
But  I  apprehend  that  there  are  sufficient  reasons  in 
law  and  equity  to  prevent  the  consummation  of  the 
wrong. 

The  Greenwood  Cemetery  Association  was  iucor- 
I>orated  for  the  purpose  of  establishing  a  burial 
ground,  and  for  this  purpose  it  was  authorized  to 
acquire  a  tract  of  land  within  the  limits  of  the  dty  of 
Brooklyn.  The  cori)oration  was  authorized  to  sell  the 
grounds  in  lots  or  plots,  to  be  used  exclusively  as  a 
place  of  burial  of  the  dead  (See  the  original  act  of 
April  18,  1839,  and  the  several  acts  amending  same). 
There  does  not  api)ear  in  the  charter  of  this  corpora- 
tion, in  terms,  any  absolute  restraint  upon  the  power 
of  voluntary  alienation  of  a  cemetery  lot  by  an  owner. 
Yet  I  am  persuaded  that  when  a  person  has  takea  a 
conveyance  of  a  burial  lot,  and  has  made  interments 
therein  of  the  dead  of  his  family,  it  is  in  such  condi- 
tion that  it  cannot  be  mortgaged  to  secure  the  payment 
of  a  debt  or  the  return  of  money  borrowed.  Such  an 
act  is  prohibited  by  the  equity  and  true  spirit  of  the 
statute.  For,  observe  how  careful  the  legislature  has 
been  to  secure  the  sleep  of  the  dead  from  disturbance. 
The  cemetery  itself  is  exempted  from  public  taxation, 
and  the  lots  or  plots  of  ground  when  conveyed  are 
declared  to  be  exempt  from  assessment,  and  cannot  be 
sold  on  execution,  or  be  applied  to  the  payment  of 
debts  under  any  insolvent  law.  And  as  no  public 
road,  street  or  avenue  shall  be  laid  out  or  opened  over 
the  land,  the  same  would  seem  to  be  absolutely  secured 
against  invasion.  A  mortgage,  equally  with  an  exe- 
cution upon  a  judgment,  might  in  the  end  es;i>ose  the 
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1^  '  for  sale.    And  althongh  the  letter  of  thfi  charter 
Ij^^er  consideration  is  not  so  full,  yet  the  legislature 
j\^^   clearly  expressed  its  mind  upon  this  precise  sub- 
,^^^*^  in  the  provisions  contained  in  chapter  133  of  the 
ti^^^*(/1847,  entitled  an  act  authorizing  the  incorpora- 
ft   J^  of  "rural  cemeteries."    By  section  11  of  that  act, 
/^^^  provided  that  when  plots  or  lots  shall  be  trans- 
^'^^^^d  to  individual  holders,  and  after  there  shall  have 
V^^^an  interment  in  a  lot  or  plot  so  transferred  to 
^^'^Svidual  owners,  such  lot  or  plot,  from  the  time  of 
^ch  interment,  shall  be  forever  thereafter  inalienable, 
and  shall,  upon  the  death  of  the  holder  or  proprietor 
thereof,  descend  to  the  heirs-at-law  of  such  holder  or 
proprietor,  and   to    their  heirs-at-law  forever ;   and 
chapter  810  of  the  Laws  of  1879  declares  that  it  shall 
bot  be  lawful  to  mortgage  land  used  for  cemetery  pur- 
poses, or  to  apply  it  in  payment  of  debts. 

Legislation  upon  this  subject  has  been  in  accord, 
with  the  sentiments  of  humanity,  and  with  the  spirit 
of  our  civilization,  and  has  shown  a  considerate  regard 
for  the  sanctity  of  the  burial-places  of  the  dead.  By 
the  incorporation  of  cemeteries,  and  their  preservation 
as  8Qch,  it  has  secured  an  immunity  from  disturbance 
for  the  dead  which  could  not  be  obtained  through 
burials  in  church-yards,  which  were  liable  to  be  un- 
settled by  the  sale  of  the  church  property. 

When  the  case  of  Lautz  v.  Buckingham  was  before 
Mr.  Justice  Bbady  at  special  term,  he  distinctly  pro- 
nounced against  the  legality  of  a  mortgage  executed 
upon  a  cemetery  lot  by  the  proprietor  thereof.    He 
says,  ^'  regarding  it  in  the  light  of  a  mortgage  security, 
I  think  it  is  not  to  be  sustained.    It  is  against  good 
morals,  and  therefore  against  the  policy  of  the  law,  to 
encourage  such  instrhments"  (11  Abb.  Pr.  N.  8.  64). 
It  is  true  that  the  judgment  of  the  special  term  was 
reversed  at  the  general  term  (Lautz  v.  Buckingham,  4 
Lans.  484).    But  it  is  to  be  borne  in  mind  that  in  that 
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case  no  interment  had  been  made  in  the  lot  at  the  time 
the  mortgage  was  given,  and  it  may  be  that  it  might 
not  be  considered  an  offense,  either  against  good 
morals,  public  policy,  or  against  the  spirit  of  the 
statute,  to  convey  or  mortgage  a  cemetery  lot  before 
an  interment  had  been  actually  made  therein.  For  such 
a  sale  or  conveyance  satisfactory  reasons  might  possibly 
exist.  A  man  might  desire  to  change  his  lot  for  one 
larger  or  more  eligible.  I  do  not  regard  the  act  of 
April  6,  1860,  as  affecting  the  question  we  are  now 
considering.  It  declares  under  what  circumstances  a 
lot  is  inalienable.  It  does  not  authorize  a  mortgage  or 
a  sale  thereunder  by  implication  even.* 

But  that  it  is  an  offense  against  good  morals  to 
mortgage  a  small  isolated  plot  of  ground  in  a  cemetery, 
dedicated  exclusively,  under  the  sanctions  of  the  law, 
as  a  sanctuary  for  the  dead  of  one's  family,  and 
already  coasecrated  by  the  ashes  of  one's  kindred,-  I 
am  sure  cannot  be  well  questioned.  Such  a  trans- 
action is  clearly  a  breach  of  the  policy  of  the  statute, 
is  contrary  to  its  equity,  and  is  within  the  evils  it  was 
designed  to  cure,  and  our  moral  nature  protests  against 
it.  As  a  consequence  of  such  a  transaction,  we  have 
here  a  stranger  calling  upon  a  father  to  disinter  his 
three  children,  who  have  been  buried  for  a  period  of 

*  L,  1850,  c.  152,  p.  816,  entitled  *'  An  act  farther  to  amend  an  act 
entitled  an  act  to  incorporate  Greenwood  Cemetery,'*  provides 
that — 1 1.  *^  Any  lot  or  lots  hereafter  to  be  conveyed  by  said  'corpora*  , 
tion,  may  bo  so  conveyed  that  upon  sach  conveyance  thereof,  or  after 
there  shall  have  been  an  interment  therein,  such  lot  or  lots  shaU  be 
forever  inalienable."    •    .    •    • 

§  2.  '*  Any  lot  or  lots  heretofore  conveyed  by  the  said  corporation, 
or  which  may  hereafter  be  conveyed  in  the  manner  heretofore  au- 
thorized, may  be  held  and  enjoyed  in  the  manner  authorized  by  the 
first  section  of  this  act,  provided  the  same  be  signided  and  declared 
by  any  instrument  in  writing,  or  by  any  last  will  and  testament  duly 
made  and  executed  by  the  holder  or  proprietor  of  such  lot  or  lota  for 
that  purpose." 
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ten  years  in  a  cemetery  lot>  with  a  threat  that  if  the 
parent  will  not,  he  himself  will  do  it.  And  suppose 
he  carries  his  threat  into  execution,  what  then) 
Sepulture  must,  in  the  end,  be  had,  and  that,  it  is 
believed,  the  statute  was  intended  to  secure  per- 
manently,  against  disturbance  from  any  such  cause  as 
is  indicated  by  the  mortgage  in  question. 

The  sentiments  and  feelings  which  people  in  a 
Christian  State  have  for  the  dead,  the  law  regards 
and  respects,  and  however  it  may  have  been  anterior 
to  our  legislation  on  the  subject  of  cemeteries,  the  dead 
themselves  now  have  rights,  which  are  committed  to 
the  living  to  protect,  and  in  doing  which  they  obtain 
security  for  the  undisturbed  rest  of  their  own  remains. 

In  any  view  which  may  be  taken  of  this  subject  I 
am  sure  that  the  defendant  should  be  restrained  from 
interfering  with  the  children's  graves.  If  the  con* 
veyance  executed  by  the  plaintiff  to  Hickey,  although 
it  be  in  form  absolute,  is  supposed  to  confer  any 
present  right,  it  must  yield  to  the  easement  of  the 
bodies  already  buried  there,  which  should  in  no 
event  be  disturbed  (Moreland  v.  Richardson,  22  Beav. 
696;  S.  C,  24  Id.  33;  First  Presbyterian  Church  v. 
Second  Presbyterian  Church,  2  Brewster  IPenn.] 
872). 

But,  as  has  been  already  decided,  the  conveyance 
to  Hickey  was  a  mortgage  security  only,  and  until  the 
plaintiff's  rights  have  been  judicially  ended  through  a 
proceeding  in  court  his  complete  possession  and  con- 
trol of  the  lot  cannot  be  interfered  with,  and  for  that 
reason  also  the  threatened  acts  should  be  restrained. 
And  a  suit  in  equity  is  a  proper  proceeding  to  secure 
such  restraint. 

In  Kurtz  v.  Beatty  (2  Pet.  666,  584)  Judge  Story 
says:  ^^It  is  a  case  where  no  action  at  law  could 
afford  an  adequate  and  complete  *  remedy.  The 
lemedy  must  be  sought,  if  at  all,  in  the  protecting 
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power  of  a  court  of  chancery,  operatiog,  by  its  injuno- 
CioQ,  to  "preaeTve  the  repose  of  the  ashes  of  the  dead 
and  the  religions  sensibility  of  the  living." 

Taking  np  dead  bodies  from  the  place  where  they 
hare  been  interred,  without  authority,  is  a  misde- 
meanor at  common  law  (4  Stephen  Comm.  371 ;  B^ 
V.  Twiss,  10  ^.  <&  ^.  288 ;  see  also  Paper  of  Mr.  R.  8. 
Guernsey,  read  before  Medico-Legal  Society,  February 
4,  1680,  on  the  ''  Law  of  Burial"). 

But,  in  addition  to  relief  by  injunction,  I  am  of 
opinion  that  it  should  be  adjudged,  for  the  reasons 
above  stated,  that  the  transfer  made  by  tiie  plaintiff  to 
Hickey  of  the  cemetery  lot,  as  security  for  a  loan  of 
money,  was  and  is  void,  and  that  the  subsequent  trans- 
fers to  the  other  defendants  are  also  void,  and  that 
they  should  severally  be  delivered  up  to  be  canceled, 
and  that  the  plaintiff's  name  should  be  restored  to  the 
records  of  Greenwood  Cemetery  as  the  owner  of  the  lot. 

The  loan  of  money  made  by  Hickey  to  the  plaintiff, 
it  is  urged  on  behalf  of  the  plaintiff,  was  usurious  and 
▼oid^  but  the  relief  granted  is  not  put  upon  that 
ground.  And  if  Hickey  or  his  assigns  conclude  that 
they  have  any  legal  claim  for  the  recovery  of  the 
money  loaned  they  are  at  liberty  to  institute  and  pros- 
ecute an  action  for  its  recovery,  to  which  the  plaintiff, 
notwithstanding  this  determination,  may  interpose  any 
defense  he  may  have. 


KITTREDGE  v.  KELLOGG  BRIDGE  CO. 
N.  T.  Supreme  Court ;  Erie  Special  Term^  JuLy^  1880, 

DI88OLUTIOH   OF    CSORFOBATION. — ^MaNTTFACTXTBENG    OoBPOBATIOK.-^ 

Btocsholdbrs. 

The  neglect  of  a  corporation  for  more  than  a  year  to  pay  ita  debts  is 
•afficient  to  joatify  proceedings  for  its  diaaolation.* 


♦  CoiA  CHv.  Pro.  §  1,785. 
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And  Boeh  proceedings  may  be  instituted  by  a  stockholder  of  a  coTpo>- 
lation  organiaed  noder  the  genezal  mannfactiiring  laws  of  thia 
State.* 

Motion  to  continne  injanction,  and  for  a  receiver. 
The  facts  are  saf&ciently  stated  in  the  opinion. 

S/iddon  T.  Ylele^  for  plaintiffs  and  motion. 

Adelbert  Mootj  for  defendant  opi)osed. 

Daioels,  J. — ^This  action  has  been  brought  by  thd 
plaintiffs  as  tnistees  and  stockholders  of  the  Kellogg 
Bridge  Company,  a  manafactnring  corporation  formed 
under  the  laws  of  this  State,  to  dissolve  the  corpora*- 
tion,  and  for  the  appointment  of  a  receiver  because  of 
its  insolvency,  and  its  failure,  for  a  greater  i)eriod  thaa 
one  year,  to  pay  its  debts.  And  the  present  motion 
is  for  the  continuance  of  an  injunction  already  issued, 
and  the  api)ointment  of  a  receiver.  Its  failure  to  pay 
its  debts  for  that  period  of  time  has  been  shown,  but 
whether  it  can  properly  be  held  to  have  been  at  any 
time  insolvent  is  certainly,  to  say  the  least,  much  more 
doubtful.  The  examination  of  the  affidavits  made  in 
affirmation  of,  and  to  disprove,  that  disputed  fact,  will 
not  now  be  necessary.  For  the  neglect  of  the  corpora- 
tion, for  a  greater  period  than  one  year,  to  pay  its 
debts,  is  sufficient,  under  the  statute,  to  justify  the 
prosecution  of  this  action  (3  B.  S.  6  ed.  748,  §  60). 
This  section  differs  from  the  one  next  succeeding  it| 
providing  a  similar  remedy  against  corporations  having 
banking  powers,  or  authority  to  make  insurance,  in  the 
circumstance  that  their  stockholders  were  specially 
authorized  to  institute  the  designated  proceedings  {Id* 
749,  §  52).  And  it  was  conformably  to  that  provision 
that  the  case  of  Ward  v.  Sea  Ins.  Co.  (7  Paige  Oh. 
294)  was  decided.  But  notwithstanding  the  omission 
of  a  similar  enactment,  applicable  to  other  corpora- 

*  As  to  future  actions,  this  rule  is  modified  by  Code  Civ.  Pr(K 
<  1,786. 
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tions,  it  was  still  held  that  such  an  action  might  be 
maintained  by  the  stockholders  of  a  manufacturing  cor- 
poration (Mickles  v.  Rochester  City  Bank,  11  Paige 
Ch.  118). 

Bat  since  the  latter  decision  was  made  in  an  act 
to  regulate  proceedings  against  corporations,  it  has 
been  provided  that  all  actions  and  proceedings  against 
a  corporation,  when  the  relief  sought,  or  which  can  be 
granted  therein,  shall  be  the  dissolution  of  such  cor- 
poration, or  the  removal  or  suspension  of  any  officer 
thereof,  shall  be  brought  by  the  attorney -general  in 
the  name  of  the  i)eople  of  the  State  (1  L.  1870,  422, 
§  2).    And  this  was  correctly  held  to  be  applicable  to, 
and  to  include,  an  improvement  corporation,  in  Wil- 
mersdoerffer  v.  Mahopac  Imprvt.  Co.  (18  J7?m,  387). 
But  that  does  not  api>ear  to  have  been  a  corporation 
formed  under  the  manufacturing  laws  of  this  State. 
In  that  respect  it  materially  differs  from  the  present 
action.    For  it  is  alleged  in  the  complaint  in  this  case, 
that  the  corporation  now  proceeded  against  is  a  manu- 
facturing corporation  organized  and  existing  under  the 
laws  of  this  State ;  and  that,  has  not  been  denied  by 
either  of  the  defendants.     If  that  allegation  be  as- 
sumed to  be  true,  as  it  certainly  should  be  under  these 
circumstances,  then  neither  this  provision  of  the  act  of 
1870,  nor  the  case  last  referred  to,  constitute  any  legal 
objection  to  the  success  of  the  present  action.    For,  by 
the  concluding  part  of  section  6  of  the  act  of  1870,  it 
was  declared  to  be  inapplicable  to  associations  having 
banking  powers,  or  power  to  make  insurance,  or  to 
such  as  shall  be  organized  under  the  general  manu- 
facturing laws  of  this  State  (1  £.,  1870,  423,  §  5).* 

These  general  laws  are  the  only  laws  under  which 
manufacturing  corporations  can  be  organized  in  this 

*  By  L.  1875,  c.  428,  it  was  alao  declared  inapplicable  to  saviDgs 
banks. 
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State,*  and  coDsequently,  under  the  allegations  of  the 
complaint,  this  must  be  held  to  be  one  of  these  ex- 
empted  corporations,  to  which  the  provisions  of  this 
act  have  no  application. 

The  case  of  Medbury  v,  Rochester  Prear  Stone  Co. 
(19  ffuTij  498)  is  also  an  authority  in  support  of  the 
action  by  the  plaintiffs  as  stockholders.  For,  as  it  is 
not  within  the  restraints  imposed  by  the  act  of  1870,  it 
can  be  well  sustained  under  the  construction  given  to 
the  provision  of  the  preceding  statute,  declaring  for 
what  defaults  bodies  of  this  nature  may  be  dissolved. 
They  have  been  held  to  include  corporations  of  this 
description.  And  in  the  first  case,  holding  that  to  be 
the  effect  of  the  law,  the  conclusion  was  finally  sanc- 
tioned by  the  highest  judicial  tribunal  of  the  State 
(Mickles  v.  Rochester  City  Bank,  11  Paige  Oh.  118). 
The  result,  therefore,  necessarily  follows  that  the 
motion  made  should  be  allowed  to  prevail,  and  that  a 
receiver  of  the  property  and  effects  of  this  corporation 
mnst  be  appointed. 

The  person  to  be  selected  will  be  named  after  hear- 
ing the  parties,  on  the  settlement  of  the  order. 


MOORE  V.   MOORE. 
City  Court  of  BrooJclyn  ;  Special  Term^  August y  1877. 

DivoRCB.  — Re-mabbiagb — Ajuolovy, 

The  proyision  of  2  K  8. 146,  {  49, — forbidding  the  re-marriage  of  a 
party  divorced  for  adaTtery, — ^precludes  even  re-marriage  with  the 
party  who  obtained  the  diyorce.t 

*  But  see,  however,  L.  1875,  p.  755,  c.  611,  an  act  which  seems 
Bot  to  have  been  very  generally  resorted  to  as  yet. 

f  Same  stat.,  8  i?.  5.  6  ed.  157,  §  62  [49].  Whether  this  is  still 
in  fall  force  is  questioned.  The  statutes  on  which  the  question  turns 
are  as  follows:  X.  1879,  p.  281,  c.  164;   p.  405,  c.  821;  Code  Civ. 
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Such  re-marriAge  without  leave  of  the  court  is  a  fmiUity. 

Bnch  a  diroroed  adulterer  who  re-marries  his  former  wife,  without 
leave  of  courts  cannot  be  allowed  to  assert  any  rights  against  such 
former  partner,  based  on  his  own  violation  of  law  in  re-marrying. 

In  the  present  case  such  re-marriage, — ffeld^  no  defense  to  a  motioA 
to  enforce  payment  of  alimony. 

This  was  a  motion  to  compel  the  payment  of  ali- 
mony by  defendant  after  a  decree  of  absolute  divorce. 
The  defendant  resisted  the  motion^  on  the  ground  that 
since  the  divorce  was  procured,  the  plaintiff  and  he 
had  re-married.  The  second  marriage  ceremony  was 
performed  in  this  State. 

D.  B.  Thompson^  for  plaintiff. 
Robert  Joh/Mtotve^  for  defendant. 

Beynolds,  J. — Our  statute  provides  that  "no  de- 
fendant convicted  of  adultery  shall  marry  again  till 
the  death  of  the  complainant." 

Defendant's  counsel  argues  strenuously  that  thi^ 
prohibition  applies  only  to  a  marriage  with  some  per- 
son other  than  the  complainant,  claiming  that  the  in^ 
jured  party  has  the  right  of  condonation  even  after  the 
judgment. 

The  statute  makes  no  such  exception,  and  the 
court  has  no  right  to  amend  the  statute. 

Judge  Johnson  says  (11  N.  T,  236) :  "  The  in- 
capacity of  an  adulterer,  divorced  on  that  ground  by 
one  of  our  courts,  to  marry  again  in  this  State,  during 
the  life  of  the  injured  party,  was  grounded  upon  th^ 
views  entertained  by  our  legislature  in  respect  to  the 
married  relation  ;  they  considered  such  a  person  unfit 
again  to  assume  obligations  which  he  had  once  disre- 
garded." 


•Mft 


JFVtf.  §  1,761,  passed  May  6,  1880  (2  L.  1880,  p.  1;  to  take  effect 
September  1,  1880,  Id»  $  8,856;  but  to  be  construed  in  reference  to 
conflicting  acts  as  if  passed  January  6,  1880«  Id,  $  8,855),  and  JS. 
1880,  c.  245,  p.  868  [8]  4  (passed  May  10,  1880),  saving  from  the  i^ 
peal  said  section  40  of  2  R.  S.  146. 
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Whether  this  be  the  reason  of  the  rale,  or  whether 
the  disability  was  imposed  as  a  punishment  for  the 
offense,  the  reason  and  the  letter  of  the  statute  apply 
to  a  re-marriage  with  the  complainant  as  well  as  to  a 
re-marriage  with  any  other  person. 

In  the  case  of  Colvin  v.  Colvin  (2  Paige,  386),  the 
parties  having  become  reconciled,  and  desiring  to  re- 
some  their  marital  relations  after  a  decree  of  divorcoi 
applied  to  the  chancellor  upon  their  joint  petition,  to 
open  and  vacate  the  decree,  so  that  the  parties  mighib 
be  restored  to  their  former  rights  and  privileges. 

Chancellor  Walwobth,  thinking  it  a  proper  case 
to  do  so,  opened  the  enrolment  and  vacated  the  decree, 
and  directed  the  bill  to  be  dismissed,  without  prejudice, 
however,  to  the  rights  which  any  third  person  might 
have  acquired  under  the  decree. 

In  granting  this  relief,  the  chancellor  says :  ^'  So 
long  as  the  decree  remains  in  force,  one  of  the  parties 
18  prohibited  from  marrying  again,  even  to  the  farmer 
husband  or  wife.  If  the  parties  should  cohabit  with- 
out applying  to  the  court  to  open  the  decree,  all  the 
issue  of  such  illegal  intercourse  would  be  illegiti- 
mate." 

The  defendant's  marriage  being  forbidden  by 
statute,  he  is  guilty  of  a  misdemeanor  (People  v. 
Hovey,  6  Barb.  117),  and  he  cannot  be  permitted  to 
set  up  his  own  violation  of  law  as  a  reason  why  he 
should  not  comply  with  the  judgment  of  the  court. 
He  remains  liable  to  pay  the  alimony,  except  so  far  as 
he  may  have  already  contributed  to  the  support  of  the 
plaintiff. 

The  order  will  be  settled  on  notice. 
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FREEMAN  v.  FREEMAN. 

If.    Y.    Supreme   Courts    First   Department^  First 
District;  Special  Term  and  Ohambers^  Sep- 
tember, 1880. 

AiiiMoinr. 

Upon  dismissal  of  complaint  on  a  husband's  action  for  divorce  on  the 
ground  of  adultery,  the  court  may  allow  alimony  and  counsel 
fee.* 

The  court  ordering  or  adjudging  such  payment  may  enforce  obedience 
by  process  for  contempt.! 

Habeas  corpus. 

Stewart  W.  Freeman  brought  an  action  in  the  New 
York  saperior  court,  against  his  wife  Hannah,  for  a 
divorce ;  and  she  made  default.  The  default  was 
opened  on  her  application,  and  leave  to  defend  granted 
on  condition  that  she  stipulate  not  to  ask  for  alimony 
and  counsel  fee  pendente  lite. 

She  answered,  and  the  action  was  tried  before  a 
referee,  who  found  in  her  favor.  Her  counsel  then 
moved  before  judgment  for  an  order  granting  alimony. 
It  was  granted,  to  be  computed  from  the  date  of  open- 
ing the  default,  and  a  further  sum  was  allowed  for 
expenses  of .  the  action.  Judgment  dismissing  the 
complaint  was  afterward  entered. j:    Subsequently,  the 

*  The  provisions  of  the  Code  of  Civil  Procedure,  which  took 
effect  since  the  judgment  in  this  case,  do  not  alter  the  rule.  Section 
1,769. 

t  See  Allen  «.  Allen,  p.  176  of  this  volume,  and  note. 

}  The  statutory  power  to  grant  an  order  requiring  payment  of  an 
aUowance  for  the  expenses  of  the  action,  is  expressed  only  to  extend 
'*  during  the  pendency  of  the  action."  Cade  Oiv.  Pro,  1 1,769.  As  to 
whether  this  includes  proceedings  after  judgment,  see  Griffin  «. 
Griffin,  A7  N.  F.  184  ;  Wood  v.  Wood,  7  Lans.  204  ;  Eampo.  Eamp, 
69  If.  T.  212,  rev'g  87  Super.  Ot.  (J.  d  8.)  241 ;  FeUows  «.  Heer- 
mons,  18  Ahb.  Pr.  If.  8,  1 ;  reiterated  in  Spears  «.  Mathews,  66  N.  T. 
127.  rev'g  6  Hun^  489. 
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allowance  not  having  been  paid,  defendant  took  an 
order  to  show  canse  against  plaintiff,  on  the  retnm  of 
which,  after  a  hearing,  an  order  of  commitment  for 
contempt  in  not  paying  was  granted  by  Sedgwick,  J., 
and  the  plaintiff  having  been  arrested  thereon  and 
committed,  the  present  writ  of  habeas  corpus  was 
issued  to  bring  him  before  one  of  the  justices  of  the 
supreme  court. 

A.  A  L.  Leftyyj  for  the  petitioner. 

» 

A.  J.  Perry y  in  opposition. 

Lawrence,  J.— The  superior  court  had  jurisdiction 
of  the  person  of  the  petitioner,  and  of  the  subject-mat- 
ter. The  order  making  an  allowance  to  the  wife  for 
alimony  and  counsel  fee,  upon  the  dismissal  of  the 
complaint,  was  also  in  accordance  with  the  established 
practice  of  the  late  court  of  chancery  (Q^ermond  i?. 
Germond,  1  Paige  Ch.  83).  And  the  superior  court 
also  had  power  to  punish  the  petitioner  for  his  con- 
tempt in  refusing  to  obey  its  order. 

The  application  to  discharge  the  petitioner  must, 
therefore,  be  denied,  and  he  must  be  remanded. 


ALLEN  V.  ALLEN. 

If.  T.  Supreme  Courts  First  Department;  JSpedaZ 

Term,  January^  1880. 
Agairty  Marchy  1880. 

AUMOHY,  AO.,    IK  DiVOBCB  FOB   InCAPACITT. — COFrElCFT  Hf  NOK- 

PATiOEirr.-^-Lncrro. — Habbab  Cobfcb. 

Afimony  and  coanael  fee  will  be  granted  to  the  wife  in  an  action 
against  her  husband,  to  annul  the  marriage  on  the  ground  of  his 
pbyiical  incapacity  to  enter  into  the  marriage  state.'*' 

The  case  of  Bartlett  v.  Bartlett  {Clwh  Ch,  460),  not  followed. 

*  Compare  Code  Oiv.^  Pro.  U  1,742-1,774. 
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A.  kusbaad  found  guilty  of  contempt  of  coart,  for  noa-p&yment  of 
alimony  and  counsel  fee,  and  ordered  to  be  committed*  to  the  county 
jail,  is  not  entitled  to  jail  liberties.'*' 

The  insertion  in  the  order  for  commitment,  of  costa,  incuiTed  prior  tof 
or  in  the  original  order,  wiH  not  inTaHdate  the  commitmont,  bol 
tbcy  will  be  deducted  from  tbe  proper  legal  amoimt,  and  the  latter 
only  are  enforcible  witb.  the  alimony  and  coiuoael  fees  by  the  com- 
mitment 

L  January^  1880. 

Motion  by  plaintiff  for  alimony  pending-  the  action, 
and  for  a  counsel  fee  to  prosecute  the  same. 

The  action  was  brought  by  Priscilla  Allen,  against 
her  husband,  Gteorge  W.  Allen,  for  a  diyorce  annulling 
the  marriage  contract  upon  the  ground  that  he  was 
physically  incapable  of  entering  into  the  marriage 
state. 

The  complaint  alleged  the  marriage  of  the  parties 
at  the  city  of  New  York,  on  May  16,  1879,  and  resi- 
dence in  this  State.  It  then  allied  the  defendant's 
physical  incapacity  of  entering  into  the  marriage  state, 
and  gave  the  facts  thereof,  which  it  was  alleged  were 
known  to  him  and  unknown  to  her,  and  were  inten- 
tionally and  fraudulently  concealed  from  her. 

The  complaint  then  demanded  judgment  that  the 
said  marriage  be  aimulled  and  declared  void. 

The  answer  admitted  the  marriage  and  residence, 
and  denied  each  and  every  other  allegation. 

The  affidavit  of  the  plaintiff,  upon  which  the  motion 
was  made,  stated  that  she  is  the  wife  of  the  defendant, 
and  that  she  commenced  the  action  to  obtain  a  divorce 
from  her  marriage,  upon  the  ground  of  her  husband's 

*  By  section  1,778  of  the  N.Y.  Ck>de  Civil  Procedure,  disobedience 
to  an  order  to  pay  aUmony  in  an  action  for  divorce  for  adultei7>  or  for 
a  separation,  is  to  be  pmilshed  by  proceedings  for  contempt  nnder 
sections  2,268,  &o, ;  and  the  court  may  discharge  for  inability  to  pay 
(}  2,286),  and  meanwhile  the  prisoner  is  not  entitled  to  the  libeitifis 
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physical  incapacity  of  entering  into  the  marriage  state, 
and  for  his  fraud  ui)on  her  in  this  respect. 

That  she  has  lived  and  resided  with  said  defendant 
as  his  wife  for  about  three  months,  at  the  residence  of 
said  defendant,  at  Hastings,  on  the  Hudson ;  that  she 
was  obliged  to  submit  to  his  ineffectual  embraces  until 
August  1,  1879,  when  she  was  compelled  to  leave  him. 
That  defendant  had  been  brutal  to  her,  injuring  and 
hurting  her  body ;  he  was  gruff  and  unkind  in  his 
manner,  all  proceeding  from  his  physical  incapacity 
and  anger,  chagrin,  and  suffering  because  he  could  not 
consummate  the  marriage  with  her.  She  then  nar- 
rated several  facts  in  proof  of  the  above. 

She  further  alleged,  that  during  the  whole  of  their 
married  life  he  had  only  given  her  $22 ;  never  had 
bought  her  any  clothing,  never  even  paid  her  railroad 
fare ;  she  was  obliged  to  live  on  her  own  means,  which 
were  nearly  gone.  That  she  was  in  great  need  to  pay 
the  expenses  of  this  suit  and  to  prosecute  the  same ; 
she  had  not  hitherto  made  application  for  counsel  fee, 
or  alimony,  because  she  thought  she  could  finish  the 
case  with  the  little  money  she  had,  and  as  a  matter  of 
pride  ;  but  now  she  is  compelled  to  do  so,  or  else  give 
give  up  the  suit,  and  remain  in  her  terrible  situation. 

The  affidavit  then  alleged  facts  showing  the  means 
of  the  defendant  to  pay  $250  counsel  fee,  and  $7  per 
week  alimony. 

The  affidavit  further  alleged  that  the  defendant 
claimed  he  would  win  the  suit,  and  that  thus  the  de- 
fendant showed  she  would  remain  his  wife,  and  he 
would  have  to  support  her,  whether  she  lived  with  him 
or  not,  as  she  could  not  live  with  him  in  consequence 
of  his  brutality. 

The  affidavit  of  George  P.  Langbein  stated  that  de- 
fendant and  his  counsel  were  defending  the  action  very 
closely,  and  that  expert  medical  witnesses  would  have 
to   be  called,  which  would  be  very  expensive.     It 

Vol.  Vin.— 12 
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showed  the  proceedings  in  the  canse  thus  &r,  and 
that  the  Hon.  Nathaniel  Jarvis,  Jr.,  referee,  had  re- 
fased  to  dismiss  the  complaint  upon  defendant's 
motion,  when  the  plaintiff  rested  her  testimony.  It 
also  appeared  that  there  was  a  stenographer  in  the 
case,  and  that  a  great  deal  of  testimony  had  been  taken 
at  great  expense. 

That  the  defendant  had  opened  his  case,  and  ex- 
ams ned  three  physicians,  who  had  testified  that  the 
defendant  was  a  perfect  man. 

The  afBdavit  of  the  defendant  admitted  he  was 
plaintiff's  husband ;  he  denied  his  physical  incapacity, 
and  any  fraud  upon  the  plaintiff ;  that  he  had  been 
examined  by  three  eminent  and  experienced  physi- 
cians, who  pronounced  him  a  perfect  man,  and  had  so 
testified  before  the  referee. 

That  he  had  not  paid  his  counsel  anything,  and 
whatever  sum  he  had  paid  was  advanced  by  a  relative, 
not  his  father  or  mother ;  that  he  was  a  i)oor  man,  and 
had  no  means ;  owned  no  prox)erty  of  any  value ; 
earned  his  living  by  laboring  in  a  quarry  in  which  he 
had  no  interest,  and  had  given  the  plaintiff  all  his 
earnings. 

Deponent  alleged  that  he  had  had  sexual  inter- 
course with  plaintiff,  but  she  afterward  refused  to  permit 
it ;  that  he  has  said  he  would  win  this  cause,  and  that 
it  would  be  unjust  to  him  to  be  compelled  to  furnish 
means  to  this  plaintiff  to  fight  him. 

E.  T.  Lovatt,  defendant's  attorney,  made  an  affidavit 
that  from  the  evidence  already  in  the  case  it  would  be 
impossible  for  plaintiff  to  succeed,  and  otherwise  cor- 
roborated defendant's  affidavit. 

E.  T.  Lovatt^  for  the  defendant,  in  opposition  to 
the  motion  : — Insisted :  that  the  court  cannot  order  an 
allowance  for  costs  or  alimony,  in  the  wife's  suit  to 
declare  a  marriage  null  by  reason  of  the  husband's 
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physical   incapacity,  and  cited  Bartlett  v.  Bartlett, 
Clarke,  460. 

George  F.  Langhein,  for  the  plaintiff,  in  sup- 
port of  the  motion. — ^Vice-Chancellor  Whittelsey's 
decision,  above  cited,  was  in  a  case  where  all  his 
sympathies,  from  the  facts,  were  against  the  applica- 
tion. The  decision  has  never  been  followed.  Its 
reasoning  was  overthrown  by  Chancellor  Walworth, 
in  1845,  in  a  case  where  alimony  and  counsel  fee  were 
given  the  wife  in  an  action  for  divorce,  on  the  ground 
of  the  nullity  and  illegality  of  the  marriage.  Chapter 
8  of  the  Revised  Statutes  (3  Id,  6  ed.  p.  147)*  treats 
"Of  the  domestic  relations,"  and  has  four  titles.  The 
first  is  "Title  1.  Of  husband  and  wife."  This  title 
has  seven  articles,  as  follows :  Art.  1.  Of  marriage, 
and  the  solemnization  and  proof  thereof.  Art.  2.  Of 
divorces  on  the  ground  of  the  nullity  of  the  marriage 
contract.  Art.  3.  Of  divorces,  dissolving  the  marriage 
contract.  Art.  4.  Of  separations,  or  limited  divorces. 
Art.  6.  General  provisions,  applicable  to  the  last  two 
"sections"  (see  p.  147)  where  the  analysis  does  not  say 
"articles."  (The  two  other  articles  of  this  chapter  and 
title  are  not  in  point. )  Article  2,  under  which  our  cause 
of  action  comes,  runs  from  section  33  to  section  60.  It 
commences  "  Sect.  33.  The  supreme  court  may,  by  a 
sentence  of  nullity,  declare  void  the  marriage  con- 
tract, for  either  of  the  following  causes,  existing  at  the 
time  of  the  marriage."  There  are  five  subdivisions ; 
the  second  is  as  follows :  "2.  That  the  former  husband 
or  wife  of  one  of  the  parties  was  living,  and  that  the 
marriage  with  such  former  husband  or  wife  was  then 
in  force."  It  will  be  seen  that  under  this  subdivision 
alimony  and  counsel  fee  have  been  repeatedly  given. 
Snbd.  8  is  "That  one  of  the  parties  was  an  idiot  or 

^  Compare  the  revision  of  these  provisions  in  chapter  15  of  the 
Oode  of  Civil  Procedure. 
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lunatic."  '^Subd.  4.  That  the  consent  of  one  of  the 
I)arties  was  obtained  by  force  or  fraud."  "Subd.  5. 
That  one  of  the  parties  was  physically  incapable  of 
entering  into  the  married  state."  Section  48  of  this 
article  reads  as  follows:  ^^ Suits  to  annul  a  marriage 
shall  be  by  bill,  and  shall  be  conducted  in  the  same 
manner  as  other  suits  prosecuted  in  the  courts  of 
equity ;  and  the  court  shall  have  the  same  power  to 
award  issues,  to  decree  costs  and  to  enforce  its  decrees, 
as  in  other  cases."  The  last  section  of  article  4  is 
section  70.  Article  6  is  headed :  ^^  General  pro- 
visions," &c.,  and  commences  with  section  71,  and 
reads  as  follows :  '^  If  a  married  woman  at  the  time  of 
exhibiting  a  bill  against  her  husband,  under  the  pro* 
visions  of  either  of  the  two  last  articles,  shall  reside 
in  this  State,  she  shall  be  deemed  an  inhabitant 
thereof,  although  her  husband  may  reside  elsewhere." 
It  will  be  seen  that  this  section  expressly  mentions, 
^' under  the  provisions  of  the  last  two  articles,"  and 
that  sections  72,  73  and  74,  the  rest  of  the  sections  of 
this  article,  say  nothing  about  it,  and  clearly  and  of 
necessity  must  refer  to  all  the  foregoing  articles  about 
*'  divorces."  The  next  section,  72,  shows  this,  in  con- 
nection with  the  former  titles,  an4  provisions  of  the 
former  articles.  It  is  as  follows:  "In  every  suit 
brought  either  for  a  divorce,  or  for  a  separation,  the 
court  may  in  its  discretion  require  the  husband  to  pay 
any  sums  necessary  to  enable  the  wife  to  carry  on  the 
suit,  during  its  pendency ;  and  it  may  decree  costs 
against  either  party,  and  award  execution  for  the 
same,  or  it  may  direct  such  costs  to  be  paid  out  of  any 
property  sequestered  or  in  the-power  of  the  court  or  in 
the  hands  of  the  receiver."  The  heading  of  article 
2,  under  which  this  action  is  brought,  is,  "Of 
divorces  on  the  ground  of  the  nullity  of  the  marriage 
contract."  Thus  this  action  is  for  "divorce,"  and 
comes  within  section  72  of  article  6.    Section  73  does 
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not  repeat  the  language  of  section  71,  to  wit :  ^'  under 
the  provisions  of  the  last  two  articles."  Sections  73 
and  74,  also  contain  many  provisions  for  carrying  out 
the  practical  provisions  of  article  2.  These  two 
sections  do  not  repeat  the  language  of  section  71.  If 
the  provisions  of  article  5  did  not  apply  to  the  preced- 
ing four  articles,  the  court,  strictly  speaking,  would 
often  be  i)owerless  to  carry  out  those  provisions. 
Again,  if  sections  72,  73  and  74  of  article  6  apply  only 
to  articles  3  and  4,  where  are  the  '^  general  provisions" 
applicable  to  articles  1  and  2.  The  glaring  injustice  of 
such  a  construction  is  apparent.  It  is  impossible  that 
the  revisers,  in  the  days  when  marriage  gave  the  hus- 
band the  wife's  property,  could  have  intended  to  ex- 
cept cases  of  this  class.  The  report  in  Bartlett  v. 
Bartlett,  relied  on  by  defendant,  is  meager,  without 
arguments  or  authorities  cited  by  counsel,  or  even  by 
the  editor  of  the  second  edition,  Hon.  N.  C.  Moak. 
The  court  rely  on  the  fact  that  there  was  no  necessity 
for  the  allowance  in  that  case;  and  I  have  already 
shown  that  what  is  added  on  the  construction  of  the 
statute  is  erroneous.  So  he  errs  in  saying  the  action 
does  not  proceed  on  the  ground  of  there  being  a  mar- 
riage. North  V.  North  (1  Barb.  Ch.  241),  decided  by 
Chancellor  Walworth  in  1845,  disposes  entirely  of 
the  erroneous  reasoning  in  Bartlett  9.  Bartlett.  The 
English  rule  is  the  same  as  here  contended  for  (Rey- 
nolds n.  Reynolds,  46  L.  J.  N.  8.  89 ;  M.  v.  C,  41  Id. 
40).  The  rule  is  thus  stated  in  Shelf ord:  "After 
proof  of  a  marriage  in  fact,  alimony  pending  the  suit 
will  be  allowed,  whether  it  be  commenced  by  or  against 
the  husband,  not  only  in  cases  of  impotency,  but  in  all 
cases  of  nullity  of  the  marriage,  and  in  suits  of  restitu- 
tion of  conjugal  rights,  or  for  divorce  by  reason  of 
adultery  or  cruelty  (Shelf  ord  on  Marr.  &  D.  17  Lav> 
Lib.  N.  8.  347  [687] ;  citing  Bain  v.  Bain,  2  AddamSy 
258 ;  Smyth  v.  Smyth,  Id.  254 ;  Wilson  v.  Wilson,  2 
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Hagg.  Cans.  205 ;  Bird  v.  Bird,  1  Lee^  209 ;  Frith  c. 
Frith,  18  Oeo.  275 ;  Portsmouth  v.  Portsmouth,  3 
AddarnSj  63;  Roseberry  v.  Roseberry,  17  Oeo.  139; 
Jones  V.  Jones,  41  L.  J.  53,  65 ;  Brovming  on  Marr. 
&  D.  82,  rule  81 ;  Miles  «.  Chilton,  1  Moberts,  684). 
This  court  is  vested,  by  implication,  if  it  has  not  the 
express  power,  with  those  equitable  and  incidental 
powers  necessary  to  grant  this  relief  {Story  Eq.  Jut. 
§§  27,  28;  Griffin  v.  Griffin,  47  N.  Y.  135 ;  Perry  «. 
Perry,  2  Paige^  504,  506  ;  Devanbagh  «.  Devanbagh,  6 
Id.  656  ;  2  Bishop  on  Mart.  &  D.%  402). 

DoNOHUE,  J., — Granted  the  motion  and  referred  it 
to  Hon.  Nathaniel  Jabvis,  Jr.  (the  referee  to  whom 
it  had  already  been  referred  to  try  and  determine  the 
issues),  to  fix  the  amount. 

An  order  was  thereupon  entered,  on  January  21, 
1880,  referring  it  to  Mr.  Jabvis,  "  to  fix  the  amounts  of 
such  alimony  and  counsel  fee,  and  that  he  report  the 
amounts  so  fixed  by  him  to  this  court  forthwith.". 

On  February  4,  1880,  the  referee  reported  and  fixed 
the  sum  of  $250  counsel  fee,  and  $5  per  week  alimony, 
which  report  was  confirmed  by  the  court. 


II.  March^  1880.    Motion  to  commit  for  contempt. 

The  defendant  having  refused  to  i)ay  the  sums  re- 
quired, on  February  16,  1880,  an  order  was  made  ad- 
judging him  guilty  of  a  contempt  of  court  in  disobey- 1 
ing  the  order.  He  was  directed  to  stand  committed  to 
the  common  jail  of  the  county  of  New  York,  there  to 
remain  charged  upon  said  contempt,  until  he  pay  the 
said  sums,  amounting  to  $340,  and  also  $50  costs  and 
expenses  of  the  proceeding,  unless  he  be  sooner  dis- 
charged by  the  court ;  and  that  a  warrant  issue  to  carry 
the  order  into  effect. 

The  sheriff  arrested  the  defendant  ui)on  a  warrant 
of  commitment  on  February  17,  1870.    The  warrant 
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commanded  him  ^^  to  take  the  body  of  the  said  George 
W.  Allen,  and  him  safely  and  closely  keep  in  your 
custody  in  the  common  jail  of  the  connty  of  New  York 
until,"  &c. 

On  March  3,  1880,  the  prisoner's  counsel  obtained  a 
writ  of  habeas  corpus^  claiming  the  imprisonment 
illegal  because  the  warrant  required  the  sheriif  to  keep 
the  said  Allen  in  close  custody,  when  the  order  upon 
which  the  warrant  was  issued  contained  no  such  au- 
thority, ''  thereby  depriving  said  Allen  from  his  right 
to  obtain  jail  liberties." 

The  petition  was  accompanied  by  an  affidavit  of  the 
attorney  that  the  jail  physician  had  given  a  certificate 
that  the  prisoner  was  suffering  from  acute  mania^  and 
that  Ms  imprisonment  was  increasing  his  disease. 

E.  T.  LovaU^  for  the  defendant : — Contended  that 
the  warrant  of  commitment  did  not  conform  to  the 
order  for  the  warrant,  in  that  the  order  contained  no 
direction  to  keei)  the  defendant  in  close  confinement, 
and  the  warrant  did — thus  depriving  the  defendant  of 
the  liberties  of  the  jail ;  and  cited  Ford  v.  Ford  (41 
How.  Pr.  169) ;  LesUe  v.  Leslie  (6  Abh.  Pr.  N.  S.  75 ; 
10  Id.  74). 

Oeorge  F.  Langbein^  for  the  plaintiff: — Opposed 
the  motion  upon  the  grounds :  1.  The  order  for  the 
warrant  of  commitment  showed  that  the  defendant  was 
found  guilty  of  contempt,  which  was  not  merely  for  a 
refusal  to  jmy  money ;  it  was,  besides,  for  willfully, 
contemptuously  and  defiantly  doing  so  ;  and  that  the 
recitals  of  facts  found  warranted  the  conclusion  that 
the  defendant's  misconduct  actually  defeated,  impaired, 
impeded,  and  prejudiced  the  rights  of  the  plaintiff; 
and  more,  that  it  deprived  .her  of  these  rights.  She 
could  not  proceed  with  .  her  action  for  want  of  the 
money  ordered  to  be  paid  (Clark  t).  Bininger,  75  N.  T. 
862).    2.  That  this  was  not  a  contempt  of  an  order  for 


184  ABBOTT'S    NEW  OASES. 

Allen  «.  Allen. 

the  payment  of  money  only,  under  section  4  of  the 
Revised  Statutes  (3  R.  8.  6  ed.  839),  but  included 
other  contempts.  8.  The  word  ^^ close"  was  not  nec- 
essary in  the  order  nor  in  the  commitment — it  was 
superfluous  in  the  latter.  The  sheriff  was  bound  to 
closely  confine  the  defendant  without  this  word ;  he 
could  not  give  him  the  liberties  in  this  case,  even  if  the 
warrant  were  not  in  the  order  of  commitment.  Sec- 
tion 61  of  the  Revised  Statutes  (3  It.  8.  6  ed.  719), 
describes  four  classes  of  cases  in  which  the  sheriff  can 
give  jail  liberties  ; .  this  was  not  one  of  them,  and  there 
are  no  other  provisions.  Section  149  of  the  Code  of 
Civil  Procedure  modified  the  statute  and  gave  only 
three  classes  of  cases,  none  of  them  being  cases  of  con- 
tempt. Section  82  of  the  Revised  Statutes  (3  R.  S.  6 
ed.  722),  declared  that  ^^all  prisoners  committed  to 
any  jail  upon  process  for  contempt,  &c.,  shall  be 
actually  confined  and  detained  within  such  jail,  &c." 
Section  157  of  the  Code  of  Civil  Procedure  declares 
that  i)ersons  committed  for  contempts  must  be  actually 
confined  and  detained  in  jail,  &c.  Crocker  on  Sheriff's 
(pp.  278,  279,  §§  586,  587)  shows  the  persons  who  are 
and  who  are  not  entitled  to  jail  liberties ;  and  subdi- 
vision 6  shows  that  a  commitment  for  contempt  is  not 
one  of  them.  In  the  case  of  People  ex  rd.  Hawley  v. 
Bennett  (4  Paige,  283-285),  it  was  held  that  the  sheriff 
could  only  give  jail  liberties  in  cases  of  confinement  for 
non-payment  of  moneys  which  are  costs,  and  when  the 
order  or  warrant  does  not  recite  that  the  court  found 
defendant  guilty  of  contempt.  In  Woolf  v.  Jacobs  (6 
HuTiy  428),  the  court  held  that  any  illegal  matter  in 
the  commitment  did  not  invalidate  it,  if  the  rest  was 
legal,  and  if  a  portion  of  the  amount  was  illegal,  it 
simply  reduced  the  amount  to  be  paid,  and  the  prisoner 
would  not  be  discharged.  That  the  court  should  so 
construe  the  law  that  a  chaste  married  woman  will  be 
protected  in  her  right  to  be  supported  by  her  husband^ 
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and  to  receive  money  to  prosecate  her  action,  becanse 
she  generally  can  get  it  nowhere  else.    That  if  the 
coarl;  holds  all  snch  commitments  mere  matters  of 
money  upon  which  the  husband  can  give  bail  for  the 
limits,  it  will  be  impossible  to  enforce  the  orders  of  the 
court  in  sach  cases,  and  wives  will  not  be  supported, 
and  will  have  no  remedy  ;  that  these  cases  not  merely 
affected  the  plaintiff  and  defendant,  but  also  the  court 
and  society,  and  for  reasons  of  public  policy,  warrants 
of  commitment    for   non-payment    of   alimony  and 
ooQQsel  fees  in  divorce  cases  should  not  be  held  to  be 
bailable ;  if  they  were,  alimony  and  counsel  fee  would 
seldom  be  i)aid;  husbands  would  give  bail,   as  the 
amounts  are  usually  small,  and  thus,  with  their  means, 
defeat  the  right  and  justice  of  their  wives'  actions 
against  them. 

Daniels,  J. — The  defendant  has  been  committed 
to  jail  for  his  failure  and  refusal  to  pay  money  to  eu; 
able  the  plaintiff,  who  is  his  wife,  to  prosecute  this 
action  against  him  for  a  divorce,  and  for  her  support 
dnriDg  its  pendency.  And  he  has  now  applied  for  his 
discharge  by  means  of  the  writ  of  habeas  corpus^  from 
imprisonment  under  the  commitment,  by  giving  the 
usual  bond  for  the  liberties  of  the  jail. 

So  far  as  the  restraint  imposed  upon  him  is  depend- 
ent on  his  refusal  to  pay  the  costs  of  the  preliminary 
motions,  it  cannot  be  sustained ;  for  as  the  law  now 
stands  there  can  be  no  imprisonment  for  the  failure  or 
refusal  to  pay  such  motion  costs  {Code  Cid.  Pro.  §  15). 
I  But  the  fact  that  he  cannot  be  lawfully  imprisoned  for 

I  that  cause  will  not  entitle  hira  to  be  discharged  with- 

out payment  of  the  residue  of  the  amounts  ordered  to 
^  paid,  provided  they  constitute  a  legal  and  proper 
cause  for  his  imprisonment  (People  v.  Jacobs,  6  Hun 
[^^N.T.Sup'm.  «.]428). 
As  to  the  costs  of  the  proceedings  to  punish  the 
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defendant,  and  the  amounts  ordered  to  be  paid  for  the 
temporary  support  of  the  wife,  and  the  expenses  of  her 
action  required  to  be  defrayed,  there  is  no  such  provis- 
ion. Neither  is  there  any  which^  in  terms,  or  by  reason- 
able implication,  entitle  him  to  the  jail  liberties  on  giv- 
ing the  usual  bond  to  the  sheriff,  who  has  him  in  cus- 
tody. In  one  respect  the  provision  on  this  subject  was 
necessarily  changed  to  render  it  conformable  to  the 
abrogation  of  that  previously  existing,  allowing  the 
benefit  of  the  limits  to  persons  arrested  for  the  non- 
payment of  interlocutory  costs.  Prior  to  that  time,  a 
I)erson  arrested  for  failing  to  pay  such  costs  was  en- 
titled to  the  liberties  of  the  jail  (3  H.  8.  6  ed.  719,  §  61). 
But  since  the  right  to  arrest  for  the  non-payment  of 
such  costs  has  been  taken  away,  the  provision  declar- ' 
ing  who  may  be  entitled  to  the  liberties  of  the  jail  l^is 
been  correspondingly  restricted.  And  that  is  now  in 
terms  limited  to  those  who  are  in  custody  under 
orders  of  arrest,  or  by  virtue  of  executions  in  civil 
actions,  or  in  consequence  of  a  surrender  made  by  the 
party's  bail  {Code  Civ.  Pro.  %  149).  These  are  the 
only  persons  now  declared  to  be  entitled  to  the  jail 
liberties,  and  each  of  the  cases  provided  for  is  clearly 
distinguishable  from  that  of  a  contempt  for  the  non- 
payment of  money,  upon  which  the  defendant  in  tlus 
instance  has  been  imprisoned. 

In  the  People  v.  Bennett  (4  Paige^  282),  the  party 
had  simply  failed  to  pay  interlocutory  costs,  and  for 
that  he  was  entitled  to  the  liberties  of  the  jail  under 
the  plain  language  of  the  statute  as  it  was  at  that  time 
in  force ;  while  in  the  present  case  he  has  been  ad- 
judged guilty  of  a  contempt  because  of  his  failure  to 
pay  the  moneys  held  to  be  necessary  for  his  wife's 
support  during  the  pendency  of  the  action,  and  to  ena- 
ble her  to  vindicate  her  right  by  its  prosecution.  As 
to  those  sums  and  the  costs  of  the  proceedings  follow- 
ing this  refusal  to  pay,  the  authority  of  the  statute  has 


ABBOTT'S   NEW   CASES.  187 

Note  on  Divorce  for  Impotence. 

been  qnite  clearly  expressed.  For  after  the  amonnts 
ordered  to  be  paid  have  been  demanded  personally  of 
the  party,  and  that  fact,  together  with  his  refusal  to 
pay,  have  been  shown  by  affidavit,  then  it  has  been 
declared  that  the  court  may  issue  a  precept  to  commit 
the  person  so  disobeying  its  order  to  prison,  until  the 
sum,  with  the  costs  of  the  proceeding,  shall  have  been 
paid  (3  H.  8.  6  ed.  839,  §  4).  This  is  plain  language, 
incapable  of  being  misunderstood,  which  seems  to  fully 
justify  so  much  of  the  order  and  commitment,  under 
which  the  defendant  is  now  restrained,  as  provided  for 
his  close  confinement,  until  he  shaU  pay  such  costs  and 
these  two  stims  of  money.  The  precept  authorized  is 
to  be  for  the  confinement  of  the  delinquent  in  prison, 
which  would  not  be  executed  by  allowing  him  to  go  at 
large  over  the  entire  county,  under  a  bond  binding  him 
not  to  transcend  such  limits.  If  the  precept  could  be 
executed  in  that  manner,  its  efficiency  would  be  prac- 
tically destroyed,  and  the  summary  remedy  so  clearly 
provided  would  be  deprived  of  all  the  coercive  power 
intended  by  the  statute. 

In  Ford  v.  Ford  (41  Bow.  Pr.  169 ;  10  Abb.  Pr.  IT. 
S.  74)  this  subject  was  carefully  examined,  and  the 
same  conclusion  was  adopted.  But  Leslie  v.  Leslie  (6 
Abb.  Pr.  If.  8.  75)  considered  entirely  diflPerent  sub- 
jects. It  is  needless,  however,  to  examine  authorities 
when  the  statute  has  been  enacted  in  language  so 
plain.  It  requires  that  the  party  disobeying  the  order 
shall  be  committed  to  prison,  and  when  restrained  for 
that  cause,  no  provision  has  been  made  entitling  him 
to  the  liberties  of  the  jail. 

The  application  for  his  discharge  must  accordingly 
be  denied,  with  costs. 

ITOTB  OK  DIYORCB  FOB  DfPOTBKCB. 

The  following  analysis  of  the  law  and  the  history  of  the  law 
in  reference  to  divorce  for  impotence  is  condensed  from  the  ar- 
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goment  of  George  F.  Langbeiny  Esq.,  in  Kaiaer  e.  Kaiser,  16  An, 
003 ;  and  will  be  found  to  collect  many  useful  authorities.  In  connec- 
tion with  them,  consult,  as  to  grounds,  Powell  e.  Powell,  18  Kant, 
871;  Tompert  e.  Tompert,  18  Buih  (£y.)  826;  Sbafto  e.  Sbafto,  28 
2f.  J.  Bq.  84.  As  to  alimony  and  procedure,  Vroom  e.  Marsh,  29 
If.  J.  15. 

Butory  of  the  lawJ]  1787.— The  first  statute  on  diyorce  law  was 
passed  at  the  tenth  session  of  the  legislature,  March  80, 1787.  1  £mm 
o/N.  r.  GreenL  ed.  428. 

1818.— The  next  divorce  statute  was  passed  April  18,  1818,  called 
^'  An  Act  concerning  divorces  and  for  other  purposes.*' 

By  section  1,  the  complainant  shall  be  entitled  to  the  usual  process 
to  compel  the  defendant  to  appear  and  answer  the  said  bill,  and  such 
proceedings  may  be  had  upon  the  said  bill  as  acoording  to  law  and 
the  course  and  practice  of  the  said  court  in  other  cases  will  entitle  the 
complainant  to  have  his  or  her  bill  taken  pro  oonftuo  against  the  de- 
fendant, and  the  same  shall  be  taken  pro  eonfeuo  accordingly. 

By  section  2,  if  the  defendant  appeared  and  answered  the  bill,  be 
or  she  may  answer  the  same  without  oath  or  affirmation.  See  2  Lam 
ofN.  F.  1818,  Van  Ness  &  W.  ed.  198. 

1824.— April  10,  1824  (£.  1824,  c.  105),  "An  Act  conoeniing 
the  courts  of  common  pleas  and  general  sessions  of  the  peace  in  the 
counties  of  Essex  (and  other  counties)  and  for  other  purposes."  By 
section  12  of  the  act,  the  court  of  chancery  extended  the  same  rights 
to  the  husband  as  the  wife  had  under  the  former  acts  in  divorce  cases. 

1828. — The  statutes  were  revised,  and  the  revisers,  Messrs.  Duer, 
Butler  and  Spencer,  created  the  present  statute.  It  is  the  same  u 
found  in  the  Revised  Statutes  of  1829,  2  B.  3.  148,  §88.  I  have  care- 
fully examined  the  revisers'  notes  published  in  ,1828  and  1880,  for 
some  cause,  reason  or  meaning  for  this  limitation  of  two  years,  bat 
found  none.  The  following  is  all  there  is  as  to  the  creation  of  this 
strange  limitation: 

From  **  Bef>iser$'  BeportSy  Vol.  8.  Albany.  Printed  by  Croswett 
&  Van  Benthuysen,  1828..  Chapter  VIIL  Of  thb  DoMBsno 
Relations.    Title  I.     Of  Etuband  and  Wife. 

'*  This  title  embraces  some  of  the  most  interesting  subjects  of 
leg^lation — ^subjects,  too,  which  demand  more  than  almost  any 
other  the  special  care  of  the  legislature.  Most  of  its  provisions,  how- 
ever, will  be  found  to  be  new. 

'*  Whilst  almost  every  State  in  the  Union  has  defined  the  cases  in 
which  marriage  may  be  contracted,  and  the  causes  which  render  it 
invalid,  and  has  carefully  provided  for  its  due  solemnization  and 
proof,  this  State  has  never  attempted  to  regulate,  by  statute,  any  one 
of  those  particukus.    We  have  several  statutory  provisions  concemuig 
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diTOices,  but  as  to  every  other  branch  of  the  subject,  we  are  left  to 
tbe  protection  of  the  common  law.  This  defect  is  the  more  serions 
because  the  roles  of  the  common  law  are  insufficient  to  meet  all  the 
exigencies  of  this  important  relation. 

Much  of  the  English  law  on  the  subject  is  derived  from  the 
canonical  law  as  administered  in  the  ecclesiastical  courts;  but  it  has 
lately  been  decided  (Hopk.  557)  that  the  ecclesiastical  law  has  never 
been  adopted  in  this  State,  and  that  we  have  no  tribunals  authorized 
to  adjudge  that  a  marriage  is  illegal,  except  upon  those  grounds 
which  would  invalidate  other  civil  contracts. 

The  imperfections  of  our  laws  in  regard  to  marriage,  and  the 
necessity  of  legislative  regulation,  were  pointed  out  by  Chancellor 
Sakvobd  in  the  case  above  cited,  and  have  been  often  the  subject  of 
comment. 

In  framing  the  following  title,  the  revisers  have  derived  much 
instruction  and  assistance  from  the  laws  of  other  States  and  nations; 
but,  aware  of  the  difficulties  and  delicacy  of  the  subject,  they  have 
sedulously  endeavored  to  conform  the  new  provisions  proposed  by 
them  to  the  sound  principles  recognized  in  the  statutes  now  in  force, 
and  to  the  acttial  state  of  society  and  public  opinion  among  us. 

In  some  cases  the  particular  motives  which  have  led  to  the  pro- 
posing of  a  new  section  have  been  explained.  In  general,  however,- 
the  revisers  have  left  their  suggestions  to  speak  for  themselves, 
because  they  soon  found  that  to  explain  their  views  fully  would  have 
required  a  treatise,  rather  than  a  series  of  short  notes.  Their  great 
object  has  been : 

1.  To  define  the  requisites  essential  to  marriage,  and  the  cases  in 
which  it  is  void,  or  voidable. 

2.  To  prevent  fraudulent  and  clandestine  marriages,  by  pre- 
scribing the  evidence  by  which  alone  marriages  can  be  established. 

8.  To  prescribe  such  directions  for  ministers  and  magistrates,  by 
whom  marriages  are  solemnized,  as  will  prevent  the  abuses  which  may 
BOW  occur. 

4.  To  furnish  the  means  of  authenticating  the  marriage. 

5.  To  define  the  cases  in  which  marriages  may  be  annulled,  or 
dissolved. 

6.  To  protect,  in  cases  where  it  seemed  just,  the  innocent  issue 
of  marriages,  void,  or  voidable  in  law. 

7.  To  regulate,  with  precision,  the  cases  in  which  limited 
divorces  may  be  decreed." 

Article  1  then  treats  of  marriage,  and  the  solemnization  and  proof 
thereof. 

Section  4  is  the  same  as  section  8  of  the  Revised  Statutes  (8  B.  8. 
6  ed.  149),  and  to  it  the  revisers  have  the  following  note  :  **Some  of 
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the  marriages  are  absolutely  void  by  the  existing  law.  4  Johm.  Ok 
844;  1  Bl.  Oomm.  c.  15.  But  it  is  believed  that  the  interests  of 
society,  and  of  the  parties  concerned,  will  be  best  promoted  by  plac- 
ing them  on  the  gronnd  stated  in  this  section.*'    See  poBt,  art  2. 

Then  there  are  only  two  short  notes,  of  no  consequence,  to  the 
next  twenty-fonr  sections. 

Then  follows  Article  IL  <'0f  Divorces  on  the  Ground  of  the 
Nullity  of  the  Marriage  Contract"    The  whole  of  this  article  is  new. 

Then  follows  the  statute,  as  we  now  find  it,  in  the  Revised  Statutes 
ifi  R,  8,  ^  ed.  158),  except  *' supreme  court''  is  substituted  for 
*' chancellor,"  &c. 

The  sections,  however,  follow  on  from  the  last;  and  the  first 
section  of  article  IL  is  section  25,  and  thus  the  section  of  the  statute 
is  in  this  article  n.  of  the  Revisers'  Reports,  section  88,  and  sectioa 
47  (section  83),  in  Banks's  6th  edition  (p.  154). 

The  revisers  end  their  work  on  this  subject  by  a  note  that  section 
8  of  the  act  (2  R,  Z.  187), — ^which  was  that  a  wife  guilty  of  adaltezy 
shall  not  have  dower, — ^*  has  been  omitted,  as  unnecessary.'^  Section 
12, — ^relating  to  security  for  costs, — was  also  omitted,  as  repugnant  in 
principle  to  the  established  practice  of  the  court,  recognized  in 
section  60  of  their  report,  now  section  69  (56),  Z  B.  8,  6  ed.  158. 
The  revisers  end  as  follows: 

''  By  sectio*h  12  of  the  act  of  April  12,  1824,  entitled  <  An  Act  con- 
cerning the  courts  of  common  pleas  in  the  counties  of  Essex,'  &c.  (L, 
1824,  249),  the  same  rights  are  extended  to  husbands  as  are  given  to 
wives  by  sections  11  and  12  of  the  act  of  1818  (the  sections  authoriz- 
ing separations  for  desertion  and  ill-treatment),  but  it  has  not  been 
noticed  in  this  title.  It  is  supposed  that  the  legislature  could 
scarcely  have  understood  the  effect  of  that  provision." 

I  have  carefully  examined  the  legislative  journals,  reports,  and 
documents,  to  learn  if  there  had  been  any  debate  upon  the  report 
about  these  provisions,  and  found  that  there  was  none. 

Now  let  us  briefly  examine  the  history  of  this  law  in  view  of  the 
**  instruction  and  assistance  "  the  revisers  received  *'  from  the  laws  of 
other  States  and  nations." 

Justinian  was  the  first  to  legislate  on  this  subject  He  ordained 
that  if  the  imbecility  continued  for  two  years  after  marriage  (which 
period  was  afterwards  enlarged  to  three  years)  the  female  should  be 
entitled  to  a  divorce.  Cfods  Justinian^  lib.  V.  tit  17;  1  Beck  Med,  Jur. 
117. 

It  was  not  until  the  twelfth  century  that  this  jurisprudence  came 
into  general  use.  The  canon  laws  always  desired  that  after  the  cele- 
bration of  the  marriage,  a  certain  period  of  time  should  have  elapsed 
before  a  complaint  was  entertained,  in  order  to  ascertain  whether  the 


ABBOTT'S    NEW  CASES.  191 

Note  on  Divorce  for  Impotence.  , 

impotence  was  absolute  or  only  accidental.  This  was  adopted  into 
the  civil  law  of  ancient  France  ;  and  many  arrets  of  Parliament  have 
admitted  the  plea,  and  dissolved  marriages,  at  eight,  twelve,  and  even 
fourteen  years  standing. 

The  law  of  England,  as  laid  down  by  Blackstone  and  his  editor, 
is  as  follows:  ''A  total  divorce  is  given  whenever  it  is  proved  that 
corporeal  imbecility  existed  before  marriage.  In  this  case  the  con- 
nection is  declared  to  have  been  null  and  void  a&  initio.  Imbecility 
may,  however,  arise  after  marriage,  but  it  will  not  vacate  it,  because 
there  was  no  fraud  in  the  original  contract,  and  one  of  the  ends  of 
marriage,  the  procreation  of  children,  may  have  been  answered.''  1 
Elaeki.  Ocmim,  Notes  by  Christian,  440. 

The  following  are  a  few  decisions  and  citations  under  this  law, 
although  the  Ecclesiastical  Reports,  prior  to  1820  and  since,  contain 
many  cases  of  physical  incapacity,  showing  that  the  canon  law  in  Eng- 
land required,  and  still  requires,  a  three  years'  cohabitation  before  the 
party  could  be  declared  incapable. 

1820. — ^Briggs  e.  Morgan,  8  Eee.  Bep$,  820;  Dr.  Ltjshikoton,  in 
Anonymous,  2  Eobert,  Ecc.  685;  8  OuHies\  27;  8  8w,  d  T.  517;  4  Id. 
94;  Z^LJ.N.  B.  {Pr.  M.  db  A.)  12-60;  85  L.  J.  N.  8.  (P.  D.  db  M.) 
105. 

1828. — ^In  Pollard  e.  Wybum  (1  Hogg,  725),  the  woman  commenced 
proceedings  twelve  years  after  the  marriage,  relying,  however,  on 
proof  of  non-consummation  after  a  triennial  cohabitation.  After  the 
twelve  years  she  was  still  virgo  intacta  and  apta  viro.  The  husband 
refused  to  answer  the  complaint.  The  marriage  was  dissolved.  See, 
also,  8  JSng.  Bee.  808;  Eogers  Eee.  Law,  2  ed.  64. 

1841. — In  Harrison  v.  Harrison  (3  Curties^  Eee,  16),  the  court  dis- 
solved the  marriage  after  fifteen  years,  no  connection  having  ever  taken 
place. 

1845. — ^In  1  Bdbert,  Eee,  270,  a  divorce  was  decreed  to  the  hus- 
band on  his  application,  two  years  and  nine  months  after  the  mar- 
riage, after  great  difSculty  in  the  proof  of  his  wife's  impotency. 

In  W V.   H (2  Bw,  db  T,  240,  244),  Sir  C.  Crbsswell 

granted  a  divorce  between  a  man  of  fifty-four  and  a  woman  of  forty- 
nine,  on  the  ground  of  her  impotency,  holding  it  did  not  depend  on 
the  age  of  the  parties,  but  on  the  merits. 

1866. — ^In  Lewis  (falsely  called  Hayward)  e.  Hayward,  decided  by 
the  House  of  Lords,  July,  1866  (35  L.  J.  N,  8,  [P,  D.  di  M.],  105), 
Lord  Chancellor  Chelmsford  delivered  the  opinion  of  the  court.  The 
parties  lived  together  for  fourteen  years,  during  the  whole  of  the  time 
occupied  the  same  bed.  As  to  the  long  delay  the  lord  chancellor 
Baid,  at  page  108:  *'  I  will  advert  only  for  a  moment  to  the  objection 
to  the  suit  upon  the  ground  of  delay.    It  seems,  at  first  sight,  extra- 
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ordinary  that  any  length  of  time  should  operate  as  a  bar  to  a  proceed- 
ing for  the  nullity  of  the  marriage.  The  usual  mazim  of  law  is  '  ^uod 
ab  initio  valet  in  traetu  temp^riM  nan  eonnaletteL*  But  it  seems  that  in 
cases  of  this  description,  delay  in  instituting  the  suit,  not  satisfactorily 
explained,  is  taken  as  a  personal  exception  to  the  petitioner.  There 
is  no  difficalty,  however,  in  accounting  for  the  delay  in  this  case.  As 
far  as  we  can  learn  the  character  of  the  appellant,  she  appears  to  have 
been  utterly  ignorant  of  the  knowledge  which  is  acquired  after  mar- 
riage, or  of  the  nature  of  the  intercourse  which  usually  takes  place 
between  man  and  wife.  Suspicions  and  doubts  have  crossed  her  mind 
as  to  whether  the  respondent  conducted  himself  towards  her  in  the 
ordinary  way  of  husbands  with  their  wives;  but  it  does  not  appear 
that  her  mind  was  fally  enlightened  upon  the  subject  until  after  her 
separation  from  him.  She  appears  to  be  a  person  of  great  reserve, 
and  even  with  the  medical  man  she  was  consulting  she  was  reluctant 
to  speak  opon  these  points,  or  to  submit  her  person  to  examination. 
It  was  not  until  after  she  had  left  the  respondent,  and  was  living  with 
her  mother,  that  she  first  communicated  such  particulars  as  led  to  an 
examination  by  Mr.  Soden,  and  to  the  discovery  that  she  was  a  virgin 
wife,  when  the  suit  was  speedily  instituted.  The  objection  on  the 
score  of  delay  therefore  entirely  fails. '^ 

The  appellant  was  twenty-two  years  of  age  at  the  time  of  the  mar- 
riage, and  the  respondent  thirty  years.  The  House  of  Lords  reversed 
the  decree  of  the  judge  ordinary,  and  declared  the  marriage  null  and 
void  ab  initio, 

1873.— In  Cuno  v.  Cuno  (6  Sng.  R  Mbak'B  2icte$,  78),  decided  May 
18,  1873,  the  parties  were  married  nearly  eight  years  before  the  ac- 
tion. At  page  75,  Lord  Chblicsford  said:  "As  to  delay,  my  lords, 
I  am  clearly  of  opinion  that,  however  long  continued,  it  can  bo  no 
bar  to  a  proceeding  of  this  description,  providing  the  case  is  clearly 
proved  on  the  part  of  the  person  complaining.  Nor  do  I  think,  even 
if  the  proceedings  have  emanated  from  some  unworthy  motive,  that 
that  would  be  an  answer,  supposing  the  case  was  clearly  proved.  But 
delay  will  frequently  have,  as  it  ought  to  have,  considerable  influence 
upon  the  judgment  which  ought  to  be  found  upon  the  evidence  ad- 
duced.'' 

1672. — When  New  York  was  a  colony.  Governor  Lovelace  granted 
four  divorces,  one  in  1670,  and  three  in  1672. 

One  of  these  is  found  in  volume  marked  "  Court  of  Assize,  1665 
to  1672,  Vol.  n.,"  at  page  189,  and  shows  that,  after  seven  and  one- 
half  years  of  married  life,  the  father  first  made  comphiint  of  his 
daughter's  husband;  the  relations  had  made  informal  complaints 
^Uuggesting  some  notorious  fault*  or  impediment  on  the  one  side  or 
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the  other,  which  hitherto  hath  not  been  fully,  or  clearly,  made  to 
appear,  so  that  mutual  discords  aud  differences  do  still  continue." 

Thus  it  appears,  after  seven  and  one-half  years,  the  wife  had  not 
the  courage  to  tell  what  was  the  trouble  with  her  husbahd,  or,  perhaps, 
she  did  not  know;  as  it  sometimes  requires  a  physical  examination  to 
find  out. 

The  commission  that  was  issued  is  to  bo  found  at  page  175,  and 
the  decree  at  page  260,  reproduced  in  the  notes  to  page  159  to  161  of 
Beck^$  Medical  Juritiprudenee, 

These  were  the  only  cases  that  appeared  in  one  hundred  years  down 
to  the  revolution.  No  provision  on  this  subject  hnd  been  made  by  the 
legislature,  and  none  was  made  until  the  year  1823,  when  the  omis- 
sion was  rectified  by  the  enactment  of  the  present  statute,  which  has 
not  been  construed  to  the  present  day. 

1836. — In  one  of  the  earliest  cases  for  divorce  on  the  ground  of 
physical  incapacity  (Devanbagh  «.  Devanbagh,  6  Paige  Ch,  554,  de- 
dded  March  15, 1886),  this  question  did  not  arise,  and  the  question  has 
not  presented  itself  in  the  judicial  or  legal  history  of  this  State. 

It  is  now  proposed  to  construe  the  statute  as  applicable  to  the  facts 
and  circumstances  in  this  case. 

We  contend  that  section  47  should  be  construed  to  mean,  on  the 

I 

facts  in  this  case,  and  similar  cases,  that  the  action  must  be  brought 
within  two  years  after  the  discovery  that  the  physical  incapacity  was 
incurable. 

Public  Policy,'] — Marriage  is  a  civil  institution,  established  for  great 
public  objects.  It  is  defined  to  be  a  compact  bet'svcen  a  man  and 
woman  for  the  procreation  and  education  of  children.  6  Bae,  Ahr. 
Bouv.  ed.  tit.  "Baron  and  Feme,"  A.;  Id,  tit.  ** Marriage  and  Di- 
vorce," A. 

And  it  has  a  similar  definition  to  this  in  the  civil  law.  Cooper 
JuiUnian,  419. 

Public  policy  demands  the  dissolution  of  a  marriage  which  thusab* 
solutely  fails  of  its  object.  Decree  of  divorce  signed  by  Gov.  Love- 
lace, foiind  in  a  volume  marked  **  Court  of  Assize,  1665  to  1672,  Vol. 
IL,"  page  260,  reproduced  in  Beck  Med,  Jur,  WO-lQl;  Taylor  Elem, 

of  Civ,  Law,  351 ;  G r>,  G ,  L,  R,  (2  P.dbD,)  287,  291 ;  Ayliffe 

PareTj  860;  Dr.  Lushington,  in  Deancv.  Aveling,  1  Robert,  279,  298; 
Lord  ^TOWELL,  in  Briggs  v,  Morgan,  3  Phillim.  325;  1  Eng,  Ecc.  408, 
400;  and  see  28  Eng,  L,  A  Eq,  95;  and  S.  C,  in  all  its  stages,  1 
Spinhe,  248;  Fraser  Domestic  Relatisne,  53;  Thorn  v.  Knapp,  42  iV.  Y, 
477;  1  Bishop  on  Marr.  <£  2).  5  ed.  §  84. 

But  before  the  courts  will  grant  n  divorce  on  the  ground  of  physi- 
cal incapacity,  the  defect  must  be  incurable,  and  the  burden  of  proof, 
in  the  suit,  is  on  the  plaintiff  to  establish  both  that  it  existed  at  the 
Vol.  VIIL— 18 
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time  of  the  marriage,  and  that  it  is  incurable.  Devanbngh  v.  Dcvan- 
bagh,  5  Pai(;ej  554;  554;  Newell  c.  Newell,  9  Id.  25;  Ferris  «.  Ferris, 
8  Conn,  106;  Brown  v.  Brown,  1  Hayg,  Ee.   523;  35   Ala.  226,  229; 

5  Fra9t  (iV.  K)  267;  G v,  Q ,  33  Md.  401;  2  Aik.  188;  G 

V,  G ,  L.R,2P.d!  D,  287,  289,  291 ;  Dr.  Lushikgton,  in  1  Bobert, 

298. 

In  cases  where  the  wife  is  the  applicant  for  divorce,  and  the  im- 
potency  of  the  husband  proceeds  from  self-abuse,  whicli  may  be  cured 
by  his  exercising  moral  restraint  over  himself,  yet  not  otherwise,  and 
he  will  not  exercise  such  restraint,  this  act  of  curability,  it  would 

seem,  is  not  deemed  to  take  away  her  right  to  the  divorce.     S v, 

E ,  8  8tD,  di  T.  240;  F c.  D ,  4  Id,  86. 

And  says  Bishop  (vol.  1,  end  of  section  882):  ''That  these  views 
of  the  English  courts  are  sound,  it  appears  to  the  writer  no  argument 
is  required  to  show.'' 

What  is  the  true  policy  of  the  law  applicable  to  this  case,  and 
what  is  the  true  policy  of  the  meaning  and  construction  of  this 
statute  ? 

To  hold  that  the  action  must  be  brought  within  two  years  after  the 
solemnization  of  the  marriage  presumes  that  the  physical  incapacity 
will  be  discovered  on  the  first  night  of  the  mandage,  or  immediately 
thereafter,  or  sometime  thereafter  within  two  years.  Such  a  construc- 
tion in  nine  cases  out  of  ten  renders  it  impossible  to  commence  an 
action. 

The  Code.] — ^The  act  and  preambb  to  the  Code  of  Procedure  from 
1848  to  May  1,  1877,  was  as  follows: 

*' An  Act  to  simplify  and  abridge  the  practice,  pleadings,  and  pro- 
ceedings of  the  courts  of  this  State.  Whereas  it  is  expedient  that 
the  present  forms  of  actions  and  pleadings  in  cases  at  common  law 
should  be  abolished,  that  the  distinction  between  legal  and  equitable 
remedies  should  no  longer  continue,  and  that  &nuni/orfn  eourteofpro- 
'ceedings,  in  all  cases,  should  be  established;  therefore  the  People  of  the 
State  of  New  York  represented  in  Senate  and  Assembly  do  enact  as 
follows."  By  section  66  the  legislature  repealed  the  provisions  of  the 
Revised  Statutes  entitled  **0f  actions  and  the  time  of  commencing 
them,''  and  enacted  title  II.,  chapters  I.  to  Y.,  sections  66  to  90  of  the 
Code  of  Procedure  as  to  the  time  of  commencing  civil  actions. 

In  consequence  of  amendments  down  to  the  time  of  the  commence- 
ment of  this  action,  the  sections  became  73  to  111  of  the  Code  of 
Procedure. 

Section  69  abolished  the  distinction  between  actions  at  law  and  suits 
in  equity,  together  with  the  forms,  and  declares  that  there  shall  be 
but  one  form  of  action,  which  shall  be  denominated  a  civil  action. 

Section  74  (being  section  67  of  1848),  as  amended  by  chapter  438 
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of  the  Laws  of  1849,  declares  that  sucli  civil  actions  could  only  be 
commenced  within  the  periods  prescribed  by  this  title  after  the  cause 
of  action  shall  have  accrued,  except  where  in  special  cases  a  different 
limitation  is  prescribed  by  statute,  and  in  the  cases  mentioned  in 
section  73. 

The  cases  in  section  78  were  those  already  commenced,  or  where 
the  right  of  action  had  already  accrued  in  1849.  By  Laws  of  1851 
(c.  470),  this  section  74  was  amended  by  adding:  "But  the  objection 
that  the  action  was  not  commenced  within  the  time  limited  can  only 
be  taken  by  answer."  The  heading  of  this  act  is  '*Time  for  Com- 
mencing Civil  Actions,"  and  this  section  has  remained  as  amended  till 
the  present  day,  the  New  Code  of  Civil  Procedure  having  adopted  the 
same  in  section  413. 

Section  127  treats  of  the  "Manner  of  commencing  Civil  Actions." 

By  section  135,  sub.  5,  an  action  for  divorce  is  commenced  by 
sammons  and  complaint  in  the  same  manner  as  other  actions.  See 
note  of  editor  to  %  R,  8.^  cd.  155. 

Section  140  abolishes  all  forms  of  pleading  theretofore  existing, 
and  states  that  the  forms  of  pleading  in  civil  actions  are  there  pre- 
scribed by  the  act. 

Thus  Part  L  of  the  Code  treats  "Of  the  Courts  of  Justice  and 
their  Jnrisdiction." 

Part  n.  "Of  Civil  Actions." 

Title  L  "  Of  the  Form  of  Civil  Actions,"  which  includes  section 
69. 

Title  n.  "Of  the  time  of  Commencing  Civil  Actions."  Chapter  L 
"Of  the  Time  of  Commencing  Actions  in  General,"  which  includes 
and  concludes  with  section  74. 

Chapter  IL  "  The  Tir.e  of  Commencing  Actions  for  the  Recov- 
ery of  Real  Property." 

Chapter  III.  "In  Other  Actions;"  and  section  93,  included  in  this 
chapter,  treats  of  actions  to  be  commenced  within  two  years,  and  action 
for  divorce  or  to  annul  the  marriage  contract  arc  not  mentioned. 

Chapter  lY.  contains  general  provisions  as  to  the  time  of  commenc- 
ing actions,  and  sections  108  and  109  excepts  actions  against  moneyed 
corporations,  directors  and  stockholders,  from  operation  of  this  title, 
and  leaves  the  time  to  sue  them  for  certain  purposes  to  other  statutes. 

Section  74  of  the  Code  now  reads  as  follows  :  "Civil  actions  can 
only  be  commenced  within  the  periods  prescribed  in  this  title,  after 
the  cause  of  action  shall  have  accrued,  except  where  in  special  cases  a 
different  limitation  is  prescribed  by  statute,  and  in  the  cases  mentioned 
in  section  73." 

But  the  objection  that  the  action  was  not  commenced  within  the 
time  limited  can  only  be  taken  by  answer. 
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Nothing  is  stated  in  these  titles  as  to  the  time  of  commencing  ac- 
tions for  annulling  the  marriage  contract  or  for  divorce,  for  the  reasoa 
that,  like  many  other  cases,  these  are  within  the  exception  of  section 
74,  being  special  cases,  and  the  time  for  commencing  them  being 
prescribed  by  statute.  The  revised  statute  contains  the  limitation  for 
this  action,  the  same  as  the  code  statute  contains  the  limitation  for 
other  actions. 

By  section  74  civil  actions  can  only  be  commenced  within  the 
periods  prescribed  in  this  title  aft«r  the  cause  of  action  accrued  ;  this 
action  is  a  civil  action,  the  period  for  commencing  it  is  not  prescribed 
in  this  title,  it  is  not  mentioned,  the  time  is  fixed  by  the  Revised  Stat- 
utes ;  the  cause  of  action  accrued  after  the  solemnization  of  the  mar- 
riage— a  different  limitation  is  not  prescribed  by  the  code  statute  be- 
cause the  action  is  not  mentioned  in  it. 

The  statute  may  prescribe  a  different  limitation  from  the  Code,  or 
the  statute  may  solely  prescribe  tlie  limitution,  but  there  is  only  one 
course  of  pleading,  practice  and  procedure  under  the  Code  in  all 
actions,  no  matter  of  what  name,  nature  or  kind. 

There  is  but  one  form  of  action,  and  that  is  a  civil  action,  and  as 
section  74  speaks  of  a  civil  action,  and  this  is  a  civil  action,  it  foUowi 
that  section  74  relates  to  and  includes  this  action,  and  when  it  says, 
'*  But  the  objection  that  the  action  was  not  commenced  within  the 
time  limited  can  only  be  taken  by  answer,**  *'  the  action  '*  means  a  civil 
action;  the  section  commences  with  the  words  '*  Civil  Actions,**  and 
therefore  includes  this  action. 

The  objection  in  this  civil  action,  that  it  was  not  commenced 
within  the  time  limited  in  order  to  be  uniform  with  the  practice  and 
proceeding  in  all  other  actions,  must  be  taken  by  answer,  and  not 
having  .been  taken  by  answer,  the  report  should  have  been  con- 
firmed. 

Section  74  statute  was  created  by  the  same  power  as  section  47  of 
the  Revised  Statutes.  It  was  made  subsequent  to  section  47  of  the 
Revised  Statutes,  and  with  the  knowledge  of  the  existence  of  the  latter. 
The  section  74  statute  therefore  governs  aud  rules  the  section  47  stat- 
ute. 

Section  74,  after  saying  actions  must  be  commenced  within  the  time 
prescribed  in  that  title,  and  after  excepting  special  cases  where  a  dif- 
ferent' limitation  is  prescribed  therefor  by  statute,  declares,  by  the 
amendment  of  1851,  that  in  both  the  actions,  the  first,  in  which  the 
time  is  limited  by  the  title  in  the  Code,  and  in  the  second  in  special 
cases,  where  the  time  is  limited  by  statute,  the  objection  that  the  action 
was  not  commenced  within  the  time  limited,  can  only  be  taken  by 
answer. 

Here  again  the  legislature  made  no  distinction  between  the  cases 
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embraced  by  the  title  in  the  Code  and  the  special  cases  where  a  dif- 
ferent limitation  is  prescribed  by  statute.  The  legislature,  had  they 
so  intended,  would  have  said:  *'But  the  objection  that  any  action 
prescribed  in  this  title  wae  not  commenced  within  the  time  limited 
can  only  be  taken  by  answer,**  or  **But  the  objection  that  the  action 
was  not  commenced  within  the  time  limited  in  this  title  can  only  be 
taken  by  answer." 

The  Code  and  other  statutes  declare  that  actions  ^*  can  only  be 
commenced  within  the  periods  prescribed,*'  and  the  '*  periods  **  *'  shall 
be  as  follows  ^* : 

Thus,  by  saying  it  is  of  the  right  and  essence  of  the  action  that  it 
be  commenced  within  two  years,  the  same  may  be  said  of  other  actions 
to  be  commenced  within  certain  times,  and  tlie  latter  part  of  section 
74,  that  the  objection  can  only  be  taken  by  answer,  would  be  of  no 
avail  whatever. 

The  fact  that  no  distinction,  difference  or  exception  was  made  as 
to  any  action,  although  actions  prescribed  in  the  title  and  special 
tctioDs,  under  statutes,  are  specified,  and,  as  we  have  seen,  this  in- 
clades  all  kinds  of  actions,  shows  conclusively  that  by  tho  law,  as 
made  by  the  people,  the  objection  in  this  special  case,  that  it  was  not 
commenced  within  the  time  limited  by  the  Statute,  can  only  lie  taken 
by  answer. 

The  practice  of  the  court:)  before  the  amendment  of  the  statute 
(flection  74  of  the  Code)  was,  that  if  it  appeared  from  the  face  of  the 
complaint  that  the  action  was  not  brought  within  the  time  required 
by  statute,  it  was  a  ground  of  demurrer,  as  there  was  no  present 
cause  of  action.     1  Edu),  Pr.  18;  2 Paige,  380;  2  Barh,  488;  4  Id.  864. 

And  the  present  practice  is,  where  the  complaint  shows  a  cause  of 
acticin,  barred  by  the  statute,  it  is  imperative  that  the  objection  must 
be  taken  by  answer,  to  make  it  in  any  wise  available.  Bihin  v.  Bihin, 
11  Alb.  Pr.  20;  Baldwin  v.  Martin,  14  AB.  Pr.  JV.  5.  9;  Williams  «. 
Willis,  15  Id.  11;  I>efferts  v.  Hollister,  10  How.  Pr.  883;  Sands  v.  St. 
John,  23  Id.  140;  30  Barh.  028;  affirmed,  29  IltfV).  Pr.  574,  n. ;  Swift  e. 
Brake,  MS.  Gen.  Term,  0th  Dist. ;  Waltermere  v.  Westover,  14  N.  T. 
21;  Butler  v.  Mason,  5  Abb.  Pr.  40,  and  10  IIuw.  Pr.  540;  Winchell  e. 
Bowman,  21  Batb.  448;  18  iV.  T.  558;  cases  cited  to  section  74,  in 
Wait  Code,  97,  08;  Voorhies  v.  Voorhies,  24  Barb.  150;  Athcrton 
9.  Dalley,  20  How.  Pr.  811;  Stewart  v.  Smith,  14  Abb.  Pr.  75;  Fagal 
«.  Porro,  n  Id.  121;  Van  Vlcek  v.  Burroghs.  0  Barb.  844;  Bid  well 
•.  Astor  M.  Q.  Co.,  16  N.  T.  203;  Clinton  v.  Eddy,  64  Barb.  64;  Cot- 
ton V.  Maurcr,  5  Sup'm.  (T.  <ft  C.)  675;  Selovcr  v.  Coe,  63  JV.  T.  438; 
People  0.  Williamsburgh  T.  &  B.  Co.,  47  Id.  580;  Leonard  «.  Foster, 
1  Uun,  464. 

Judge  RooBEYBLT,  in  Lefferts  e.  Hollister  (10  How,  Pr,  888),  held 
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that  whether  an  action  was  barred  by  the  statute  of  limitations  de- 
pended upon  circumstances,  and  among  them,  the  time  when  the  smt 
was  commenced,  a  fact  not  stated,  nor  required  to  bo  stated,  in  the 
complaint ;  under  the  old  practice,  it  was  the  Code,  which,  although 
not  applicable  to  previously  existing  causes  of  action,  so  far  as  the 
substantial  right  is  concerned,  does  regulate  the  forms  by  which 
parties  are  to  avail  themselves  of  their  rights  (sections  73  and  74), 
and  it  is  made  imperative,  that  a  defense  setting  up  the  statute  of  lim- 
itations shall  only  be  taken  by  answer. 

Judge  Balcolu,  writing  the  opinion  of  the  court,  in  Snnds  v.  St 
^ohn  (23  Haw,  Pr,  144),  says:  ''I  have  no  doubt  that,  by  the  Code, 
:the  objection  that  the  action,  whether  it  be  equitable  or  legal,  was  not 
commenced  within  the  time  limited,  can  only  bo  taken  by  answer,  for 
Buch  is  the  plain  and  obvious  import  of  section  74."  See  S.  C,  36 
BaH>.  628. 

Judge  MoNELL,  in  Baldwin  v.  Martin  (14  Alb,  Pr.  Nl  8.  12),  said 
that  since,  as  well  as  before  the  Code,  and  under  both  systems,  the 
statute  bar  must  be  specially  pleaded,  in  the  one  case  the  rules  of 
pleading  requiring  it,  and  in  the  other  the  rule  is  made  a  part  of  the 
statute  law. 

In  Winchell  «.  Bowman  (21  JBarh,  451,  Gen.  Term,  1856),  S.  B. 
Strono,  J.,  said:  *'The  rule  has  always  been,  and  is  now,  that  the 
statute  cannot  operate  as  a  bar,  unless  the  objection  is  taken  by 
answer." 

If  the  defendant  had  appeared,  and  omitted  to  plead  the  statute  of 
limitations,  the  court,  in  furtherance  of  justice,  would  not  )>ermit  the 
defendant  to  make  the  objection  thereafter.  Clinton  v.  Eddy,  37  Bow, 
Pr,  23. 

Slight  evidence  of  waiver  of  the  statute  of  limitations  is  sufficient. 
Ripley  v,  Astor,  17  How,  Pr.  44;  29  Bai^b.  552. 

And  even  where  defendant  did  plead  the  statute  in  their  answer, 
but  at  the  same  time  acknowledged  the  debt,  it  was  held  that  defeated 
the  operation  of  the  statute.  Taj  lor  v,  Austin,  3  Weiid.  496;  Wood  «. 
Nichols,  2  Id,  501;  Murray  v.  Coster,  20  Johns,  575.  See  also  Clinton 
V,  Eddy,  87  How.  Pr.  23;  S.  C,  54  Barb.  54;  Bucklin  «.  Cbapin,  1 
Lam.  443. 

Surrogates'  courts  apply  the  same  principle  and  practice.  Be  do 
ila  Croix,  1  BraHf.  Surr,  1 ;  Van  Vleck  v.  Burroghs,  6  Barb,  341. 

Thus  we  see  how  strenuously  the  courts  rule  against  any  attempt 
to  deprive  a  litigant  of  just  rights  because  ho  has  not  sued  in  time,  no 
matter  how  plain  and  clear  the  legislative  prohibition  may  be  as  to 
the  limitation  of  the  time. 

Tiie  courts  hold  to  a  uniform  system  of  pleading,  practice  and 
procedure.    Judge  Moi^ell,  in  Baldwin  v.  Martin,  14  Abb,  Pr.  If,  S, 
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^»  13,  said:  **  I  think  the  legislature,  in  uniting  the  equity  and  com- 
^°Q  law  systems,  intended  to  make  applicable  the  same  rules,  whether 
"^  acHon  was  of  an  equitable  or  legal  nature,  and  thus  make  a  uni- 
orm  system.  Hence,  the  rule,  which  at  law  required  the  statute  o| 
^^itationsto  be  especially  pleaded,  was  enacted  in  the  Code,  and 
T^c  applicable  equally  and  alike  to  both  kinds  of  relief,  and  requirr 
^S  the  statute  bar  to  be  especially  set  up  as  a  defense." 

It  nowhere  appears  that  the  legislature  designed  to  distinguish  the 

P'^adings^  practice  and  proceedings  in  action  for  divorce,  or  in  an  ac- 

'^  ^o  annul  a  marriage  contract,  from  any  other  action,  on  that  it 

Jatended  to  except  such  actions  from  rules  of  pleading,  practice, 

proceeding  applicable  to  all  other  actions.  , 

'^OQij  "^»  matter  to  show  a  suspension  of  the  time  which  otherwise 

oti,^     '^^seabar,  need  not  be  averred  in  the  complaint;  but,  as  iu 

ofh      ^^*^^"s,  must  be  specially  pleaded,  and  then  leaves  the  burden 

J'(*Of  precisely  where  they  are  left  in  all  other  cases.     Sand  v.  St. 

"^m,  JO  X^irb,  G23;  S.  C,  23  How.  Pr.  140;  Clinton  «.  Eddy,  H  Barb. 

H;  S.  O. ,    37  ffow.  Pr,  23. 

The?  Oode  declares  that  civil  actions  can  only  be  commenced  with- 
in  tlie  F^roscribed  periods,  but  the  time  of  the  discovery  need  not  be 
stated,  aricl  the  statute  bar,  if  it  exists,  must  be  set  up  by  answer. 
If  tnc  st«i.t:^fQ  £g  j,qj  gg|.  up  as  a  defense,  the  action  will  prevail.  Bald- 
win f.  :3Mj^^^in^  14  Aldf.  Pr.  N.  S.  15. 

*^   ^^V^jcction,  or  defense,  that  the  action  was  not  commenced  in 

'   ^^r^ot  be  anticipated  in  the  complaint,  and  if  facts  are  alleged 

*  ^  ^  off,  they  are  surplusage,  and  may  be  stricken  out  on  motion 

*^^Qutand  irrelevant.  Butlers.  Mason,  10  Hoio.  Pr.  540;  Sand 

'•  jj^^Ur,  23  Id.  144,  145. 

^•^  objection  is  set  up  in  the  answer  as  a  defense,  any  matter  in 

,  *  *^Oo  of  it  may  be  proved  without  being  alleged  in  the  complaint, 

*^ply.     Esselstyn  tJ.  Weeks,  2  Keni.  085;  Waltermire  r.  West- 

628-'^  f^^.  20,  21;  Sand  v.  St.  John,  23  How.  Pr.  143;  S.  C,  30  Barb. 

'  ^*^okson  V.  Quinn,  3  Lans.  305,  300. 

^^^   if  defendant,  in  the  case  at  bar,  had  been  absent  for  two 

j         ^'Otu  the  date  of  solemnization  of  the  marriage,  it  would  appear, 

^^  dates  on  the  face  of  the  complaint,  that  the  right  of  action 

.  .  ^l^xwed,  yet  according  to  the  rules  of  pleading  we  could  not 

for  ti  ^^  ^^"*  '"  ^^^^  complaint;  if  we  did,  the  defendant  might  appear 

^  l^wrpose  of  a  motion  to  strike  it  out  as  redundant  and  irrcle- 

coula^^^^  costs.    If  he  had  appeared  and  pleaded  the  statute,  proof 


COUlcl  K 

such       *^^^  ^^'^  given  in  avoidance.     As  he  did  not  appear,  and  no 


x^j         Ejection  was  made,  no  evidence  in  avoidance  was  given  before 
appose  defendant  was  absent  from  the  State  part  of  the  two 
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years  ?    The  plaintiff  could  not  anticipate  such  an  objection  from  the 
judge. 

The  code  statute  has  changed  and  modified  the  Revised  Statates, 
as  has  already  been  partly  shown. 

Section  48  of  the  Revised  Statutes  (p.  155),  has  been  altered  by 
section  69  of  the  Code  of  Procedure,  in  so  far  that  the  distinctioa 
between  actions  at  law  and  suits  in  equity  were  abolislicd,  and  bat 
one  form  of  action,  a  civil  action,  is  substituted  in  all  cases. 

Thus  we  see  that,  prior  to  the  Code,  suits  to  annul  a  marriage, 
although  obliged  to  be  brought  by  bill,  were  in  all  other  respects 
conducted  in  tlie  same  manner  as  other  suits  prosecuted  in  courts  of 
equity,  and  the  court  had  the  same  power  as  in  other  cases. 

§  59  [52].  *'  All  issues  upon  the  legality  of  a  marriage  (except 
where  the  marriage  is  sought  to  be  annulled  on  the  ground  of  the 
physical  incapacity  of  one  of  the  parties)  shall  be  tried  by  a  jury  of 
the  country ;  and  the  chancellor  shall  award  a  feigned  issue  for  the 
trial  thereof."    d  H.  3,  G  ed.  191,  §  59. 

This  section  is  found  under  **  Of  the  General  Powers,  Duties  and 
Jurisdiction  of  the  Court "  of  Chancery. 

In  Devanbagh  v.  Devanbagh  (5  Pni^e,  554),  the  chancellor  notices 
the  provisions  of  the  Revised  Statutes  (2  R,  8.  444,  §  35),  which  en- 
acts that  all  such  proceedings  shall  be  conducted  in  the  same  manaer 
as  other  actions  in  equity. 

The  rule  which  existed  under  the  Revised  Statutes — that  in  a  bill 
for  fraud  which  was  committed  more  than  six  yenrs  before  the  com- 
mencement of  the  suit,  the  complainant  must  allege  and  prove  that 
the  fraud  had  not  been  discovered  until  six  years  before  suit — was  so 
far  changed  by  the  Code  of  Procedure  (§  91,  subd.  6),  that  the  de- 
fense of  the  statute  of  limitations  must  now,  in  all  cases,  be  set  up 
by  answer,  even  where,  on  the  face  of  the  complaint,  it  appears  that 
the  fraud  was  committed  more  than  six  years  before  suit.  Baldwin  r. 
Martin,  14  Ahb,  Pr.  9;  See  also  Foot  v.  Farrington,  41  iV.  Y.  164. 

Section  100  of  the  Code  changed  the  Revised  Statutes  (2  iZL  S,  297, 
§  27),  as  to  absence  of  defendant.  In  the  Revised  Statutes  this  pro- 
vision  was  restricted  to  cases  of  actions  for  debts  or  demands  not  on 
specialty,  or  damages  only.     The  Code  makes  no  restriction. 

The  Revised  Statutes  (2  R  S.  206,  §  23),  as  to  balance  of  accounts, 
was  modified  by  section  95  of  the  Code  of  Procedure.  In  the  Revised 
Statutes  the  provision  was  confined  to  actions  of  debt  and  account,  or 
assumpsit,  and  the  words  at  the  end  of  the  section,  '*on  either  side,** 
were  added  in  the  Code.     Many  other  instances  could  bo  cited. 

The  practice  of  the  court  is  to  have  such  an  objection  as  suit  not 
commenced  in  time,  pleaded.    There  is  no  reason  why  the  rule  should 


ABBOTT'S   NEW   CASES.  201 

Note  on  Divorce  for  Impotence. 


not  be  applied  to  this  case.     Tliere  is  every  reason  for  it.     Justice, 
equity  and  public  policy  demand  it. 

1.  In  a  matter  like  this,  the  usage  of  the  courts  determines  the 
law  of  the  courts. 

There  is  also  room  for  the  suggestion  that  when  the  legislature 
conmiits  to  a  tribunal  jurisdiction  over  a  particular  cause  of  divorce, 
it  cannot  be  presumed  to  intend  that  the  tribunal  sbuU  administer  the 
remedy  in  forms  of  procedure  altogether  alien  to  its  usual  ones.  The 
judge  who,  for  the  time  being,  presides  over  a  tribunal,  is  bound  by 
the  course  of  procedure  already  cstablisLied  by  precedent.  Bishop  on 
Marr.  «fi  2>.  5  ed.,  §§  77,  78,  70. 

2.  Suits  to  annul  a  marriage  are  commenced  and  conducted  in 
the  same  manner  as  other  equitable  actions,  and  the  court  has  the 
same  power  to  award  issues,  to  decree  costs,  and  to  enforce  its  decrees, 

IS  in  other  cases.     2  R.  8.  144  (149),  §  35;  B «.  B ,  8  Ahb. 

iV.  44:  S.  C,  28  Barh.  209;  Griffin  v.  Griffin,  47  K  T.  134,  136. 

The  action  for  an  absolute  divorce  is  commenced  by  the  summons, 
or  summons  and  complaint,  in  the  same  manner  as  in  other  equity 
cases.     5  Wait  Pr.  605,  and  see  Code^  §  135,  subd.  5. 

By  rule  81  (formerly  rule  90)  it  is  provided  that  the  defendant 
may  set  up  **  any  other  matter  which  would  be  a  bar  to  a  divorce, 
separation,  or  the  annulling  of  the  marriage  contract."  8ce  also  5 
Wait  Pr,  722. 

In  Article  III.,  **  Of  divorces  dissolving  the  marriage  contract,"  by 
section  55  and  subdivision  8,  the  court  may  deny  a  divorce  when  the 
suit  shall  not  have  been  brought  within  five  years  after  the  discovery 
by  the  complainant  of  the  offense  charged. 

The  court  has  made  a  rule  (rule  87,  now  rule  78),  that  unless  it 
be  averred  in  the  complaint  that  five  years  have  not  elapsed  since  the 
discovery  of  the  fact  that  such  adultery  had  been  committed,  the 
plaintiff^s  affidavit  must  be  produced  as  to  the  fact. 

Ko  rule  whatsoever  is  made  about  the  allegation,  or  proof  of  two 
years,  in  divorces  for  physical  incapacity. 

8.  The  right  to  an  action  for  divorce  on  tlie  ground  of  adu!tcry, 
where  the  suit  is  not  brought  within  five  years  after  the  discovery  by 
the  complainant  of  the  offense  charged,  bus  received  judicial  construc- 
tion in  tiie  case  of  Yalleau  v,  Valleau  (6  Paige,  207),  whcra  it  was 
held  the  evidence  was  that  the  right  was  barred,  whore  the  adultery 
continued  for  five  years,  down  to  the  time  of  the  commencement  of 
the  action,  and  where  it  was  open  and  notorious,  the  plaintiff  must 
satisfy  the  court  that  by  reason  of  his  absence  from  the  country,  or 
otherwise,  he  was  not  aware  of  the  fact  of  the  continued  adultery  ua* 
til  within  five  years  from  the  commencement  of  the  suit. 

4.  In  Waterman  «.  Waterman,  87  Hovo,  Pr.  40,  the  court  said: 
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'^  It  is  true  that  the  authority  of  this  coart  to  grant  divorrcs  is  de- 
rived  from  the  statute.  The  title  in  the  Revised  Statutes  which  con- 
fers the  authority  very  plainly  contemplates  that  such  authority  shall 
be  exercised  by  the  ordinary  proceedings  in  a  chancery  suit,  except 
when  it  makes  specific  provisions  to  the  contrary."  2  ^.  8,  I  ed. 
143,  149. 

No  s^iecific  provisions  of  the  statute  to  the  contrary  exist. 

This  case  also  decides  that  the  Code  modifies  the  statute. 

5.  In  the  case  of  Montgomery  o.  Montgomery  (3  Barh,  Ch,  136),  the 
chancellor  applied  to  the  regular  statute  of  limitations,  relative  to  the 
time  of  commencing  suits  in  equity  on  the  ground  of  fraud,  six  years, 
to  an  action  for  divorce  to  annul  the  marriage  contract  on  the  ground 
of  fraud.  Now,  this  was  done,  although  the  divorce  statute  expressly 
declares  it  can  be  brought  '^during  the  lifetime  of  the  parties,  or  one 
of  them."  The  bill  was  filed  April,  1846,  long  before  the  enactment 
of  the  Code  and  section  74. 

6.  Abbott,  in  his  Digest  (ed.  18G0),  vol.  2,  518,  says,  at  section 
42 :  *^  Time  within  which  suits  to  annul  marriages  may  be  brought.  2 
E.  S.  142-144." 

Thus  looking  upon  the  statute  as  a  statute  of  limitations  as  to  di- 
vorces, as  to  the  times  in  them  mentioned,  within  which  the  suit  the 
respective  civil  actions  are  to  be  brought. 

These  are  to  be  found  in  Banks's  6th  edition  of  the  Revised  Stat- 
utes, pp.  153  to  155,  and  includes  section  47  (33)  in  question. 

7.  In  the  case  of  Williamson  f.  Williamson  (1  Johns.  Ch,  488),  it 
was  held  '*that  the  lapse  of  time  was  a  bar  to  the  suit,  by  analogy  to 
the  limitations  of  actions.  The  statute  empowers  the  court  to  grant  a 
divorce,  but  leaves  it  in  their  discretion." 

Thus  we  see  that  the  regular  statute  of  limitations  was  applied 
and  likened  to  a  divorce  suit,  and  it  will  be  seen  that  the  statute  is 
not  imperative  on  the  court  to  deny  a  divorce  on  the  ground  of  adul- 
tery^ because  not  brought  within  five  years  after  the  discovery.  Sec- 
tion 55  (42),  (3  R  8.  6  ed.  156),  reads:  ''Although  the  fact  of  adul- 
tery be  established,  the  court  may  deny  a  divorce  in  the  following 
cases." 

8.  In  Bihin«.  Bihin  (17  Abb.  Pr.  20,  General  Term,  October,  1863), 
ScRCGHAM,  J.,  it  was  decided,  that  in  actions  for  limited  divorce,  this 
section  is  equally  applicable,  and  the  objection  that  the  action  was  not 
commenced  within  the  time  limited  can  only  be  taken  by  answer. 

9.  The  husband  did  not  avail  iiimself  of  this  defense,  and  thus  left 
his  wife  without  any  opportunity  to  show  anything  in  reply  to  any  de- 
fense, and  thus  the  court  is  left  to  do  equity  to  the  plaintiff,  there 
being  no  connivance,  procurement  or  fraud  on  her  part,  and  she 
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coming  into  court  an  innocent  maiden  with  clean  hands  to  ask  tho 
court  for  aid  oat  of  her  misfortune. 

10.  The  coart  should  strain  itself  to  construe  this  statute  to  give 
this  plaintiff  relief.  The  statute  raised  as  a  bar  to  the  plaintiff  by  the 
justice  at  special  term  was  made  nearly  fifty  years  ago,  by  tho  legisla- 
ture adopting  a  Report  of  the  Revisers  of  the  Statutes,  who  said  that 
this  two  years^  limitation  conformed  to  the  then  ^*  actual  state  of  soci- 
ety and  public  opinion  among  us."  The  same  power,  the  legislature^ 
has  since,  in  more  advanced  and  enlightened  times,  while  this  statute, 
was  on  the  books,  enacted  and  passed  a  statute,  ''But  the  objection 
that  this  action  was  not  commenced  within  the  time  limited  can  only 
be  taken  by  answer." 

The  time  limited  was  two  years.  The  action  was  not  commenced 
within  the  iiuiz  limited,  but  the  objection  that  it  was  not  so  com- 
menced was  not  tiken  by  answer,  and  tlie  legislature,  with  this  two 
years'  divorce  statute  upon  the  books  and  in  force,  did  not  except  it 
from  the  humane  and  sweeping  law  they  passed  in  I80I.  As  was  said 
before,  if  any  exception  as  to  this  statute,  or  any  otlier,  was  intended, 
the  legislature  would  have  said  so,  or  somehow  showed  its  contrary 
intention.  The  legislature  gave  the  unfortunate  innocent  party,  who 
was  so  fortunate  as  not  to  have  the  statutory  objection  raised  against 
her  by  answer,  an  opportunity  to  escape. 

The  statute  of  1851  is  as  much  a  statute  as  the  one  of  1829.  Both 
are  statutes  made  by  the  people.  The  statute  of  1851  was  made 
twenty-two  years  later  ;  it  has  not  been  changed  by  any  exceptions  to 
its  sweeping  language  since  ;  it  is  therefore  entitled  to  controlling 
weight  in  the  determination  of  the  question  on  appeal. 

Fraud.^ — Another  suggestion  that  may  aid  the  plaintiff  to  obtain 
relief  is  that  the  marriage  may  be  set  aside  upon  the  ground  of  fraud. 

The  marriage  contract  between  plaintiff  and  defendant  is  void  on 
the  same  ground  that  other  contracts  may  be  avoided. 

The  coart  of  chancery,  and  since  then  the  supremo  court,  has,  in 
some  coses,  entertained  and  granted  bills  to  declare  the  nullity  of 
marriages,  independent  of  any  statute  conferring  jurisdiction.  These 
were  actions  on  the  contract,  upon  the  ground  of  lunacy  or  fraud, 
and  it  was  held  that  the  marriage  contract  was  not  excepted  from  the 
operation  of  general  jurisdiction. 

Tlie  contract  of  marriage  implies  that  the  parties  were  capable  of 
consummating  it ;  and  when  an  impotent  person,  knowing  hie  defect, 
induces  a  person,  not  cognizant  of  it,  to  marry  him,  he  commits 
thereby  a  gross  fraud  and  a  grievous  injury  ;  and  even  if  himself 
ignorant  of  it,  there  is  equally  a  violation  of  the  contract  and  equally 
an  injury.  In  either  case  the  marriage  would  be  void,  in  the  one  on 
the  ground  of  fraud,  and  in  the  other  for  violation  of  the  implied 
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warranty.     Briggs  v.  Morgan,  3  Phillim,  823;  1  Eng.  Ecc,  408,  410; 
Rutherford  Imt,  b.  1,  c.  15^  §  9;  Hoger  Ece,  Law^  2  ed.  640;  Benton  «. 
Benton,  1  ilay,  111  ;  Guilford  c.  Oxford,  9  Conn,  821,  327. 

In  8cott  V.  Shufcldt  (5  Paige^  42),  where  the  parties  were  white 
persons,  and  the  complainant  was  charged  by  the  oath  of  tiie  defend- 
ant as  the  putative  father  of  her  bastard  child,  and  the  complainant 
thereupon,  believing  the  child  to  be  bis,  married  her  to  obtain  his 
discharge  from  the  proceedings  agiiinst  him  under  the  bastardy  act, 
and  he  subsequently  ascertained  that  the  child  was  a  mulatto,  and 
that  the  defendant  knew  that  fact  at  the  time  she  swore  it  to  be  bis, 
she  then  having  been  delivered,  and  seen  the  child,  it  was  held  that 
the  complainant  was  entitled  to  a  decree  declaring  the  marriage  con- 
tract void,  on  the  ground  that  his  consent  was  obtained  by  fraud. 

Impotcncy  in  one  of  the  parties  is  laid  down  as  rendering  the  mar- 
riage void,  as  being  a  species  of  fraud  on  the  other  party  ;.  but  is  only 
a  ground  for  annulling  the  contract  by  a  court,  or  for  a  divorce. 
Bouvier  Law  Diet.  **  Marriage.*^ 

Certainly  tlie  marriage  of  defendant  with  the  plaintiff  was  a  decep- 
tion and  a  fraud  upon  her.  The  law  presumed,  and  she  had  a  right 
to  presume,  that  he  was  a  perfect  man. 

The  fact  that  he  offered  himself  to  the  plaintiff  for  marriage 
amounted  to  a  representation,  which  the  plaintiff  had  the  right  to  be- 
lieve that  he  was  in  a  marriageable  condition  and  free  from  any  disease 
which  would  hinder  him  from  entering  into  that  relation.  Neverthe- 
less he  concealed  his  disease  or  incapacity  from  the  plaintiff,  and  thus 
induced  her  to  marry  him,  and  but  for  this  deception  and  fraud  the 
plaintiff  would  not  have  married  him. 

The  compLiint  and  evidence  shows  that  the  incapacity  was  known 
to  tlie  defendant  and  unknown  to  the  ])Iaintiff  at  the  time  of  the 
marriage.     The  plaintiff  was  therefore  deceived  into  the  nuu'riage. 

There  is  no  failure  of  proof  as  to  deception  and  fraud.  The 
case  might  be  stronger  by  proof  of  the  courtship  and  representations, 
if  any,  and  how  they  came  to  man-}',  so  far  as  any  declarations  were 
used,  but  the  whole  evidence  shows  sufticicntly  that  the  defendant 
deceived  and  defrauded  the  plaintiff  into  this  marriage.  It  apiK^ats 
by  the  evidence  that  she  did  not  know  that  there  was  anything  the 
matter  with  him  when  she  married  him,  and  the  defendant  knew  it, 
for  he  was  physically  incapable  the  first  night,  and  ever  since  so  re- 
mained. It  was  a  fraudulent  concealment  on  his  part  at  the  time, 
and  afterwards. 

If  the  compldnt  in  this  action  were  changed  to  one  of  fraud,  the 
evidence  and  proof  would  make  out  a  case  of  deception  and  fraud  as 
in  Meyer  «.  Meyer  (49  How.  Pr.  311). 

Paragraph  IV.  of  the  complaint  contains  an  allegation  of  deception 
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and  fraud,  but  it  would  be  much  strengthened  if  this  paragraph  wcro 
amended  bj  adding  to  the  end  thereof  the  words  **  and  was  fraudu* 
lently  concealed  from  her." 

This  makes  an  additional  cause  of  dissolution  of  the  marriage.  1 
Abbott  Forms,  628. 

The  plaintiff  now  makes  this  motion  to  amend,  and  it  can  be 
granted  at  general  term. 

In  Douglass  v.  Douglass  (5  Enuy  146)  (a  dirorce  cose),  this  court 
allowed  defendant  to  correct  his  practice  by  changing  the  notice  of 
appeal  to  a  motion  for  a  new  trial. 

The  amendment  is  a  mere  matter  of  form,  and  not  of  substance. 
The  eyidence,  proof  and  facts  already  found  sustain  this  allegation, 
and  it  is  merely  to  conform  the  pleading  to  the  proofs.  The  defend- 
ant would  not,  and  could  not  have  anything  different  to  answer,,  as  to 
one  form  of  complaint  or  name  of  the  action,  than  the  other. 

The  plaintiff  also  moves  to  conform  the  pleading  to  the  proofs  and 
facts  found,  and  for  judgment  according  to  the  facts  of  her  case, 
without  regard  to  the  name  or  form  of  her  action. 

These  motions  do  not  substantially  change  the  claim,  and  they  are 
certainly  in  favor  of  justice,  not  only  to  this  plaintiff,  but  to  the 
public,  for  the  plaintiff  is  a  virgin,  twenty-six  years  of  age,  and  her 
freedom  from  the  defendant  is  conducive  to  the  public  welfare,  as 
she  could  marry  again,  and  bring  fortli  children,  which  she  can  never 
lawfully  do  while  tied  to  the  defendant  by  this  mockeiy  of  a  mar- 
riage. 

Equitable  powers  of  the  court] — This  court  is  vested  by  implication 
with  those  equitable  and  incidental  powers  necessary  to  grant  the 
plaintiff  equitable  relief,  by  giving  her  the  construction  contended  for 
in  the  foregoing  points,  or  one  of  them,  which  will  enable  her  thus 
to  obtain  the  dissolution  of  this  marriage. 

The  court  of  chancery  had,  and  the  supreme  court  has,  general 
powers  to  adjust  remedies,  and  annex  conditions  to  the  exercise  of 
rights,  and  the  redress  of  injuries.     Story  Eq,  Jut.  §§  27,  28. 

A  greater  injury  than  the  one  under  which  the  plaintiff  labors  and 
suffers,  cannot  be  known  or  mentioned. 

In  Griffin  v.  Griffin,  47  N,  T.  135,  the  court  sustained  the  power 
to  award  a  defendant  wife  extra  expenses  and  counsel  fees,  beyond 
the  taxable  costs,  $1,200  counsel  fees,  and  $920.50  expenses  to  defend- 
ant, and  $250  counsel  fee  to  plaintiff,  and  this  was  sustained  by  the 
court  of  appeals. 

The  court  said,  p.  136,  that  '*  It  is  conceded  that  there  is  no  stat- 
ute in  terms  authorizing  the  order,  and  that,  if  sustained,  it  must 
rest  upon  the  incidental  powers  formerly  vested  in  the  court  of  chan- 
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eery,  in  cases  of  this  description,  and  to  which  the  eupreme  court  has 
succeeded." 

In  this  case  it  was  discovered  that  the  statute  not  only  omitted  to 
provide  for  furnishing  the  wife  with  the  means  of  defence  in  any  case 
of  divorce,  and  for  indemnity  for  counsel  fees  and  expenses  of  a  snc- 
cessful  defense,  but  even  for  temporary  alimony  during  the  peodency 
of  the  suit.     Pp.  137,  140.     Said  the  court: 

**  Yet  it  has  been  the  constant  practice  of  the  court  of  chancery, 
both  before  and  since  the  Revised  Statutes,  to  make  equitable  provis- 
ion for  all  these  matters;  and  in  doing  so  it  has  been  guided  by  tbo 
decisions  of  the  ecclesiastical  court  of  England  in  similar  cases."  P. 
137. 

This  was  upon  the  ground  of  the  general  equitable  jurisdiction  of 
the  court,  and  also  that  when  our  statutes  did  confer  jurisdiction  upoa 
the  court  of  chancery  in  these  actions  for  divorce  which  by  the  Eng- 
lish law  are  solely  cognizable  in  the  ecclesiastical  courts,  the  grant  of 
the  jurisdiction  carried  with  it  by  implication  the  incidental  powers 
which  were  indispensable  to  its  proper  exercise,  and  not  in  conflict 
with  our  own  statutory  regulations  on  the  same  subject.  Perry  c.  Perry, 
3  Paigey  504,  506;  Devanbagh  o.  Devanbagh,  5  Id,  556;  Qriffin  v. 
Griffin,  47  jr.  r.  137. 

**  In  this  State  the  power  of  the  court  is  not  alone  confined  to  the 
statute,  as  in  the  States  of  Vermont,  Rhode  Island,  Massachusetts  and 
North  Carolina.  Jurisdiction  in  cases  of  divorce  was  conferred  here, 
not  as  a  special  and  limited  jurisdiction  granted  to  a  common  law 
court,  but  it  was  granted  to  a  chancery  court,  and  the  court  in  admin- 
istering it  has  always  called  to  its  aid  its  own  cquiry  powers  and  the 
decisions  of  the  ecclesiastical  courts  of  England  in  like  cases." 

The  allowance  of  ad  interim  alimony  docs  not  depend  wholly 
upon  the  statute,  but  upon  the  practice  of  the  court  as  it  existed  be- 
fore the  statute  (referring  to  reviser's  note  to  the  statutes).  North  o. 
North,  1  Barb.  Ch.  241. 

The  supreme  court,  both  before  and  since  the  Revised  Statutes^ 
makes  equitable  provisions,  and  in  so  doing  has  been  guided  by  the 
decisions  of  the  ecclesiastical  courts  of  England  in  similar  cases.  Mix 
c.  Mix,  1  Johns,  Ch,  110;  Denton  v,  Denton,  Id,  364;  Lewis  «.  Lewis, 
8  /d  519;  Wood  f>.  Wood,  2  Paige,  114;  North  v.  North,  1  B,  Ch. 
244. 

Impotence  being  considered  as  incurable,  curable,  accidental,  or 
temporary,  the  plaintiff  might  have  supposed,  even  if  she  realized 
and  comprehended  her  husband's  condition,  that  ho  was  curable,  and 
that  she  waited  two  years,  to  make  sure,  is  to  her  credit,  and  should 
not  in  all  reason  or  equity  be  taken  against  her. 

Two  years  are  a  very  short  limit.     It  must  be  shown  that  the  dis- 
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ease  is  incurable;  the  parties  might  wait  two  years  from  the  solemni- 
zation of  the  marriage  to  euro  it,  and  failing  to  cure  it,  thus  endeavor 
to  prove  that  it  was  incurable;  but  the  two  years  having  thus  passed, 
and  finding  it  was  incurable,  the  party  would  be  without  remedy. 

This  is  a  condemnation  of  meekness  and  patience. 

The  late  Chancellor  Walworth,  in  his  opinion  in  the  case  of 
Devanbagh  v.  Devanbagh  (6  Paige,  177),  says:  '*I  also  infer  from 
what  is  stated,  that  there  have  been  regular  catamenial  discharges, 
and  the  defendant  appears  to  have  had  no  suspicion  that  she  was 
not  like  other  women  until  some  time  after  the  marriage/* 

Equity  will  always  excuse  delay  when  projperly  explained.  See  cases 
cited  anU,  and  Laird  o.  Smith,  44  iV.  T,  618;  Peters  v,  Delaplaine, 
49  Id.  367. 

The  supreme  court,  being  a  court  of  equity,  and  this  being  an 
equity  action,  cannot  the  court  somehow  do  equity  to  the  plaintiff, 
and  grant  her  this  divorce,  when  she  did  not  comprehend  and  dis- 
cover her  husband^B  condition  until  six  months  before  the  suit  ? 


BRINKERHOPP  v.   BRINKERHOFF. 

iT.  r.  Supreme  Courts  First  District^  First  Depart- 
ment; Special  Term^  February ^  1880. 

Pleading. — CoscpELLiKa  Reply. 

In  an  notion  for  dower,  defendant  alleged  that  the  deceased  had  been 
divorced.  HM,  that  defendant's  motion  to  compel  a  reply  should 
be  granted. 

Motion  to  compel  reply. 

Lucy  A.  Brinkerhoff  brought  this  action  against 
Seba  Brinkerhoff  for  admeasurement  of  plaintiff's 
dower,  alleging  in  her  complaint  that  she  was,  in  1855, 
married  to  one  Richard  S.  Brinkerhoff,  now  deceased, 
who  died  in  May,  1878,  leaving  plaintiff  his  widow  him 
surviving ;  with  the  usual  allegations  as  to  the  prop- 
erty and  its  possession.  The  answer  denied  knowl- 
edge or  information  suflBcient  to  form  a  belief  as  to  the 
alleged  marriage ;  admitted  the  seizin  of  the  de- 
ceased; denied  plaintiff's  possession  of  one-third  of 
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the  premises  as  her  dower  as  widow ;  admitted  the 
intestate's  death,  but  denied  plaintiffs  widowhood; 
denied  knowledge  or  information  sufficient  to  form  a 
belief  as  to  plaintiffs  joining  in  any  conveyance;  and 
denied  plaintiffs  right  to  the  premises,  its  wrongful 
j)ossession  and  the  alleged  value. 

For  a  separate  defense  the  answer  denied  that  on 
Brinkerhoff  s  death  plaintiff  became  or  was  his  widow ; 
and  averred  that  the  alleged  contract  of  marriage 
between  him  and  the  plaintiff  was,  in  March,  1868, 
annulled  by  a  decree  of  the  superior  court  of  the  State 
of  Connecticut,  whereby  he  was  divorced  and  dis- 
charged from  all  the  duties  and  covenants  to  her  by 
reason  of  the  marriage,  and  was  declared  to  be  single 
and  unmarried. 

For  a  third  defense  defendant  alleged  that  he  was 
not  the  owner  of  the  premises,  and  only  held  by  virtue 
of  a  trust  created  by  Brinkerhoff  during  his  lifetime. 

Oeorge  M.  MacJcellar^  for  defendant, — Moved  for  an 
order  requiring  plaintiff  to  reply  to  the  new  matter  in 
the  decree  of  divorce.  I.  Section  516  of  the  Code  of 
Civil  Procedure  provides  for  the  order  asked  for.  The 
defendant  should  be  apprised  of  the  way  in  which  the 
plaintiff  proposes  to  avoid  or  overcome  the  decree  of 
divorce.  In  Hubbell  v.  Fowler  (1  Abb.  Pr.  N.  8.  1), 
MuLLiN",  J.,  ordered  a  reply  to  the  defense  of  the 
statute  of  limitations,  on  the  ground  that  the  defend- 
ant should  be  informed  as  to  what  he  will  have  to  meet 
on  the  trial,  and  mentions  a  number  of  ways  in  which 
the  plaintiff  might  defeat  the  statute.  In  Leslie  v. 
Leslie  (11  Abb.  Pr.  If.  S.  314),  action  for  divorce  on 
ground  of  adultery — defense,  denial  and  counter- 
charges of  adultery — J.  F.  Daly,  J.,  held  that  a  reply 
to  the  counter- charges  of  adultery  was  necessary.  In 
Link  V.  Sprague,  not  reported,  plaintiff  sued  defendant 
for  services  rendered  as  tutor  to  the  defendant's  child. 
The  defendant  answered,  alleging  that  she  was  a  mar- 
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ried  woman,  and  contracted  as  such  with  the  plaintiff. 
On  motion  of  L.  H.  Arnold,  Esq.,  Mrs.  Sprague's 
attorney,  a  reply  was  ordered.  In  Poillon'i?.  Lawrence 
{^  Super.  CL  \J.  &  S.'\  385),  plaintiff,  as  assignee  of 
two  judgment  creditors,  sued  the  defendants.  Defend- 
ants answered,  setting  up  a  discharge  in  bankruptcy  of 
the  defendant  Charles  L.  Lawrence.  This  case  was 
reported  because  of  decision  on  another  point.  In  the 
statement  of  the  case  on  page  387  appears  the  follow- 
ing: "Under  an  order  of  the  court  the  plaintiff 
replied  to  the  new  matters  contained  in  the  answers 
as  to  the  discharge  in  bankruptcy  of  the  defendant 
Charles  L.  Lawrence.''  There  are  few  reported  cases 
on  this  question,  but  from  those  cited  above,  it  appears 
that  replies  have  been  ordered  to  answers  setting  up, 
by  way  of  defense,  discharge  in  bankruptcy,  counter- 
charge of  adultery,  statute  of  limitations  and  covert- 
nre.  A  reply  should  certainly  be  ordered  to  an 
answer  setting  up  a  decree  of  divorce  as  a  defense. 
Unless  a  reply  is  made  there  will  be  no  issues  raised. 
If  the  new  matter  is  to  be  taken  as  true  the  complaint 
must  fall.  The  plaintiff,  if  she  believes  in  her  claim 
for  dower,  should  not  hesitate  to  have  issues  defined, 
but  should,  by  replying,  raise  proper  issues,  and  place 
this  cause  upon  the  calendar  for  trial. 

James  Henderson^  for  the  plaintiff,  opposed. 

Lawrence,  J. — The  motion  that  the  plaintiff  reply 
to  the  new  matter  contained  in  the  answer  in  reference 
to  the  alleged  decree  of  divorce  in  Connecticut  is 
granted,  with  $10  costs  to  abide  the  event. 

Order  accordingly. 

Vol.  Vin.— 14 
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FULTON  ».  FULTON. 

JT.    Y.  Supreme  Courts   Third  Departmerdy  Fowrdi 
District;  Special  Term^  October j  1879, 

AgaiTiy    Third  District,  January,  1880. 

Dower. — Abatement  bt  Death  after  Oral  Decisiok. 

The  death  of  the  widow,  after  the  oral  annoancement  of  the  decision 
of  the  court  in  her  favor,  in  her  action  to  recover  a  gross  sum  in 
lieu  of  dower,  will  not  abate  the  action  nor  alter  the  rights  of  the 
parties;  and  the  court  will  order  findings  to  be  signed  and  judg- 
ment entered  %\uncfro  tune,* 

This  was  an  action  brought  in  April,  1879,  by  Susan 
Fulton,  the  widow  of  Alexander  Fulton,  deceased, 
against  Melvin  Fulton  and  others,  to  recover  the  value 
of  her  dower  interest  in  the  lands  of  her  deceased  hus- 
band, under  chapter  717,  Laws  of  1870,  f  she  electing  to 
take  a  gross  sum  in  lieu  of  dower,  and  instead  of  the 
benefits  contained  in  the  will  of  her  husband. 

At  the  beginning  of  the  action  she  filed  her  consent, 
which  was  duly  acknowledged  and  recorded,  to  accept 
such  gross  sum  in  satisfaction  of  her  dower  interest. 

*  There  is  some  diversity  of  opinion  in  the  courts  of  other  States, 
on  the  question  whether  the  annuity  tables  by  which  the  value  of  life 
estates  are  computed  are  conclusive,  or  whether  the  court  may  take 
extrinsic  evidence  as  to  the  character  and  condition  of  the  life  in 
•question,  and  consider  any  unusual  probability  of  longevity  or  other- 
wise. To  take  an  extreme  case  for  illustration,  let  it  be  supposed 
that  a  widow  suing  for  dower,  whose  probability  of  life  according  to 
the  tables  is  ten  years,  has  long  been,  in  point  of  fact,  of  feeble  and 
precarious  health,  and  at  the  time  of  the  hearing  is,  in  the  opinion  of 
•competent  physicians,  lying  at  the  point  of  death.  Should  the  court 
in  such  a  case,  or  any  cases  where  the  facts  show  a  substantially  less 
or  greater  apparent  probability  of  life  than  the  average  presented  in 
the  tables,  act  upon  this  evidence  and  adjust  the  valuation  accord- 
ingly.     See  the  cases  collected  in  Abb,  Trial  Ev,  724,  note. 

t  See  Code  Civ.  Pro.  %%  1619-1624,  superseding  the  act  of  1870. 
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The  action  was  brought  against  all  of  the  heirs  at  law 
and  devisees  and  legatees  under  the  will.  Default  was 
made  by  all,  except  the  executor,  who,  by  his  answer, 
contested  the  necessity  of  a  sale,  and  asked  affirm- 
atively a  construction  of  the  will,  to  determine  the 
extent  of  her  rights,  and  how  far  her  election  barred 
all  the  benefits  of  the  will. 

At  the  October  special  term,  held  in  St.  Lawrence 
county,  1879,  Justice  Potter  presiding,  the  formal 
proof  in  such  cases  was  made  as  to  the  defaulting  de- 
fendants, and  the  proper  proof  in  relation  to  a  sale ; 
and  at  the  close  of  the  argument,  the  court  directed 
jadgment  for  the  plaintiff  upon  all  of  the  issues,  pro- 
viding that  a  sale  of  the  premises  should  be  had,  and 
the  costs  of  the  parties  and  a  sum  in  gross  for  the 
plaintiff's  dower  interest,  to  be  computed  upon  the 
principles  of  life  annuities  at  her  then  age,  be  paid  out 
of  the  proceeds  of  the  sale,  and  the  remainder  paid 
over  to  the  executor,  who  had  a  power  of  sale  in  trust, 
for  the  purposes  of  his  trust.  No  findings  were  drawn 
at  the  time,  the  decision  being  purely  oral,  the  delay- 
in  the  drawing  and  signing  of  the  findings  being  occa- 
sioned by  the  engagements  of  the  counsel  on  both 
Bides.  Within  a  few  days  of  the  trial  the  plaintiff 
suddenly  died,  and  the  executor's  counsel  declined  to 
assent  to  the  findings  being  signed,  claiming  that  the 
action  had  abated.  Thereupon  plaintiff's  counsel 
moved  at  the  Saratoga  special  term  in  January,  1880, 
before  the  same  justice,  for  an  order  directing  decision 
and  judgment  to  be  signed  and  entered  nunc  pro 
tunc. 

Leslie  W,  Russell^  for  the  plaintiff. — The  case 
having  been  tried  and  all  questions  determined  by  the 
court,  the  written  decision  was  simply  formal,  and 
merely  evidence  of  what  had  been  passed  upon  and 
determined.  The  oral  decision  is  the  thing  of  sub- 
stance, and  it  is  the  policy  of  the  law  to  preserve  the 
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rights  acquired  by  such  decisions,  even  though  but  for 
it  the  cause  of  action  would  abate.   If,  upon  annonnce- 
ment  by  a  jury  for  the  plaintiff,  in  an  action  for  assault 
and  battery,  the  plaintiff  should  suddenly  be  stricken 
down  by  heart  disease  before  entry  or  verdict,  it  could 
not  be  said  that  the  manual  recording,  a  mere  formal 
act,   was  essential  to  the  retention  of   that  verdict 
{Code  Oiv.  Pro.  §§  721,  722,  723,  724,  763,  764 ;  Harri- 
son V.   Simons,   3  Edw.  Ch.  394 ;  2  Brown  Ch.  Pr. 
694 ;  1  Newland  Pr.  666 ;  1  Hoffm.  Pr.  390,  391 ;  2 
Equity  Cases  Abr.  279  ;  Finch^  169 ;  West,  675,  676 ; 
Ryghtmyre  v.  Dunham,  12  Wend.  245;  Spauldingi^. 
Congdon,  18  Id.  543).    After  decision,  plaintiff's  death 
works  no  change  in  the  eye  of  the  law  (Springstead  v. 
Jayne,  4  Cow.  423 ;  Scranton  t.  Baxter,  3  Sand/.  660). 
Judgment  may  be  entered  nunc  pro  tunc  where  the 
parties  are  hung  up  by  the  death  of  a  party  (Diefen- 
dorf  V.  House,  9  Bow.  Pr.  243 ;  Lake  Ontario  Co.  v. 
Marvine,  18  If.  T.  587).    And  an  appeal  may  be  taken 
in  the  name  of  a  dead  man  (Wood  v.  Phillips,  11  Abb. 
Pr.  JV.  8.  1).    The  argument  of  counsel  for  defendant^ 
that  dower  ceases  and  therefore  action  abates,  applies 
equally  to  death  after  judgment,  and  confounds  the 
old  action  of  dower  for  use  of  lands  with  the  proceed- 
ing for  the  payment  of  a  gross  sum  in  lieu  of  such  use, 
which  the  widow  becomes  entitled  to  by  her  recorded 
consent  accepted  by  the  court,  in  ordering  a  sale  and 
satisfaction  {L.  1870,  c.  717).    Her  personal  represent- 
atives become  entitled  to  the  fund  allowed  her  (Paul 
V.   Paul,  36  Peitn.  St.  270 ;    Unangst   v.   Kraner,    8 
Watts   &  8.   391).    The  record  of    the   court  being 
therefore  incomplete,  and  the  right  to  a  gross  sum, 
once  determined,  having  not  abated,  we  ask  that  the 
court  put  on  the  record  what  it  did  do,  as  of  the  time 
it  did  it. 

A.  X.  ParJcer,  for  defendant. — The  widow  having 
died,  her  dower  interest  ceased,  because  it  was  depend- 
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ent  upon  her  life.  Her  interest  was  not  preserved  to 
her  representatives,  because  until  sale  the  amount  of  it 
could  not  be  ascertained,  and  it  is  then  determinable 
upon  the  amount  of  the  net  proceeds  and  her  then  age. 
The  preservation  of  actions  after  decision,  where  before 
the  caase  of  action  would  abate,  applies  only  to  re- 
corded decisions  and  judgments.  No  reported  case 
allows  the  value  of  anything  for  dower  interest  until 
the  actual  assignment  of  dower. 

The  Court,  after  advisement,  held  that  it  was  the 
proper  course  to  place  upon  the  record  its  decision  as 
made  at  the  trial ;  that  the  interest  which  the  plaintiff 
previously  had  in  the  lands  of  Alexander  Fulton,  de- 
ceased, became  terminated  as  a  right  to  the  use  of  the 
land  by  her  recorded  consent  to  accept  a  gross  sum  in 
lieu  of  dower,  and  the  decision  of  the  court  allowing 
the  same  to  her  and  directing  satisfaction  thereof  out 
of  a  sale ;  that  thereafter  her  right  to  the  funds  was 
not  dependent  upon  her  life  or  death ;  and  therefore 
directed  the  signing  of  the  fiudings  and  entry  of  judg- 
ment, in  accordance  with  the  oral  decision  at  the  tiiaL 

Mo  appeal  was  taken  from  the  order  or  judgment. 


NICOLL   V.    BURKE. 
JT.  T.  Court  of  Appeals ;  1879. 

[Reversing  in  part  45  Super.  Ct.  (J,  dk  8.)  75.] 

Pbdtcu'al   A2n>  Agent. — Leasb. — Countebpartb. — ^Duplicates. — 

EviDBMCE. — New  Agrebmbnt. 

If  an  agent  possessing  due  authority  makes  a  written  contract  not 
under  seal,  in  his  own  name,  the  principal,  although  his  name  does 
not  appear  in  it,  may  sue  upon  it.* 

•  This  case  and  Schaeffer  v,  Henkel,  7  Ahb,  New  Cat.  1,  and  note, 
p.  12,  explain  fully  the  rules  as  to  the  right  of  action  and  liability  of 
principals  and  agents  on  non-negotiable  instruments.     See  also  Abb, 
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Sucli  a  contract  is  admissible  in  evidence  under  an  allegation  that 
plaintiffs,  by  an  instrument  made  by  their  agents,  contracted  with 
defendant. 

Thus,  where  the  landlord's  agents  took  from  a  tenant  a  written  ud- 
sealed  lease  in  their  own  names,  adding  the  words  "  agents,  as 
landlords," — Held,  that  the  landlord  might  recover  thereon. 

In  an  action  on  a  lease  not  required  to  be  in  writing,  but  executed  in 
counterparts  or  duplicates,  it  is  sufficient  for  the  plaintiff  to  produce 
the  part  sigpied  by  the  defendant,  and  if  the  defendant  gives  no  ex- 
planation as  to  the  other,  it  may  be  presumed  to  have  been  duly 
executed,  agreeably  to  the  one  produced.* 

A  provision  in  a  written  lease,  that  the  tenant  shall  keep  the  premises 
in  repair,  merges  prior  verbal  agreements  in  regard  thereto,  and 
renders  evidence  of  the  bad  condition  of  the  premises  incompetent. 

A  verbal  agreement  reducing,  for  the  future,  the  rent  specified  in  an 
unsealed  lease,  is  binding  after  payment  of  the  reduced  rent,  and 
acceptance  of  it  in  f ull.t 

Appeal  from  a  judgment  of  the  general  term  of  the 
saperior  court  of  the  city  of  New  York,  affirming  a 
judgment  rendered  in  favor  of  the  plaintiff,  upon  the 
verdict  of  a  jury,  and  denying  a  motion  for  a  new 
trial. 

Charlotte  Ann  NicoU,  Solomon  Townsend,  and 
Henry  NicoU,  as  executors  of  Solomon  T.  NicoU,  de- 
ceased, sued  Edward  Burke,  for  rent  due  upon  a  lease, 
and  the  renewals  thereof. 

The  lease  was  not  under  seal,  and  the  counterpart 

Tried  JSv.  298,  801,  860,  838,  509.  For  the  exception  made  by  many 
authorities  in  the  case  of  negotiable  paper,  see  Id,  403. 

*  As  to  the  distinction  between  counterparts,  strictly  so  called, 
and  duplicates, — see  AUb.  Trial  Ev.  523. 

For  the  somewhat  analogous  question  as  to  the  production  of 
broker^s  bought  note  and  sold  note,— see  Id,  829. 

t  There  is  an  essential,  though  sometimes  slender  distinction  be- 
tween this  rule,  which  rests  on  the  power  uf  the  parties  to  modify  by 
parol  an  executory  unsealed  agreement,  before  time  for  performance, 
and  the  power  after  time  for  performance  and  default,  to  discharge  a 
liquidated  and  undisputed  indebtedness  by  payment  and  acceptance 
of  a  less  sum  in  full  without  canceling  or  surrendering  the  instru- 
ment.   Abb,  Trial  £v.  814,  807. 
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signed  by  the  tenant  was  introduced  in  evidence,  the 
material  portion  of  which  is  as  follows  : 

"This  agreement,  between  William  and  E.  A. 
Cmikshank,  agents,  as  landlords,  and  Edward  Burke, 
as  tenant,  witnesseth,  that  the  said  landlords  let  unto 
the  said  tenant,  and  the  said  tenant  hires  from  the  said 
landlords,  the  premises  now  known  as  No.  19  State 
street,  in  the  city  of  New  York,  for  one  year,  to  com- 
mence the  first  day  of  May,  one  thousand  eight  hun- 
dred and  seventy- three,  at  the  yearly  rent  of  twenty- 
five  hundred  ($2,600)  dollars,  payable  quarterly, 

"The  said  tenant  further  agrees  to  pay  the  Croton 
water  rate  on  said  premises  before  the  first  day  of 
Angnst,  in  each  year  during  said  term,  and  to  keep 
the  plumbing  work,  pipes,  glass,  and  the  premises 
generally  in  good  order  and  repair.'* 

This  lease  was  renewed  several  times.  The  renewal 
under  which  the  rent  now  sued  for  accrued,  was  made 
by  Edward  Burke,  the  plaintiffs  agent,  and  was  in- 
dorsed on  the  back  of  the  lease.     It  is  as  follows : 

"  The  within  lease  is  hereby  renewed  for  the  further 
term  of  one  year,  to  commence  on  the  first  day  of  May, 
1876,  at  the  yearly  rent  of  two  thousand  four  hundred 
($2,400)  dollars,  other  covenants  and  conditions  to  re- 
main the  same.  ^'Edward  Burke. 

"New  York,  March  2,  1876." 

On  the  trial  the  defendant  offered  to  show  orally 
that  a  few  days  after  this  renewal  was  executed,  the 
landlord  agreed  to  repair  the  premises ;  and  he  also 
offered  to  show  the  bad  condition  and  state  of  the 
premises.    The  evidence  was  excluded. 

He  was  allowed  to  give  testimony  tending  to  show 
that  in  May,  1876,  an  oral  agreement  was  made,  re- 
ducing the  rent  thereafter  to  the  rate  of  $2,200 ;  and 
that  the  rent  had  been  paid  in  accordance  therewith  ; 
and  to  prove  this  he  introduced  in  evidence  also  the 
foUowing  receipts : 
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"  Received  from  Edward  Barke,  esq.,  five  hundred 
and  fifty  dollars,  in  fall  payment  of  rent  of  No.  19 
State  street,  for  quarter  beginning  November  1,  1876, 
and  ending  February  1,  1877.  . 

"February  6,  1877.  "  Augs.  Ceuiksi^ank, 

"68  Broadway,  New  York." 

There  was  a  precisely  similar  receipt  of  the  same 
date,  but  for  the  "quarter  beginning  August  1,  1876, 
and  ending  November  1, 1876." 

A  third  rec^ipt,  dated  November  10,  1876,  was  ex- 
pressed to  be  for  "  five  hundred  and  fifty  dollars  for 
one  quarter's  rent  of,"  &c.,  "  up  to  August  1,  1876." 

The  trial  judge  charged  that  the  subsequent  agree- 
ment, if  any,  in  regard  to  the  reduction  of  the  rent,  was 
not  based  on  any  consideration,  and  that  if  the  jury 
found  for  the  plaintiff,  they  must  find  for  the  full 
amount,  and  he  refused  to  charge  "that  the  receipts 
showed  that  the  rent  was  paid  in  full  to  February  1, 
1877. 

The  defendant  duly  excepted,  and  the  jury  found 
for  the  plaintiff  for  the  amount  claimed. 


v^ 


The  Superior  Court  at  general  term  held  that  the 
plaintiff  was  entitled  to  recover  upon  the  lease,  and 
that  the  agreement  reducing  the  rent  was  ineffectual 
(reported  in  45  Super.  CL  [/.  &  S.'\  75). 

From  this  decision  the  defendant  appealed. 

Further  facts  sufficiently  appear  in  the  opinion. 

Nelson  J.  Waterbury^  for  defendant,  appellant.— 
I.  The  lease,  being  made  by  "William  and  E.  A. 
Cruikshank,  agents,  as  landlords,"  cannot  be  sued 
upon  by  the  plaintiffs.  The  word  "agents"  is  merely 
descriptive  and  of  no  force.  The  words  "as  land- 
lords" define  the  right  of  the  Cruikshanks,  and  are 
controlling  {Oreenl.  JEv,  12  ed.  §  281,  and  cases  cited ; 
Kiersted  v.  Orange  &  Alex.  R.  R.  Co.,  69  iV:  Y.  343; 
Stone  V.  Wood,  7  Cow.  453  ;  Guyon  v.  Lewis,  7  WcTid* 


ABBOTT'S   NEW    CASES.  217 

Kicoll  V,  Burke. 

26 ;  Spencer  v.  Field,  10  Id.  88  ;  Towiisend  v.  Hubbard, 
4  Hill,  351 ;  Moss  v.  Livingston,  4  iV.  Y.  208 ;  De  Witt 
V.  Walton,  did.  671 ;  Peck  v.  Mallams,  10  Id.  609,  521 ; 
Pami)elly  v.  Phelps,  40  Id.  69  ;  Orchard  v.  Bininger, 
61  Id.  652  ;  Taf  t  v.  Brewster,  9  Joltns.  334). 

XL  It  was  error  to  exclude  evidence  of  the  bad  con- 
dition of  the  premises.  The  premises  being  untenable, 
the  tenant  had  a  right  to  leave  {L.  1860,  c.  345,  p.  692 ; 
Johnson  v.  Oppenheim,  65  iV.   Y.  280*). 

III.  The  refusal  to  submit  to  the  jury  the  question, 
whether  there  was  a  subsequent  agreement  to  reduce 
the  rent,  was  error.  The  mutuality  of  the  agreement 
was  a  sufficient  consideration  to  uphold  it. 

Walter  D.  Edmonds  {Edmonds  &  JVicoll),  for  the 
plaintiff,  respondent. — I.  The  Cruikshanks  were  duly 
authorized  to  act  as  the  plaintiff's  agents  (Newton  v. 
Bronson,  13  N.  Y.  687,  694;  Bisliop  Conir.  1878, 
§330). 

11.  A  written  contract  cannot  be  modified  by  a  sub- 
sequent oral  agreement,  unless  a  new  consideration  is 
shown  {Bishop  Contr.  1878,  §§  647,  648). 

lit.  The  dilapidated  condition  of  the  premises  was 
no  defense  (Luckrow  v.  Horgan,  68  N.  Y.  635  ;  Witty 
t.  Matthews,  62  Id.  612  ;  Suydam  x.  Jackson,  64  Id. 
450). 

IV.  The  receipts  were  not  conclusive  (Ryan  7). 
Ward,  48  N.  Y.  204,  207  ;  Bunge  v.  Koop,  Id.  225). 

V.  An  agent  to  let  has  no  authority  to  discharge 
the  lessee  (Wilson  v.  Lester,  64  Barb.  431). 

VI.  A  written  executory  contract  not  under  seal, 
made  in  the  name  of  the  agent,  may  be  sued  on  by  the 
principal  {Story  Agency^  %  160 ;  Brlggs  v.  Partridge, 
64  iT.  Y.  367). 

Miller,  J. — ^The  plaintiffs  in  their  complaint  claim 
to  recover  for  the  rent  of  certain  premises  therein  de- 

^  AffirmiBg  85  Super.  Ct.  (8  /.  d  8.)  440. 
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scribed,  by  virtue  of  a  lease  made  by  their  agents, 
William  and  E.  A.  Cruiksbank,  for  the  term  of  one 
year,  from  May  1,  1876.  We  think  that  the  written 
lease  and  indorsements  on  the  same,  signed  by  the 
defendant,  of  a  renewal  thereof  from  year  to  year,  in- 
cluding the  last  year,  to  recover  a  portion  of  the  rent 
for  which  this  action  was  brought,  was  competent  evi- 
dence to  sustain  the  complaint.  The  lease  purports  to 
have  been  made  by  the  lessors  named  therein,  who  are 
stated  to  be  ^'agents,  as  landlords,"  with  the  defend- 
ant in  1873 ;  and  renewals  from  year  to  year,  inclnd- 
ing  the  year  1876,  are  indorsed  upon  the  same.  The 
lease,  as  well  as  the  indorsements,  are  signed  by  the 
defendant  only,  and  are  not  under  seal.  There  was 
evidently  a  counterpart  to  the  instrument  originaUy 
signed  by  the  defendant,  but  it  is  not  produced,  and 
the  proof  does  not  show  by  whom  it  was  signed,  if  it 
existed.  It  api)ears,  however,  that  the  Cruikshanks 
were  agents  of  the  testator  who  owned  the  premises ; 
that  one  Nicoll  had  charge  of  the  property  for  the 
executors,  in  1876 ;  and  that  the  last  renewal  of  the 
lease  was  made  under  his  direction  by  one  Angustas 
Cruikshank,  who  was  the  successor  of  William  and  E. 
A.  Cruikshank,  who  were  named  in  the  lease,  as  already 
stated. 

The  lease  not  being  under  seal,  it  was  entirely  com- 
petent evidence  as  a  written  parol  executory  contract, 
entered  into  by  an  agent  in  his  own  name,  within  his 
authority,  although  the  name  of  the  principal  does  not 
appear  in  the  instrument. 

The  principle  is  well  settled,  that  if  the  agent  pos- 
sesses due  authority  to  make  a  written  contract  not 
under  seal,  and  he  makes  it  in  his  own  name,  whether 
he  describes  himself  as  agent  or  not,  or  whether  the 
principal  be  known  or  unknown,  his  principal  may  be 
made  liable  and  will  be  entitled  to  sue  thereon  in  all 
cases,  and  the  instrument  may  be  resorted  to  for  the 
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purpose  of  ascertaining  the  terms  of  the  agreement. 
This  doctrine  is  fully  sustained  in  Briggs  v.  Partridge 
(64  N.  T.  357,  362,  364),  where  the  authorities  bearing 
on  the  subject  are  cited  and  considered  (See  also, 
Story  Agency^  §  160).  A  different  rule  prevails  as 
to  sealed  instruments ;  but  where  the  contract  is  in 
writing  or  by  parol,  not  under  seal,  in  the  name  of  the 
agent  and  within  his  authority,  the  principal  can 
enforce  the  same  and  is  liable  thereon. 

The  contract  for  the  letting  of  the  premises  in  ques* 
tion  from  year  to  year  was  not  required  to  be  in  writ- 
ing. The  defendant  understood  that  the  agents  were 
acting  for  others  and  were  liable  to  the  principals. 
The  particular  phraseology  used  in  the  lease  describing 
the  agents  "as  landlords,'*  does  not  change  the  rule 
or  prevent  its  application  to  contracts  not  under  seal. 
In  fact,  the  counterpart  of  the  lease  not  being  pro- 
dnced,  audit  being  no  doubt  in  the  defendant's  posses- 
sion, and  not  appearing  in  what  manner  it  was  exe- 
cuted by  the  lessors,  and  the  proofs  showing  that  the 
plaintiffs  were  the  landlords  and  entitled  to  the  rents, 
it  was  reasonable  to  assume  that  it  was  executed  by 
their  agents  for  their  benefit  and  on  their  account. 

The  cases  cited  by  the  learned  counsel  for  the  de- 
fendant to  establish  the  doctrine  that  the  lease,  as  it 
was,  could  only  be  enforced  by  the  agents,  do  not  sus- 
tain the  principle  contended  for.  Most  of  them  relate 
to  instruments  under  seal,  and  none  of  them  hold  that 
the  principal  cannot  recover  where  the  contract  is  made 
by  the  agent  within  his  authority,  either  written  or 
parol,  when  not  under  seal. 

It  is  also  insisted,  that  it  was  error  to  exclude  the 
evidence  offered  as  to  the  bad  condition  of  the  premises 
at  the  time  the  defendant  surrendered  them.  The 
original  lease  was  in  writing,  and  it  provided  that  the 
tenant  should  keep  the  premises  generally  in  good 
order  and  repair.    This  was  renewed  in  1876,  with  the 
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same  covenants  and  conditions,  except  as  to  the 
amount  of  the  rent.  The  writing  merged  all  prior 
parol  conversations,  and  there  is  no  ground  for  claim- 
ing that  the  prior  verbal  arrangement  was  a  part  of  the 
contract.  The  evidence  oflEered  was,  therefore,  prop- 
erly excluded. 

The  first  and  second  requests  to  charge  covered  too 
much  ground  and  were  ;^^roperly  refused.  The  third 
request,  that  the  receipts  showed  that  the  rent  was 
paid  in  full  to  February  1,  1877,  should  have  been 
granted.  The  judge  also  erred  in  cha:'ging  as  a  matter 
of  law,  that  they  should  find  for  the  plaintiffs  the  fall 
amount  of  rent.  The  receipts  showed,  and  there  was 
a  verbal  agreement  that  the  rent  for  the  future  should 
be  reduced  $200,  and  this  was  a  modification  of  an 
executory  parol  contract  which  was  valid  and  lawful. 
Both  parties  acted  under  this  arrangement,  and  it  was 
executed  and  carried  into  effect  The  defendant  occu- 
pied the  premises  and  the  plaintiffs  received  the  rent, 
according  to  the  altered  terms  of  the  contract.  We 
think  this  was  obligatory.  It  is  no  answer  to  say  that 
the  receipt  in  full  was  not  conclusive,  or  that  the  rent 
was  not  promptly  paid,  for  the  contract  was  executed* 

For  the  errors  referred  to,  the  judgment  must  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event,  unless  the  plaintiffs  stipulate  to  deduct  from 
the  judgment  $50,  with  interest  from  August  1,  1876, 
$50,  with  interest  from  November  1,  1876,  $50,  with 
interest  frdm  February  1,  1877  ;  and  $50,  with  interest 
from  May  1,  1877 ;  in  which  case  judgment  is  affirmed, 
without  costs  of  the  appeal  to  either  party  in  this 
court. 

All  the  judges  concurred  except  Folger  and 
AfTDREWS,  JJ.,  absent. 

Judgment  accordingly. 
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FIELD  V.  BLAND. 
JV".  T.  Court  of  Appeals  ;  1880. 

ASBESPT. — AOSSSVENT     FOR     SaLE. — CoifFESSIOZC     OV     JUDOMBKT* — 

Meroer  of  Cause  of  Action. 

In  a  confession  of  jadgmcQt  taken  by  a  creditor,  a  statement  that  the 
consideration  or  debt  secured  is  the  price  of  goods  *'  sold  and 
delivered"  to  the  defendant,  is  conclusive  upon  the  plaintiff,  that 
the  judgment  was  not  merely  a  collateral  security  for  goods  received 
to  be  sold  for  plaintiff  on  an  agreement  to  account  for  proceeds. 

Hence,  without  amendment  of  the  judgment  or  statement,  the  creditor 
cannot,  in  an  action  against  the  defendants,  hare  an  order  of  arrest 
for  converting  the  goods. 

Appeal  from  an  order. 

Richard  Field  sued  John  B.  Bland  and  Snsan 
Bland,  his  wife,  for  an  alleged  conversion  of  merchan- 
dise intrusted  by  plaintiff  to  them.  The  cause  came 
before  the  court  on  a  motion  to  vacate  an  order  of 
arrest  issued  on  affidavits,  alleging  that  the  plaintiff,  in 
October,  1878,  delivered  a  quantity  of  goods  consisting 
of  pistols,  opera- glasses,  jewelry,  musical  and  mathe- 
matical instruments,  &c.,  to  the  defendant's  wife  to 
sell  at  her  store  on  commission ;  that  she,  about  April, 
1879,  with  her  husband's  assistance,  packed  up  and 
stored  the  goods  without  plaintiff's  knowledge  or  con- 
sent, and  refused  to  return  them  on  demand. 

Defendant  moved  on  affidavit,  alleging  that  the  de- 
fendant's wife  purchased  the  goods  outright,  as  was 
evidenced  by  bills  delivered  at  the  time  the  goods  were 
delivered;  and  further  alleging  that  after  the  goods 
were  delivered,  defendant's  wife  confessed  a  judgment 
for  $3,000,  the  value,  at  plaintiff's  request,  on  which 
confession  judgment  was  entered  on  December  24, 
1878,  and  that  on  the  afternoon  of  April  26,  1879,  after 
knowing  of  the  breaking  up  of  the  store,  and  all  the 
facts  relied  on   to  show  the   alleged  conversion,  the 
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plaintiff  issued  execation  and  collected  over  $400  oa 
the  judp:ment. 

The  defendant  claimed  the  confession  of  judgment 
was  conclusive  evidence  that  the  transaction  was  a 
"sale  and  delivery"  of  goods,  and  that  in  any  event 
the  issuing  of  an  execution  with  knowledge  of  all  the 
facts  allei^ed  to  show  a  conversion  was  an  election  of 
plaintiff's  remedy,  and  this  action  could  not  be  main- 
tained. 

Plaintiff  claimed  the  judgment  was  only  intended 
as  a  collateral  security. 

Mr.  Justice  Lawrence  denied  amotion  to  vacate  the 
order  of  arrest,  and  on  appeal  the  general  term  affirmed 
the  order.    Defendant  appealed  to  the  court  of  appeals.^ 

M.  M.  Budlong^  for  defendant,  appellant. 

A.  Kling^  for  the  respondent. 

Danforth,  J. — The  order  for  the  arrest  of  John  B. 
Bland,  one  of  the  defendants,  was  granted  upon  the 
ground  that  the  defendants  had  wrongfully  taken  and 
converted  certain  personal  property  of  the  plaintiffs. 
The  affidavits  on  which  the  order  was  granted  were  to 
the  effect  that  the  goods  had  been  intrusted  to  Susan 
Bland,  upon  the  agreement  that  she,  with  the  aid  of 
her  husband,  John  B.  Bland,  would  sell  them  for  the 
plaintiff  and  account  for  the  proceeds ;  that  instead  of 
doing  so,  they  had  secreted  and  taken  them  away. 

A  case  was  made  out  authorizing  the  order,  and  al- 
though, upon  the  motion  to  vacate  it,  the  facts  on 
which  it  rested  were  denied, we  should  find  in  such  de- 
nial no  ground  for  interfering  except  for  the  circum- 
stance next  to  be  considered.  After  the  goods  had 
gone  into  the  possession  of  the  defendant  Susan,  and 
on  December  28,  1878,  the  plaintiff  accepted  from  her 
a  confession  of  judgment  for  the  whole  value  thereof, 
and  after  the  facts  now  alleged  to  show  conversion  of 
the  property  were  known  to  him,  and  on  April  26^ 
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1879,  he  issued  an  execntion  for  its  enforcement  and 
collected  about  $400,  part  thereof. 

The  statement  upon  which  the  judgment  was  en- 
tered, describes  the  property  now  in  question,  declares 
that  it  was  "sold  and  delivered"  to  the  defendant  Su- 
san, and  that  for  its  value,  $3,000,  she  is  indebted  to  the 
plaintiif.  It  is  true  that  the  plaintiff  in  opposing  this 
motion  declares  that  the  judgment  was  taken  as  secur- 
ity merely.  But  this  is  not  only  in  direct  opposition 
to  the  statement,  but  the  judgment  has  been,  as  before 
observed,  enforced  by  him  to  some  extent,  and  no  pro- 
ceedings have  been  taken  to  amend  or  correct  the 
statement  upon  which  the  judgment  was  entered. 
Under  these  circumstances  I  think  it  should  be  held 
conclusive  against  the  plaintiff  as  to  the  fact  in  issue ; 
otherwise  a  means  would  be  provided  by  which  the 
statute  {Code  Civ.  Pro.  tit.  11,  §§  1,273,  1,274)  permit- 
ting  judgments  to  be  taken  by  confession  could  be 
easily  evaded,  and  a  door  opened  to  the  perpetration  of 
the  grossest  frauds. 

The  plaintiff,  by  accepting  the  judgment  and  taking 
out  and  enforcing  his  execution,  must  be  deemed  to 
have  made  his  election  to  treat  the  goods  as  the  prop- 
erty of  the  defendant,  under  a  sale  by  himself  (Morris 
v.  Rexford,  18  N.  T.  657  ;  Bank  of  Beloit  v.  Beale,  34 
Id.  477),  and  he  cannot  now  change  his  ground. 

The  order  appealed  from  should  be  reversed  and 
the  motion  to  vacate  the  order  of  arrest  granted,  with 
costs. 

All  the  judges  concurred. 

Order  acpordlngly. 
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DOUGHERTY    v.    GARDNER. 

Supreme  Courts  First  DepartTnent;   Special  Terrriy 

January^  1880. 

EzECUTioK  Against  the  Person. — Assignment  of  Part  of  Judg- 
ment. 

When  part  of  a  judgment  for  a  tort  is  assigned,  execution  against  the 

person  may  still  is!4ue  iu  the  name  of  the  assignor,  for  the  full 

amount  of  the  judgment. 
A  judgment  for  damages  resulting  from  personal  injuries  is  assignable 

in  whole  or  in  part;  and  the  right  to  imprison  is  not  lost  after  the 

assignment.* 

Motion  by  defendant  to  vacate  and  set  aside  execu- 
tion against  his  person. 

Patrick  H.  Dougherty  sued  Edward  A.  Grardner  for 
damages  resulting  from  an  assault  and  battery,  and 
after  arresting  and  holding  the  defendant  to  bail  on 
mesne  process,  recovered  judgment  by  default  for 
$5,130.  While  an  execution  against  property  was  in 
the  hands  of  the  sheriff,  the  plaintiff  assigned  one- 
third  of  the  judgment,  a  copy  of  which  assignment  was 
forthwith  served  on  the  defendant.  After  the  return 
of  the  execution  against  the  property,  plaintiffs  attor- 
ney, without  any  reference  to  the  assignment,  issued 
an  execution  against  the  person  in  the  usual  form,  in 
the  name  of  the  plaintiff,  for  the  full  amount  of  the 
judgment,  under  which  execution  the  defendant  was 
arrested  and  imprisoned.  On  affidavit's  setting  forth 
the  above  facts,  and  claiming  thai  he  owed  the  plaintiff 
©nly  two'thirds  of  the  judgment,  and  his  assignee  the 
other  third,  defendant  moved  to  set  aside  the  execution, 
and  for  his  discharge  from  imprisonment  thereunder. 

Robert  Johnstone^  for  the  defendant,  insisted : — 
The  execution  should  have  been  issued  only  for  the 

»  See  Code  Civ.  Pro.  §|  1,262,  1,270,  1,911,  1,912;  Abb.  Trial  Sv. 
p.  8,  n.  7;  p.  4,  n.  1. 
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two-thirds  owned  by  the  plaintiff,  and  that  as  to  the 
other  third,  the  right  to  issue  an  execution  against  the 
person  was  lost,  being  destroyed  by  the  assignment. 
That  the  judgment  in  the  hands  of  an  assignee  was  a 
mere  debt,  for  which  the  defendant  could  not  be  im- 
prisoned, no  wrong  having  been  done  the  assignee. 
That  if  the  plaintiff  could  assign  a  part  to  one,  he 
could  split  the  judgment  into  fifty  parts,  and  compel 
the  defendant  to  travel  all  around,  in  order  severally 
to  compromise  or  settle,  and  that  if  each  could  detain 
the  defendant  for  his  share,  it  was  a  logical  conclusion 
that  each  raight  have  a  separate  execution.  That  the 
policy  of  the  law  was  in  favor  of  compromises  and  con- 
donemsnts  of  such  torts.  That  it  would  be  unjust  to 
compel  an  atonement,  after  arrest,  to  a  person  that  had 
never  been  injured,  and  let  a  person  that  was  injured 
assign  away  a  right  of  forgiveness.  Personal  injuries 
cannot  be  assigned  before  judgment.  Can  they  be 
afterwards,  except  as  mere  debts  ?  If  not,  the  arrest  is 
illegal. 

Pecl'ham  &  Tylers  for  plaintiff. — The  plaintiff  was  a 
mere  trustee  for  the  assignee  as  to  the  part  assigned, 
and  the  judgment  being  a  unit,  the  process  must  con- 
form to  it  and  issue  for  the  full  amount  due.  If  the 
assignment  of  a  part  of  the  judgment  was  valid,  it  car- 
ried with  it  the  right  to  imprison ;  and  if  invalid,  then 
the  defendant  was  not  prejudiced  by  it.  The  assign- 
ment  vitiates  no  remedy. 

Lawreitob,  J. — ^Motion  denied. 
Vou  vm— 16 
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BARTELS  V.  CUNNINGHAM. 
iV.  T.  Common  Pleas  ;  Special  Term^  June,  1880. 

Execution. 

An  execution  issued  to  the  sheriff  on  a  judgment  recovered  against  a 
city  marshal,  in  a  district  court,  and  a  transcript  of  which  has  been 
filed  with  the  county  clerk,  must  be  returned  to  the  clerk  of  the 
court  of  common  picas  and  not  to  the  county  clerk.* 

William  Bartels  recovered  a  judgment  in  the  first 
judicial  district  court  against  Thomas  Cunningham,  a 
marshal  of  the  city  of  New  York,  for  the  sum  of 
$119.90,  for  an  unlawful  levy.  Transcripts  of  the 
judgment  were  filed  with  the  clerk  of  the  court  of  cora- 
raon  pleas  and  also  with  the  county  clerk.  Execution 
was  issued  on  said  judgment  out  of  the  court  of  com- 
mon pleas  to  the  sheriff  of  the  city  and  county  of  New 
York,  and  made  returnable  to  the  clerk  of  the  court  of 
common  pleas.  The  sheriff  returned  the  execution  to 
the  clerk  of  the  city  and  county  of  New  York,  and 
refused  to  return  same  to  the  court  of  common  pleas, 
claiming  that  section  1,367  of  the  Code  of  Civil  Proced- 
nre  repealed  the  act  of  1862,  and  that  all  executions 
issued  to  the  sheriff  on  district  court  judgments  were 
returnable  to  the  county  clerk  under  the  New  Code. 
The  plaintiff  thereupon  applied  to  the  court  on  motion 
to  compel  the  sheriff  to  return  the  execution,  to  the 
clerk  of  the  court  of  common  plea6. 

George  H.  KracTit^  for  the  motion. 

Malcolm  Oraham^  for  sheriff,  op{>osed. 

Van  Hoesen,  J. — ^The  bonds  of  city  marshals  are 
filed  with  the  court  of  common  pleas.     Where  a  jadg- 

*  See  also  Code  Civ.  Pro.  §  8,220,— which  seems  in  harmony  with 
this  decision,— and  the  repealing  act  of  1S80  {L.  1880,  c.  24^,  p.  878, 
paragraph  88), — which  repeals  only  a  part  of  the  act  of  18G2,  relating 
to  the  marinecourt.  See  also  Code  Civ.  Pro.  §§  1,866, 1,867;  L.  187(^ 
p.  785,  c.  625;  L.  1870,  p.  564,  c.  515;  L.  1880,  c.  106;  c.  808. 
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ment  is  recovered  against  a  marshal  and  his  sureties, 
it  is  the  duty  of  the  clerk  to  indorse  on  the  marshal's 
bond  a  memorandum  of  the  amount,  and  to  credit  each 
surety  with  the  amount  i)aid  on  account  of  such  judg- 
ment. Where  the  amount  of  judgments  recovered 
against  a  marshal  and  his  sureties  is  equal  to  the 
amount  of  his  bond,  it  is  the  duty  of  the  clerk  of  the 
court  of  common  pleas  to  notify  the  mayor  of  the 
fact,  that  the  marshal  may  be  removed,  or  at  least  sus- 
pended, if  he  does  not  then,  on  being  requested,  tile  a 
new  bond.  These  duties  are  devolved  upon  the  clerk 
of  the  court,  and  it  is  necessary  for  their  performance 
that  he  should  have  possession  of  the  documents 
which  show  whether  or  not  a  marshal  should  be  re- 
quired to  furnish  a  new  bond.  These  considerations 
led  to  the  enactment  of  the  act  known  as  chapter  484, 
Laws  of  1862,  which  provides  a  system  complete  in 
itself,  adapted  especially  to  the  city  of  New  York,  and 
intended  for  the  security  of  suitors  in  district  courts  of 
the  city.  The  act  of  1862  is  a  local  act,  passed  for  a 
particular  purpose,  and,  therefore,  was  not  repealed  by 
the  general  language  of  section  1,367  of  the  Code  of 
Civil  Procedure,  which  contains  no  evidence  of  an  in- 
tent to  abrogate  it.  The  rule  applicable  to  the  con- 
struction of  statutes  under  consideration  is  stated  by 
(he  court  of  appeals  in  the  Matter  of  the  Commission- 
ers of  Central  Park  (50  If.  T.  497),  and  in  People  v. 
Qaigg(59ir.  F.  83). 

It  is  this : — "A  special  and  local  statute,  providing 
for  a  particular  class  of  cases,  is  not  partially  repealed 
or  amended  in.  some  of  its  provisions  by  a  statute  gen- 
eral in  its  terms,  provisions  and  applications,  unless  the 
intention  of  the  legislature  to  r6i)eal  or  alter  the  par- 
ticular law  is  manifested,  although  the  terms  of  the 
general  act  would,  taken  strictly,  and  but  for  the 
special  law,  include  the  case  provided  for  by  it," 
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The  execution  should  be  returned  to  the  clerk  of 
the  court  of  common  pleas. 


MELLEN   V.    HUTCHINS. 
Monroe  County  Court;  February^  1880. 

JUBTECES'  CoUBTe. — SECURITY  FOR  COSTB. 

A  justice^s  or  municipal  court  cannot  require  a  non-resident  to  giTO 
security  for  costs ;  nor  can  the  county  court,  in  an  action  c«m- 
menced  in  a  court  not  of  record.* 

Mary  E.  Mellen,  the  plaintiff  and  respondent,  re- 
sides at  Worcester,  Mass.;  Charles  D.  Hutchins,  the 
defendant  and  appellant,  in  the  city  of  Rochester, 
N.  T.  The  action  was  brought  by  long  summons  in 
the  municipal  court  of  the  city  of  Rochester,  which  is 
not  a  court  of  record,  t  Judgment  was  recovered  in 
favor  of  the  respondent,  and  from  that  judgment  the 
appellant  appealed  to  this  court.  The  respondent  ap- 
{)lied  for  a  commission  to  take  her  own  testimony  in 
Massachusetts,  and  that  of  a  witness  in  Akron,  Ohio, 
under  section  887  et  seq.  of  Code.  Upon  the  hearing  of 
that  application,  the  appellant  objected  that  the  re- 
spondent should  file  security  for  costs,  and  an  order 
was  then  made  for  the  respondent  to  show  cause  why 
she  should  not  file  such  security,  and  the  two  applica- 
tions were  heard  together. 

Fanning  &  Williams^  for  plaintiff,  respondent. 

T.  F.  BoCy  for  defendant,  appellant. 

» I  '  -  -       —  — I 

•  The  provision  of  section  8,268  of  the  Code  of  Civil  Procedure,  that 
the  defendant  in  an  action  in  a  court  of  record  may  require  security 
for  costs,  in  certain  classes  of  cases,  appears  to  be  restricted  to  the 
supreme  court,  superior  city  courts,  the  county  courts  and  the  New 
York  marine  court,  by  section  8,847,  subdivisions  18,  4. 
t  Code  Civ.  Pro.  %  8,  subd.  6. 
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Morgan,  J.* — ^[ After  stating  the  facts.] — ^Upou  the 
I)apers  before  me  there  seems  to  be  good  reason  why 
the  commissions  should  issue  as  applied  for.'  The  only 
question  is  whether  security  can  be  required  to  be  filed 
by  the  respondent  on  the  ground  of  her  non-residence, 
under  2  H.  S.  Edm.  ed.  644,  §  1,  clause  1.  It  was  held 
in  Fennor  v.  Dickinson  (4  Den.  84),  that  an  appeal 
to  the  court  of  common  pleas,  from  a  justice  of  the 
peace,  is  but  -a  continuation  of  the  proceedings  pre- 
viously had,  or  action  begun  in  the  justice's  court. 
To  the  same  effect  is  the  case  of  Traver  v.  Nichols  (7 
Wend.  434).  And  it  was  held  in  the  case  of  Peo- 
ple V.  Common  Pleas  Judges  (1  Cow:  676),  that  a  court 
of  common  pleas  could  not  require  security  beyond 
that  prescribed  by  the  statute,  and  could  not  require  a 
defendant  to  give  additional  security  because  that 
given  was  insufiicient. 

It  was  also  decided  in  Paynp  v.  Hathaway  (4  iT.  Y. 
Leg.  Obs.  21),  that  a  justice  of  the  peace  has  no  power 
to  compel  a  non-resident  plaintiff  to  file  security  for 
costs  under  the  statute  in  consideration  here,  and  that 
this  statute  only  applies  to  courts  of  record.  Under 
the  statute  of  1831  (c.  300,  §  32),  the  respondent  being 
a  non-resident  of  this  county,  might  have  been  com- 
pelled to  file  security  upon  procuring  a  short  summons. 
Whether,  being  a  non-resident,  she  was  entitled  to  a 
long  summons,  is  not  necessary  to  be  considered  here ; 
but  I  am  compelled,  by  the  decision  in  Payne  v.  Hath- 
away,  supra^  to  hold  that  the  municipal  court,  not 
being  a  court  of  record,  could  not  have  compelled  her 
to  file  security  under  the  general  statute  relating  to 
security  for  costs  (2  7?.  S.  644). 

From  the  other  cases  above  cited  it  seems  equally 
clear  that  if  the  security  for  costs  could  not  be  com- 
pelled to  be  filed  at  the  commencement  of  the  action, 

# 

*  Special  Ck>uuty  Judge. 
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the  coanty  court  (which,  stands  in  the  same  relation  to 
the  municipal  court  as  the  court  of  common  pleas  held 
toward  justices  of  the  peace)  c^imot  now  compel  86* 
curity  to  be  filed. 

The  commission  may,  therefore,  issue  in  the  usual 
form,  and  the  respondent  need  not  file  security  for 
costs ;  but,  inasmuch  as  the  question  does  not  seem 
before  to  have  been  passed  ux)on,  so  far  at  least  as  any 
cases  have  been  called  to  my  attention,  neither  party 
shall  have  costs  of  this  application  as  against  the 
other. 


DOUGLAS  V.  HABERSTRO. 

iT.  7".  Supreme  Courts  Fourth  Department^  EigMh 
District;  Special  Term,  November^  1879. 

Again.    Oeneral  Term^  July^  1880. 

Attobhkt  AiiD  CuEiTr. — ^Afpbabance. — NoTicB. — Cods  Cit.  Fro. 

§i  421,  422.— Exoneration. 

Signature  of  motion  papers,  though  it  may  be  a  sufficient  appearance 
to  waive  irregularities,  is  not  sufficient  under  the  Code  of  Civil  Pro- 
cedure, to  entitle  a  defendant  to  notice  of  further  proceedings.* 

A  formal  notice  is  now  necessary  to  prevent  an  ex  parte  application 
for  judgment. 

After  expiration  of  time  to  answer,  a  sheriff  should  not  have  leave  to 
surrender  and  be  exonerated,  unless  he  shows  a  substantkl  and 
sufficient  excuse. 

On  appeal  from  an  order  granting  such  leave,  the  court  will  review 
the  sufficiency  of  the  evidence  of  excuse. 

*  Compare  with  section  421  of  the  Code  of  Civil  Procedure,  sections 
1,212,  1,214. 

As  to  waiver  of  irregularity  or  defects  of  jurisdiction,  by  appear- 
ance, compare  with  cases  cited  in  the  text, — TiHany  o.  Lord,  05  N.  7. 
810;  Brett «.  Brown,  13  Ahb.  Pr.  N.  £L  205;  Wheelock  «.  Lee,  5  AUb. 
New  Cos.  72;  Leymano.  Judd,  2  N.  T,  464;  Malcolm  v.  Rogers,  1 
Caw.  1;  Lake  «.  Kels,  11  Abb.  Pr.  N,  S.  87;  Sullivan  v.  Frazec,  4 
Bobt.  616;  Mahany  v.  Penman,  1  Abb.  Pr.  84;  Merkee  «.  City  of 
Rochester,  18  Eun,  157. 


ABBOTTS    NEW   CASES.  231 

Douglas  V.  Haberstro. 

The  action  was  brought  by  Alice  Douglas  against 
Joseph  L.  Haberstro,  as  sheriff  of  Erie  county. 

L  Special  Term^  ifovemher,  1879.  $ 

Motion  by  defendant  to  set  aside  a  judgment  for 
irregularity. 

This  motion  was  made  on  the  ground  that  the 
defendant  had  no  notice  of  the  application  for  judg* 
ment. 

The  facts  appear  in  the  opinion. 

Adelbert  Mootj  for  defendant,  and  motion. 
Jolin  CampJdll  Huhhell^  for  plaintiff/  opposed. 

Daniels,  J. — The  act  of  subscribing  himself  as 
attorney  for  the  defendant  to  the  notice  of  motion, 
served  for  the  exoneration  of  the  sheriff  from  liability 
as  bail,  was  probably  sufficient  to  constitute  an  appear- 
ance for  the  purpose  of  waiving  mere  iiTegularities 
(Baxter  v.  Arnolds,  9  How.  Pr.  445  ;  Kelsey  7).  Davis, 
15  Id.  92 ;  Ayers  v.  Western  R.  R.  Co.,  48  Barb.  132). 

But  while  it  may  very  well  have  been  attended 
with  that  result,  it  was  still  insufficient  to  entitle  the 
attorney  to  notice  of  other  and  entirely  different  pro- 
ceedings in  the  action.  To  require  the  service  of  notice 
of  such  proceedings,  when  no  demurrer  or  answer  has 
been  served,  a  formal  notice  of  appearance  has  been 
rendered  necessary  by  the  provisions  of  the  Code  of 
Civil  Procedure  {Id.  §§  421,  422).  And  it  is  quite  evi- 
dent from  the  affidavits  produced  on  this  motion,  that 
no  such  notice  was  served  on  the  plaintiff's  attorney, 
at  any  time.  The  consequence  of  that  omission  is,  that 
the  application  for  judgment,  the  reference  ordered 
and  executed  under  it,  and  the  judgment  afterwards 
entered  upon  the  report  of  the  referee,  were  regular. 
But  as  the  defendant  swears  to  merits,  and  excuses  his 
default,  he  should  be  let  in  to  defend. 

The  judgment,  order,  and  report  must,  for  that 
leason  alone,  be  set  aside,  and  the  defendant  allowed 
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to  answer  within  ten  days,  on  payment  of  $10  costs  of 
opposing  the  motion,  and  the  expenses  attending  the 
proceedings  set  aside. 

II.  Oeneral  Term^  July^  1880. 

Appeal  from  an  order  of  the  Erie  special  term,  ex- 
onerating the  defendant  as  bail  in  an  action  brought 
by  the  plaintiflE  herein  against  one  William  T.  Warren, 
and  discontinuing  the  present  action. 

The  action  against  Warren  was  for  the  conversion 
of  moneys  collected  by  him  in  a  fiduciary  capacity. 
The  plaintiff  caused  him  to  be  arrested  by  the  sheriff, 
who  took  from  him  bail,  and  they  were  excepted  to, 
and  failed  to  justify.  The  plaintiff  recovered  judg- 
ment against  Warren,  and  issued  an  execution  against 
his  property,  which,  being  returned  unsatisfied,  she 
issued  an  execution  against  the  person,  which  the 
sheriff,  the  defendant,  Haberstro,  returned  ^'not 
found."    That  return  was  made  on  April  3,  1879. 

The  present  action  was  commenced  against  Haber- 
stro on  April  10.  On  April  15,  Haberstro  again  took 
Warren  into  custody,  and  held  him  until  April  23, 
when  he  released  him  upon  his  giving  an  undertaking, 
conditioned  that  he  would  at  all  times  render  himself 
amenable  to  the  process  of  the  court  during  the  pend- 
ency of  the  action  against  him,  and  to  such  as  might 
be  issued  to  enforce  the  judgment  therein.  On  April 
28,  Haberstro  and  the  bail  who  had  failed  to  justify 
seized  Warren,  and  turned  him  over  to  the  custody  of 
one  of  the  coroners  of  Erie  county,  and  thereupon 
obtained  an  order  made  by  the  special  term  of  this 
court  exonerating  them  as  bail,  which  order  was  re- 
versed by  the  general  term,  in  October,  1879  (19  Hun^ 
1).  On  being  surrendered  to  the  coroner,  Warren 
gave  him  an  undertaking,  and  was  permitted  to  go  at 
large.  On  October  27,  Haberstro,  not  having  answered, 
plaintiff  entered  judgment   against  him  by  default 
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On  November  15,  Haberstro  obtained  a  special  term 
order  giving  him  leave  to  answer,  upon  an  aflSdavit  in 
which  he  swore  to  merits,  and  excused  his  default  in 
not  answering.    He  noticed  the  cause  for  trial  at  the 
February  circuit,  1880.    It  went  upon  the  day  calen- 
dar, and  was  placed  as  a  preferred  cause,  and  while  it 
was  in  that  position  he  again  arrested  Warren,  and  on 
February  25  moved  and  obtained  the  order  from  which 
this  appeal  was  taken. 

Jo7m  CampbeU  Hubhelly  for  appellant. 

Osgoodby^  Titus  &  Mooty  for  respondent. 

Smith,  J. — By  the  failure  of  the  original  sureties 
to  justify,  the  defendant  became  liable  as  bail,  and  as 
such  had  the  right  to  be  exonerated  on  surrender- 
ing Warren  to  the  jail  before  the  expiration  of  the 
time  to  answer  in  the  action  against  himself.  And  the 
special  term  had  power  to  grant  him  such  further 
time,  after  answer,  as  it  deemed  just,  to  make  such 
surrender  {Cod^  Civ.  Pro.  §  601). 

But  to  entitle  the  sheriff  to  such  relief,  after  the 
time  for  answering  had  expired,  it  was  incumbent  on 
him  to  show  a  substantial  and  sufficient  excuse  for 
permitting  the   defendant  in  the  execution  to  be  at 
large.    That,  we  think,  he  failed  to  do.    The  time  to 
answer  expired  on  April  30,  1879,  and  the  application 
to  be  exonerated  on  surrendering  the  defendant  was 
not  made  until  nearly  ten  months  thereafter.    If  it  is 
to  be  assumed  that  the  order  of  the  special  term  ex- 
onerating him  was  a  sufficient  excuse  so  long  as  it  was 
j^  /orce,  it  avails  him  nothing  after  it  was  reversed. 
/^j'Otxx  the  last  of  October  to  the  latter  part  of  February 
)i43   '^'as  without  any  excuse  whatever,  so  far  as  the 
papers  show. 

^^lae,  he  alleged,  in  vague  and  general  terms,  that 
lie  ^^£^5  unable  to  find  Warren  after  diligent  inquiry, 
but  Ix^  di^  nQt  state  specific  facts.    He  did  not  dis- 
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close  the  nature  of  liis  inquiries,  of  whom  made,  or 
what  information  he  received  in  reply  to  them.  On 
the  other  hand,  the  opposing  affidavits  state  x>ositivel7 
that,  with  the  exception  of  four  weeks,  Warren  was 
openly  in  the  city  of  Buffalo,  from  October  to  Febru- 
ary, and  that  during  that  period  he  saw  and  conversed 
with  the  sheriff,  his  deputy,  or  attorney,  on  several 
occasions.  The  course  of  practice  pursued  by  the  de- 
fendant in  the  action  against  him  indicates  very 
clearly  that  he  had  no  intention  of  rearresting  Warren 
until  the  suit  against  the  sheriff  was  about  to  be 
forced  to  trial. 

Although  the  question  involved  in  the  defendant's 
motion  is  one  of  discretion,  to  a  great  extent,  yet  it  is 
our  duty  to  review  the  evidence.  We  have  done  so, 
and  are  satisfied  that  the  defendant  is  without  excuse. 

The  order  should  be  reversed,  with  $10  costs,  and 
disbursements. 

Talcott,  p.  J.,  and  Habdin,  J.,  concurred. 

Order  accordingly. 


PEOPLE  ex  rel  ROBERTS  v.  BOWK 
If.  Y.  Court  qf  Appeals  ;  Aprils  1880. 

[HeversiDg  20  Hun^  85.] 
Obdeb  of  Arbest. — ^Reyersal  of  Judgment. 

Where  a  judgment  has  been  obtained  in  an  action,  in  which  a  defend- 
ant has  been  arrested,  if  execution  against  the  person  is  issued 
thereon,  the  order  of  arrest  is  extinguished;  and  it  is  not  rerived 
by  a  reversal  of  the  judgment. 

When  process  has  once  become  functus  officio,  there  is  no  lesurrectioa 
short  of  a  new  exercise  of  official  power. 

Error  to  the  general  term  of  the  supreme  court,  in 
the  lirst  judicial  department,  to  review  an  order 
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missing  a  writ  of  habeas  corpus  and  remanding  the 
plaintiffs  to  the  custody  of  the  sheriffs. 

The  plaintiffs,  Andrew  L.  Roberts  and  Valentine 
Gleason,  were  sued  by  the  New  York  Guaranty  and 
Indemnity  Company  for  the  recovery  of  money  alleged 
to  have  been  obtained  from  the  company  by  the  said 
Roberts  and  Gleason  by  means  of  forged  securities. 
I^n  order  of  arrest  was  obtained  in  that  action,  under 
which  they  were  imprisoned.  Judgment  was  subse- 
quently obtained  against  them,  and  execution  issued 
against  their  persons.  The  judgment  against  them  was 
reversed  by  the  court  of  appeals  (Reported  in  7  Abb. 
Nero  Cos.  334).  They  then  obtained  a  writ  of  habeas 
corpus^  returnable  before  the  general  term. 

Hie  supreme  court  at  general  term  dismissed  the 
writ,  holding  that  on  the  reversal  of  the  judgment  the 
order  of  arrest  resumed  its  vigor,  and  that  the  relators 
might  be  held  under  it  (Reported  in  20  Hun,  85). 

From  this  decision  they  brought  the  present  appeal. 

Ira  Shafer  ( WiUiam  Sutphen^  attorney),  for  rela- 
tors. 

Knox  &  Maclean^  for  the  sheriff. 

•71  H.  V.  Arnold^  for  the  N.  Y.  Guaranty  and  In- 
demnity Co. 

Per  Curiam. — We  have  examined  the  point  pre- 
sented, and  the  various  considerations  urged  by  the 
respective  counsel,  and  we  are  of  opinion  that  when  the 
judgment  was  obtained,  and  the  relators  were  charged 
in  execution,  the  provisional  order  of  arrest  was  ex- 
tinguished, and  of  no  force  or  validity,  and  was  not 
revived  by  the  reversal  of  the  judgment. 

Chancellor  Kent,  in  Ward  v.  Dwight  (7  Johns. 
Ch.  295),  said :  **  When  process  is  once  discharged  and 
dead,  it  is  gone  forever  and  it  never  can  be  revived,  but 
by  a  new  exercise  of  judicial  power."    In  that  case  it 
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was  claimed  that  an  appeal  from  the  order  dissolving 
an  injunction  operated  to  stay  proceedings,  and  hence 
revived  the  process  nntil  it  was  finally  determined ;  but 
the  doctrine  laid  down  applies  to  all  cases,  and  holds 
that  when  process  has  once  become  functtis  officw, 
there  is  no  resurrection  short  of  a  new  exercise  of 
judicial  power. 

A  party  is  arrested,  in  civil  cases,  to  detain  him  to 
answer  a  judgment  and  execution.  The  relators  in  this 
case  have  complied  with  that  requirement,  and  they 
cannot  be  longer  held. 

In  Arnold  t>.  Thomas,  {2  Bow.  Pr.  91),  the  defendant, 
who  had  been  arrested,  and  given  a  bond  to  the  sheriff, 
was  discharged  on  filing  common  bail,  and  the  bail 
bond  given  up.  Bronson,  J.,  held,  that  as  the  order 
had  been  complied  with,  the  defendant  could  not  be 
retaken,  and  hence  could  not  move  to  vacate  the  order. 
A  different  doctrine  would  involve  great  confusion. 

Suppose  the  original  judgment  had  been  in  favor  of 
the  relators,  and  they  had  been  discharged,  could  they 
be  retaken  upon  the  same  order  ?  or  suppose  they  had 
given  bail  for  the  jail  liberties,  the  same  result  might 
follow. 

No  authority  has  been  cited  in  favor  of  the  doctrine 
contended  for,  and  it  seems  more  in  accordance  with 
general  principles  applicable  to  process  to  hold,  that 
when  once  dead,  it  is  gone  forever. 

We  do  not  mean  to  intimate,  that  a  new  order  might 
not  be  obtained. 

It  follows  that  the  order  of  the  general  term  must  be 
reversed,  and  the  relators  discharged. 
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STAFFORD  v.  AMBS. 

Superior  Court  of  Buffalo ;  Special  Term^  Decemhet 

1«79. 

Time  m  which  Motiok  to  Yacatb  Arrest  must  bb  I>egii>ed. — 

Referencb. — Order. 

A  plaintiff  who  has  obtained  an  order  of  arrest  or  other  provisionnl 
remedy  cannot  defeat  a  motion  to  vacate  or  modify,  by  objecting 
that  it  has  been  held  under  consideration  more  tlian  twenty  days,  in 
Tiolation  of  section  710  of  the  Code  of  Civil  Procedure,  which  re- 
quires such  a  motion  to  be  decided  within  that  time. 

An  order  refemng  such  a  motion  to  a  referee,  though  made  after  the 
lapse  of  more  than  twenty  days,  is  nut  void,  nor  to  be  set  aside  on 
that  ground  on  plaintiff^s  motion. 

An  order  of  reference  cannot  be  set  aside  or  vacated  until  it  has  been 
entered. 

Motion  to  vacate  an  order. 

This  action  was  brought  by  Delia  W.  Stafford  and 
others,  against  Gervais  Ambs* 

iV.  Morry^  for  plaintiff. 

P.  A.  Matteson^  for  defendant. 

Smith,  J. — The  plaintiff  moves  "  for  an  order  vaca- 
ting and  setting  aside  the  decision  made  herein  on  the 
14th  day  of  October,  1879,  referring  the  application  to 
vacate  the  order  of  arrest  herein  to  George  J.  Sicard, 
Esq.,  on  the  ground  that  more  than  twenty  days  had 
elapsed  after  said  motion  or  application  was  made, 
before  the  making  of  said  decision  ;  and  to  vacate  and 
set  aside  all  the  proceedings  taken  on  behalf  of  the 
defendant  to  vacate  the  order  of  arrest  herein,  and  for 
such  other  or  further  order,"  &c. 

The  affidavit  upon  which  this  motion  is  made  shows 
that,  soon  after  the  action  was  commenced,  an  order  of 
arrest  was  made  therein,  upon  which  the  defendant  was 
arrested  and  held  to  bail ;  that  thereupon  the  defendant, 
on  the  4th  day  of  September  last,  made  a  motion  to  the 
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court  nx)oii  affidavits,  for  an  order  vacating  the  order  of 
arrest,  and  that  the  court  made  no  disposition  of  the 
motion  until  October  14,  when  it  directed  an  order  to 
be  entered,  appointing  George  J.  Sicard,  Esq.,  a  referee 
to  examine  the  parties  or  their  agents  on  oath  upon  the 
matters  stated  in  the  affidavits  read  on  the  motion  to 
vacate  the  order  of  arrest,  and  to  report  the  evidence 
and  his  opinion  thereon  to  the  court  The  order  of 
reference  directed  by  the  court  was  never  entered. 

This  motion  is  founded  on  section  719  of  the  Code 
(as  amended  in  1879),  which  provides  that,  "  when  an 
application  is  made  to  obtain,  vacate,  modify,  or  set 
aside  an  order  of  arrest,  injunction  order,  or  warrant 
of  attachment,  the  court  or  judge  mnst  finally  decide 
the  same  within  twenty  days  after  it  is  submitted  for 
decision." 

The  Code  makes  no  provision  as  to  what  shall  be 
the  effect  of  the  failure  of  the  court  to  make  its  decis- 
ion within  the  time  prescribed,  or  what  remedy  or 
relief  the  i)arties  to  the  action  may  invoke  in  such  a 
case.  No  decision  has  been  cited  by  counsel,  nor  am  I 
aware  of  any,  which  gives  constraction  to  the  section, 
or  discusses  the  consequences  of  a  non-compliance  with 
its  provisions,  or  the  practice  to  be  followed  in  such 
cases.  But  the  provisions  of  section  1010  are  very 
nearly  analogous  to  those  of  section  719.  They  pre- 
scribe that,  "upon  a  trial,  by  the  court,  of  an  issue  of 
fact  or  of  law,  its  decision  in  writing  must  be  filed  in 
the  clerk's  office,  within  twenty  days  after  the  final 
adjournment  of  the  term  where  the  issue  was  tried. 
If  it  is  not  so  filed,  either  party  may  move,  at  a  special 
term,  for  a  new  trial  upon  that  ground.  If  the  decision 
has  not  been  filed,  when  the  motion  is  heard,  the  court 
must  make  an  order  for  a  new  trial,  either  absolutely, 
or  unless  it  is  filed  within  a  time  specified  in  the  order." 
It  will  be  observed  that  the  language  is  equally  imper- 
ative in  each  section.    The  court  ^^mnsV^  decide  the 
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motion,  or  the  issue,  within  the  time  fixed.  Yet,  nnder 
the  section  last  quoted,  it  has  been  repeatedly  held  that 
its  provisions  are  directory  merely,  and  a  failure  to 
comply  with  them  will  not  prejudice  either  party 
(People  ex  rel.  Cahoon  v.  Dodge,  5  How.  Pr.  47  ;  Bur- 
ger V.  Baker,  4  Abb.  Pr.  11 ;  Stewart  v.  Slater,  6  Dicer ^ 
83 ;  O'Brien  v.  Bowbs,  4  Bosw.  657.  See  also  Brinkley 
V.  Brinkley,  66  N.  T.  192,  and  Heroy  v.  Kerr,  21 
Haw.  Pr.  409,  426). 

In  cases  like  that  under  consideration,  the  provision 
that  the  motion  to  vacate  the  order  of  arrest  must  be 
decided  within  twenty  days  after  it  is  submitted  for 
decision,  is  undoubtedly  made  for  the  protection  of  the 
party  under  arrest,  in  order  that  a  question  of  personal 
liberty  shall  be  speedily  determined.  The  plaintiff  can 
hardly  be  injured  by  delay.  The  order  of  arrest 
remains  in  full  force,  and  the  defendant  is  bound  by  it. 
The  plaintiff  can  proceed  with  his  action,  and  all  his 
remedies  are  perfect,  no  matter  how  long  the  decision 
of  the  motion  to  vacate  the  order  be  delayed,  or  even 
if  it  is  never  decided.  If  the  defendant  does  not  com- 
plain, the  plaintiff  cannot.  He  requires  no  relief,  for  he 
is  subjected  to  no  wrong. 

There  is  another  view  of  this  case  which  must  be 
considered.  Though  the  court  did  not  decide  the 
motion,  yet  it  directed  that  an  order  of  reference  be 
entered,  and  thus  lawfully  and  properly  postponed  (by 
necessary  implication)  the  decision  of  the  motion,  until 
the  order  of  reference  should  be  executed.  If  the 
motion  had  been  decided  by  the  court,  though  after 
the  expiration  of  the  twenty  days,  such  decision  would 
have  been  as  valid  and  conclusive  as  if  made  before  the 
twenty  days  expired.  And  of  equal  force  and  validity 
is  the  order  of  reference.  It  was  made,  no  doubt, 
because  the  affidavits  read  upon  the  motion  were  so 
conflicting,  that  the  court  found  itself  unable  to  deter- 
mine what  the  facts  in  truth  were,  and  so  render  a  just 
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decision.  There  is  no  suggestion  that  the  direction  to 
refer  was  improperly  or  im providently  made.  I  must 
presume  that  it  was  properly  made.  I  cannot  review 
it  upon  the  merits.  Such  an  order  is  in  its  nature  so 
entirely  discretionary,  that  it  is  difficult  to  suppose  a 
case  in  which  its  propriety  could  be  questioned.  And 
this  is  a  perfect  answer  to  this  application,  as  based 
upon  the  failure  to  decide  within  twenty  days  the 
motion  to  vacate  the  order  of  arrest.  As  was  said  by 
the  court  of  appeals  in  Brinkley  v.  Brinkley  (supra)^ 
**  though  the  court  is  required  to  make  its  decision 
within  twenty  days,  it  is  necessarily  with  the  implied 
qualification,  that  no  other  disposition  is  made  of  the 
case."  The  disposition  made  of  the  motion  to  vacate 
the  order  of  arrest  by  directing  a  reference,  though 
temporary,  was,  as  we  have  seen,  valid ;  was  made 
before  this  motion  was,  and  necessarily  postpones  a 
decision  until  the  order  of  reference  shall  have  been 
executed,  and  such  proofs  are  before  the  court  as  will 
enable  it  to  determine  rightly  the  matters  in  dispute  on 
the  former  motion. 

For  these  reasons  the  plain tiflTs  motion  must  be 
denied,  but  without  costs,  as  the  questions  raised  are 
novel,  and  the  practice  not  free  from  doubt. 

I  oughtj  perhaps,  to  notice  the  suggestion  of  counsel 
as  to  the  fact  that  the  order  of  reference  which  the 
plaintiff  asks  to  have  vacated,  has  never  been  actually 
entered.  This  is  a  sufficient  answer  to  plaintiff^  s  motion 
so  far  as  it  relates  to  that  order.  Until  an  order  is  en- 
tered no  appeal  can  be  taken  from  it,  nor  can  it  be  ex- 
ecuted or  acted  upon  ;  and,  by  parity  of  reasoning,  no 
order  to  set  it  aside  or  vacate  it  can  be  made  (Gait  v* 
Finch,  24  Bow.  Pr.  193 ;  Whittaker  tj.  Desfosse,  7  BofW. 
678).  Nor  can  the  plaintiff  complain  that  the  order  has 
not  been  entered.  Such  an  order  may  be  entered  by 
either  party  to  the  motion,  for  it  is  for  the  benefit  of 
both,  and  either  of  them  may  proceed  at  once  to  exer- 
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cise  it.  Even  if  it  was  the  right  and  duty  of  the  defend- 
ant, as  the  moving  party,  to  enter  the  order,  yet  if  he 
neglected  for  twenty-four  hoars  to  do  so,  the  plaintiff 
had  the  right  then  to  proceed  and  enter  it  (Peet  v. 
Cowenhoven,  14  Abb.  56 ;  Matter  of  Rhinebeck,  &c* 
R.  R.  Co.,  8  HuTij  34).  If,  therefore,  there  has  been 
delay  in  entering  or  in  executing  the  order  of  reference, 
the  plaintiff  is  in  fault  equally  with  the  defendant,  and 
has  much  less  reason  to  complain,  for  the  order  of 
arrest,  as  I  have  before  said,  remains  in  full  force,  and 
he  has  only  to  proceed  with  his  action  to  avail  himself 
of  his  ultimate  remedy,  and  of  all  his  rights  in  the 
premises. 


BLISS  V.  MOLTER. 

N.  T.  Supreme  Courts  First  Department;  Special 

Term,  1879. 

Attachmbnt. — Undbrtakino. — Attobney  and  Clibkt. 

An  undertaking,  given  by  a  defendant  upon  an  application  for  tlie 
discharge  of  an  attachment,  cannot  be  acknowledged,  nor  can  justi- 
fication of  the  sureties  be  bad,  before  the  defendant's  attorney. 

Motion  by  defendant  for  an  order  to  discharge  an 
attachment. 

The  action  was  brought  by  Archibald  M.  Bliss 
against  Julius  F.  Molter,  and  others. 

The  motion  was  opposed  by  plaintiff,  on  the  ground 
that  the  undertaking  had  been  acknowledged  before 
defendant's  attorney  as  notary  public. 

i).  S.  mtterband,  for  defendant,  and  motion. 

Adolphus  D.  Pape,  for  plaintiff,  opposed. 

Van  Vorst,  J. — The  rule  excluding  from  consid- 
eration affidavits  taken  in  an  action  before  the  attor- 
ney therein,  as  a  notary  or  commissioner,  is  an  old 
Vol.  vra.— Id 
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ooe  (Taylor  v.  Hatch,  12  Johns.  340 ;  Anon.,  4  Eaw. 
Pr.  290).  The  execution  of  this  undertaking  was 
acknowledged,  and  the  justification  of  the  sureties 
was  had  before  the  person  whose  name  is  indorsed  on 
the  undertaking  as  attorney  for  the  defendant. 

The  acknowledgment  of  the  undertaking  and  the 
justification  of  the  sureties  are  essential  portions  of  the 
undertaking  {Code  Civ.  Pro.  §§  810,  812).  The  affida- 
vits  were  taken  in  a  pending  action,  the  one  in  which 
the  undertaking  is  entitled.  Although  the  attorney 
did  not  indorse  his  name  on  the  papers  until  after  the 
affidavits  were  taken,  still  it  is  quite  apparent  that  ia 
preparing  the  undertaking  he  was  acting  as  the  attor- 
ney for  the  defendant,  and  would  not  be  likely  to  in- 
dorse his  name  until  after  completion  of  the  lustra- 
ment.  The  application  for  the  discharge  of  the  attach- 
ment can  only  be  made  after  the  defendant  has 
appeared,  and  upon  such  application  he  gives  the 
uudertaking  {Code,  687,  68H).  Vaby  v.  Godfrey  (6  Cow. 
587),  implies  that  if  the  person  was  retained  as  attor- 
ney, that  would  be  sufficient  to  exclude  the  affidavit. 
It  is  suggested  that  these  cases  are  all  before  the  Code, 
but  I  do  not  understand  that  the  Code  has  made  any 
different  rule  in  this  regard.  It  is  only  right  that  the 
plaintiff  should  have  a  good  undertaking  in  substance 
and  in  form,  as  its  effect  is  to  release  the  lien  of  his 
attachment. 

The  undertaking  cannot  be  approved,  and  the  order 
discharging  the  attachment  which  is  asked  cannot  be 
granted,  and  a  new  undertaking  must  be  made. 
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WEISBROD  V.  MARQUARDT. 
City  Court  of  Brooklyn  ;  Oeneral  Term^  1879. 

AppBAL. — JUBTZCS  OF  THE  PbACB. — UnDBBTAKIKO. 

Where  the  only  signature  of  either  of  the  sureties  to  an  undertaking 
on  an  appeal  from  a  decision  of  a  justice  of  the  peace  was  that  at 
the  end  of  the  jurat  by  which  he  swore  to  his  sufficiency  as  a  surety; 
bat  tlicir  names  were  written  in  the  instrument  as  those  of  the  par- 
ties who  "undertake,**  &6.,  and  they  jnstiOed  upon  the  same  paper 
and  Appeared  before  a  notary  and  acknowledged  that  they  had  ex- 
ecnted  the  "foregoing  instrument, '*-~ir4?2(£,  that  there  was  a  suffi- 
cient signing  and  execution  of  the  undertaking. 

Appeal  by  plaintiff  from  a  judgment. 

The  action  was  brought  by  Frederick  Weisbrod 
against  Lucas  Marquardt,  Jacob  Eschelman  and  Henry 
Tranb,  on  an  undertaking  given  by  the  defendants  on 
an  appeal  from  a.  decision  given  by  a  justice  of  the 
peace  of  the  city  of  Brooklyn  in  a  landlord  and  tenant 
proceeding  against  Henry  Traub,  for  the  possession  of 
premises. 

The  defendants  set  up  the  defense  that  they  affixed 
their  names  to  the  paper  in  the  wrong  place,  or  in  only 
one  place,  to  wit,  at  the  foot  of  an  affidavit  of  justifi- 
cation, and  omitted  to  sign  at  the  foot  of  the  formal 
clauses  of  the  undertaking  proper. 

A  notary  public  certified  to  the  acknowledgment 
of  the  parties  as  having  executed  it. 

On  the  trial  it  was  claimed:  first,  that  it  was  a 
question  of  fact  for  the  jury  whether  the  undertakers 
put  their  names  to  the  instrument  with  the  intention  of 
executing  it;  and  second,  that  by  having  given  the 
undertaking  and  had  all  the  legal  advantages  of  it  as 
an  undertaking,  they  were  estopped  in  law,  equitably 
and  in  common  honesty,  from  denying  it. 

The  learned  judge  dismissed  the  complaint  on  the 
ground  that  as  a  matter  of  law  such  an  instrument  so 
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execnted  could  not  be  a  binding  obligation,  and  plaint- 
iff appealed. 

Fisher^  Hurd  <fe  Voltz  for  plaintiff,  appellant.— The 
statutory  provisions  regulating  the  form  of  the  an- 
dertakjing  are  L.  1849,  c.  193,  and  Code  of  Pro. 
§.356.  Defendants  are  estopped  from  denying  their 
undertaking  (Jarvis  t).  Sewall,  40  Barb.  449 ;  Levi  t. 
Dorn,  28  How.  Pr.  217).  It  is  not  necessary  ta  an  equi- 
table estoppel  that  the  party  should  design  to  mislead. 
If  his  act  was  calculated  to  mislead  and  actually  has 
misled,  another  acting  upon  it,  that  is  enough  (Man- 
ufacturers' &  Traders'  Bank  «.  Hogan,  20  N.  Z.  226 ; 
National  Continental  Bank  7>.  Bank  of  Commonwealth, 
50  Id.  686 ;  Phillip  v.  Gallant,  62  Id.  257 ;  Blair  v. 
Wait,  69  Id.  113 ;  Bates  v.  Mench,  2  Hun,  568 ;  Cham- 
berlain V.  Applegate,  Id.  510 ;  Gopsill  v.  Decker,  4  Id. 
635  ;  Decker  v.  Judson,  16  N.  Y.  439 ;  1  Ahb.  Nat. 
Dig.  535,  and  cases  cited  as  to  sureties).  The  under- 
taking was  executed ;  no  particular  form  being  re- 
quired {Edwards  Prom.  Notes,  91 ;  Merchants'  Bank 
V.  Spicer,  6  Wend.  443 ;  Reed  v.  Drake,  7  Id.  345, 
346  ;  8  Parsons  Cont.  6  ed.  4-12 ;  Daniels  Negotiable 
Instruments,  58,  and  cases  cited;  Bishop  Cont. 
§§  169-173 ;  1  Bouv.  Inst.  290).  What  the  intent  of 
the  parties  was  in  putting  their  names  to  the  paper 
is  a  question  of  fact  for  the  jury  (1  Chitty  Cont.  11 
Am.  ed.  549 ;  2  Kent  Comm.  511.  marg.  pag.). 

J.  J.  Perry  {Dailey  &  Perry,  attorneys)  for  de- 
fendants, respondents  : — cited  Pollen  v.  Le  Roy,  30 
N.  T.  549 ;  People  v.  Zeyst,  23  Id.  140. 

Reynolds,  J. — If  an  actual  signing  of  an  instru- 
ment by  writing  the  name  at  the  end  of  it,  is  necessary 
to  constitute  an  execution  of  the  instrument,  then  the 
undertaking  in  question  was  not  executed ;  the  onlf 
signature  of  either  defendant  was  that  at  the  end  of 
the  jurat,  by  which  he  swore  to  his  snfBciency  as 
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anrety.  But  their  names  are  written  in  the  instru- 
ment as  those  of  the  parties  who  undertake^  &c.  They 
justify  upon  the  same  paper,  and  appear  before  a 
notary,  and  acknowledged  that  they  have  executed 
the  "foregoing  instrument."  This  is  certainly  a 
strong  way  of  giving  their  assent  to  the  contract  con- 
tained in  it,  and  there  can  be  very  little  doubt  that 
they  8Ui>posed  at  the  time  that  they  had  bound  them- 
selves by  it.  If  they  omitted  signing  at  the  end  of 
the  undertaking  by  design,  it  would  certainly  look 
like  an  intentional  deception;  in  which  case  they 
should  be  estopped  from  disputing  the  execution  after 
the  paper  has  answered  its  pui'pose  by  staying  the 
plaintiffs  proceedings.  ' 

But  we  think  that  what  the  defendants  did 
amounted  to  an  eAcution  of  the  paper.  Under  our 
statute  of  frauds,  requiring  a  memorandum  in  writing 
to  be  sttbscribed^  <fic.,  it  has  been  held  sufficient  if  the 
names  of  the  parties  to  be  bound  appear  in  the  body 
of  the  instrument  (Davis  t).  Shields,  24  Wend.  322).* 

This  doctrine  has  genemlly  been  applied  where  the 
party  to  be  charged  wrote  the  instrument,  then  writ- 
ing his  own  name,  but  this,  we  apprehend,  is  not 
essential.  It  has  been  held  that  when  a  trader,  who  is. 
in  the  habit  of  delivering  printed  bills  of  parcels,  to 
which  his  name  is  prefixed,  delivered  one  containing 
the  quantity  and  price  of  the  article,  it  was  a  good  note 
in  writing  within  the  statute  of  frauds,  particularly  if 
it  is  referred  to  by  a  subsequent  letter  (Sanderson  v. 
Jackson,  3  E.  P.  180). 

In  Schneider  v.  Norris  (2  3f.  &  S.  286),  held  that  a 
bill  of  parcels  in  which  the  name  of  the  vendor  was 
printed,  and  that  of  the  vendee  written  by  the  vendor, 
was  a  sufficient  memoi*andum  within   the   statute  of 

■— —  IJ__-  T  ■!-  -11  ■■ 

♦  Reversed  in  20  Wend,  341.  The  case  in  the  text  is,  however, 
sastained  by  analogy  by  HubbeU  e.  Livingston,  3  Code  R,  63,  as  weU 
ts  by  the  other  cases  cited. 
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fraads,  and  chained  the  Tendors.  Lord  Ellenborouoh 
said,  '^here  there  is  a  signing  by  the  i)arty  to  be 
charged,  by  words  recognizing  the  printed  names  as 
mnch  as  if  he  had  subscribed  his  mark  to  it^  which  is 
strictly  the  meaning  of  signing ;  and  by  that  the  x>arty 
has  incorporated  and  avowed  the  thing  to  be  his,  and 
it  is  the  same  as  if  he  had  written  Norris  &  Co.,  with 
his  own  hand"  (See  also,  3  Parsons  Cant.  4-10). 

In  the  case  before  ns,  the  undertaking  was  to  be 
executed;  and  conceding  that  this  required  that  it 
should  be  signed,  which  is  undoubtedly  the  common 
understanding  as  to  the  mode  of  execution,  the  fore- 
going and  other  authorities  show  that  this  is  substanti- 
ally done  when  the  party  writes  his  name  in  the  body 
of  the  instrument,  or  ctdopied  in  thai  connection.  This 
the  defendants  did  most  unequivocally  by  their  justi- 
fication and  acknowledgment  before  the  notary.  We 
think,  therefore,  that  the  plaintiff  should  have  judg- 
ment. 

19  ew  trial  granted,  with  costs  of  appeal  to  appellant^ 
to  abide  the  event. 

Neilson,  J. — I  concur  in  this  opinion  and  in  the 
conclusions.  The  principle  involved  is  well  illustrated 
in  Jackson  ex  dem.  Kenyon  t>.  Viigel  (3  Johns.  540), 
and  in  Millius  n.  Shafer  (3  Den.  60),  and  in  the  cases 
there  recited. 


GIFFORD  -0.  TOWN  OF  GRAVESEND. 

N.  T.  Supreme  Courts  Second  DepaYtment^  Second 
District ;  Special  Term,  Decembe/^  1879. 

Placb  of  Trial. — CnANOs  of  Venue. — Code  Civ.  Pro.  |  086. 

Under  the  Code  of  Civil  Procedure  (f  080),  as  under  the  former  Code 
(§  120),  a  motion  by  defendant  made  before  issue,  to  change  the 
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place  of  trial  to  the  proper  county,  cannot  be  opposed  by  plaintiff 
on  the  ground  of  convenience  of  witnesses.* 

Motion  for  change  of  venue. 

This  was  an  action  of  ejectment  by  Maria  Giflford 
and  Chaancey  W.  Clark,  against  the  Town  of  Graves- 
end,  Kings  county,  New  York,  to  recover  possession 
of  the  Coney  Island  lands. 

The  plaintiffs,  who  claimed  to  be  heirs  of  the  origi- 
nal patentees  to  whom  th3  lands  in  question  were 
granted,  resided  in  Rochester,  and  brought  the  action 
in  Monroe  county. 

The  defendant  served  a  demand  that  the  action  be 
tried  in  the  proper  county,  which  plaintiflE  had  not 
complied  with,  and  defendant  made  this  motion  for 
change  of  the  place  of  trial.  No  answer  had  been 
served  in  the  action. 

The  plaintiffs  read  an  affidavit  that  an  impartial 
trial  could  not  be  had  in  Kings  county,  and  therefore 
asked  to  retain  the  place  of  trial  in  Monroe  county. 

W.  IT.  Shepard  {Morris  &  Pearsall^  attorneys),  for 
qiotion. 

/.  Van  Voorhis^  opposed. 

RuMSET,  J. — ^The  action  of  ejectment  is  local,  and 
the  place  of  trial  stated  in  the  complaint  should,  in 
first  instance,  be  the  county  in  which  the  lands  are 
located,  which,  in  this  case,  is  Kings  {Cod^  Civ. 
Pro.  %  982)  ;  and  if  not  so  laid,  the  defendant  may,  at 
or  before  service  of  answer,  serve  a  demand  that  it  be 
tried  in  the  proper  county,  and  if  plaintiff  does  not 
comply  with  such  demand,  may  move  to  change  the 
place  of  trial,  as  he  does  in  this  case  {Id.  %  986). 

There  is  no  substantial  difference  between  the  old 
and  the  new  Code,  in  regard  to  the  place  of  trial  to  be 
stated  in  the  complaint,  and  tiie  manner  in  which  it  is 

♦  See  Rule  51  of  1877. 
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to  be  changed  when  improperly  named  in  complaint. 
The  right  to  have  it  placed  in  the  proper  county  in  the 
first  instance  has  always  been  regarded  as  absolut^e  in 
favor  of  defendant,  and  the  courts  have  so  treated  it 
when  the  motion  is  made  in  due  time,  without  regard 
to  any  other  considerations. 

In  Moore  v,  Gardner  (5  IIow.  Pr.  243),  on  a  motion 
to  change  place  of  trial  when  it  was  not  laid  in  the 
proper  county,  the  plaintiff  read  an  affidavit  that  he 
had  witnesses  in  the  county  named  in  complaint,  and 
asked  to  retain  the  place  of  trial  there,  but  Judge 
Gridlkt  held  the  place  of  trial  must  be  named  in 
the  proper  county,  irrespective  of  the  convenience  of 
witnesses,  and  if  the  convenience  of  witnesses  required 
it  to  be  changed,  the  party  must  make  his  motion  for 
that  purpose. 

In  Stark  v.  Bates  (12  Bow.  Pr.  465),  Judge  Mrr- 
OHEL  holds  that  in  actions  affecting  the  title  to  lands, 
it  was  a  matter  of  right  to  have  the  place  of  trial 
changed  to  the  proper  county  on  the  motion  of  one 
defendant,  even  where  another  defendant  makes  an 
affidavit  in  opposition  to  the  motion  (See  also  on  same 
point  the  case  of  Wood  v.  Hollister,  3  Abb.  Pr.  14,  and 
the  authorities  cited  in  the  note  on  p.  14). 

In  Hubbard  v.  National  Protection  Ins.  Co.  (11 
Sow.  Pr.  149),  the  rule  is  held  as  in  6  Sow.  Pr. 
243,  ante^  and  the  reason  given  is  that  the  Code  re- 
quired it  to  be  changed  to  the  proper  county,  and  if 
the  question  of  the  convenience  of  witnesses  arises  in 
the  case,  it  should  be  on  an  independent  motion,  where 
it  can  be  fairly  met. 

The  same  reason  applies  when  the  inquiry  comes 
up  whether  an  impartial  trial  can  be  had  in  the  proper 
county  after  the  place  of  trial  is  located  there. 

The  only  authority  cited  by  the  plaintiff  to  sustain 
his  opposition  to  this  motion  is  Mason  v.  Brown  (6 
Sow.  Pr.  481,  decided  January,  1852),  where  there 
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seem  to  have  been  two  motions :  one  to  change  place 
of  trial  on  demand  of  defendant ;  the  other  by  plaintiff, 
to  retain  the  place  of  trial  in  the  improper  connty 
named  in  complaint,  for  convenience  of  witnesses. 

Both  motions  were  heard  together  on  the  merits, 
and  the  decision  is  placed  on  the  ground  that  all  the 
facts  were  before  the  court,  and  it  would  be  an  idle 
ceremony  to  change  the  place  of  trial  in  one  motion, 
and  then  move  it  back  in  the  other. 

This  case  is  authority  against,  rather  than  for,  the 
plaintiff,  for  the  court  holds  that  if  the  action  was  not 
at  issue,  the  plaintiff  could  not  have  made  his  motion 
to  retain  the  place  of  trial  in  Albany  county ;  that  he 
would  not  be  in  condition  to  do  so  until  the  issues  were 
formed.  !No  answer  has  been  served  in  this  case,  and 
the  plaintiff  cannot,  until  it  is  seized,  move  to  change 
place  of  trial,  either  for  convenience  of  witnesses  or 
because  an  impartial  trial  cannot  be  had  in  Kings 
county. 

If  he  is  not  in  condition  to  make  a  motion  for  these 
causes,  he  cannot  use  them  to  oppose  this  motion,  and 
the  case  of  Mason  v.  Brown  so  holds. 

The  case  of  Mason  v.  Brown  has  never  been  held  as 
an  authority  that  the  plaintiff  could  oppose  this  motion 
in  the  manner  he  proposes. 

The  court,  in  Park  v.  Conley  (7  Ebw.  Pr.  355),  says 
it  was  decided  on  the  peculiar  circumstances  of  the 
case,  and  disregarded  it  as  an  authority  for  the  purpose 
for  which  this  plaintiff  cites  it,  and  it  was  also  disre- 
garded in  all  the  subsequent  cases  where  the  same 
question  arose  (Stark  v.  Bates,  12  How.  Pr.  465 ;  Wood 
V.  Hollister,  3  Abb.  Pr.  14,  and  note ;  Hubbard  v. 
National  Protection  Ins.  Co.,  11  How.  Pr.  149). 

Upon  the  authorities,  therefore,  I  am  compelled  to 
hold  that,  as  issue  is  not  joined  in  the  case,  the  plaintiff 
is  not  in  a  condition  now  to  claim  the  place  of  trial 
should  be  changed  to  Monroe  county,  if  it  was  else- 
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where ;  and  that  if  he  was  in  condition  to  do  so,  he 
could  not  do  it  on  this  motion. 

Aside  from  authority,  it  would  be  novel  and  unsafe 
practice  to  allow  plaintiff  to  disregard  a  positive  stat- 
ute, and  then  set  up  the  fact  he  seeks  to  in  opposition 
to  this  motion,  when  the  defendant  has  no  fair  chance 
to  meet  such  facts  by  opposing  affidavits. 

Motion  granted,  with  $10  costs  to  defendant. 


MATTER   OF   DESTY. 
JV.  T.  Superior  Court;  Special  Terrrij  January ^  1880. 

Naturalizatiok.— Makikq   up   Record   kuvo   fbo    tuhc— Pbb- 

8UUPTIOK8. 

The  court  cannot  make  up  a  record  of  naturalization  proceedings  and 
issue  a  certificate  nunc  pro  tune,  when  no  record  has  been  made  of 
the  steps  taken  antecedent  to  the  issuing  of  the  certificate. 

It  cannot  be  supposed  that  things  have  been  done  in  respect  to  the 
naturalization  of  persons,  which  do  not  appear  of  record.* 

Application  for  certificate  of  naturalization. 

This  was  an  application  by  Robert  Desty  to  have 
the  record  of  his  naturalization  entered  as  of  the  date 
of  November  28,  1849,  and  a  certificate  of  naturaliza- 
tion to  be  issued  to  him  nunc  pro  nunc. 

He  stated  in  his  petition  that  he  was  bom  in 
Quebec,  Canada,  February  16,  1827,  that  his  father, 
John  d*Estimanville  de  Beau  Mauchel,  died  there  in 
1830,  and  that  about  1837  he  left  there  with  his  mother 
for  the  city  of  New  York,  the  family  intending  to  re- 
side in  the  future  in  the  United  States ;  that  from  that 
time  to  1849  New  York  city  was  his  legal  residence ; 
that  he  served  in  the  United  States  army  in  the  Mead- 
can  war ;  that  upon  his  return  from  the  war  he  took 

*  See  also  Matter  of  Christcrn,  43  Super.  Ct.  {J.  dt  8.)  523. 
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out  articles  as  a  student  of  law,  which  were  filed  in  the 
superior  court ;  that  in  November,  1849,.  just  before 
starting  for  California,  he  procured  his  naturalization 
pai)ers,  and  also  induced  several  Canadian  friends, 
among  the  rest  George  B.  Holland,  Charles  Selby  and 
Octave  Rochon,  to  take  out  their  first  papers. 
The  particulars  were  stated  as  follows  : 
"  We  were  obliged  to  remain  in  New  York  or  its 
vicinity  until  the  steamer  sailed  on  December  1,  1849. 
On  November  28,  we  went  with  our  witnesses  to  the 
superior  court  of  the  city  of  New  York,  then  located 
in  the  City  Hall,  in  the  Park.  I  received  my  naturali- 
zation papers  first,  having  applied  for  them  in  open 
court,  and  produced  witnesses  to  prove  my  residence 
in  the  United  States  from  an  early  age,  say  nine  to 
twelve  years  of  age.  The  usual  course  was  pursued. 
I  renounced  allegiance  to  foreign  powers  and  all  titles 
of  nobility,  and  was  sworn  to  support  the  constitution 
of  the  United  States.  I  thereupon  received  a  paper  or 
document,  which  I  was  informed  by  the  clerk  was  my 
certificate  of  naturalization.  It  was  under  the  signa- 
ture of  the  clerk  and  the  seal  of  the  court.  Immedi- 
ately upon  my  receiving  this  paper,  I  urged  my  friends 
to  take  out  their  first  papers,  as  a  preliminary  step  to 
becoming  citizens.     This  they  did." 

He  then  stated  that  he  sailed  for  California  on  De- 
cember 1,  1849,  and  arrived  in  San  Francisco  February 
25,  1850,  and  had  resided  in  California  ever  since. 
That  in  May  or  June,  1850,  his  naturalization  papers 
were  destroyed  by  fire.  He  also  stated  that  on  going 
to  California  he  had  changed  his  name  to  Robert 
Desty.  That  he  had  continuously  exercised  the  rights 
of  citizenship  since  1849,  was  a  member  of  the  bar  of 
the  State  of  California,  had  held  public  office,  and  was 
then  senator-elect  for  the  city  of  San  Francisco,  but 
was  prevented  from  taking  his  seat  because  of  objection 
made  as  to  his  citizenship. 


\ 
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He  also  stated  that  he  had  cansed  diligent  search 
to  be  made  in  the  office  of  the  clerk  of  the  court  for 
papers  in  any  way  relating  to  his  naturalization  daring 
the  months  of  November  and  December,  1849,  bat 
nothing  had  been  discovered  except  a  declaration  of 
renunciation  of  allegiance  (a  copy  of  which  was  an- 
nexed to  the  petition),  and  which  he  remembered  hav- 
ing made  at  the  time  of  his  naturalization,  which  was 
necessary  under  the  law,  before  naturalization. 

He  therefore  asked  the  court  to  direct  the  clerk 
to  file  upon  its  record  the  petition,  the  documents 
accompanying  the  same,  and  the  i)roof  that  might  be 
taken  before  the  court ;  and  to  cause  to  be  issued  to 
him  a  special  certificate  that  he  was  naturalized  on 
November  28,  1849. 

Ikcrner^  Lee  &  McClure,  for  the  petitioner. 

Sedgwick,  J. — Thei^e  are  two  fatal  objections  to 
granting  the  relief  asked.  The  first  is  that  this  coart 
has  no  power  to  make  up  a  record  nunc  pro  twic^ 
when  it  appears,  as  it  does  in  this  case,  that  whatever 
certificate  was  given  to  the  petitioner  in  1849,  no 
record  at  all,  in  fact,  was  made  of  the  antecedent  steps 
taken.  The  act  of  Congress  specifically  requires,  as  a 
fact,  that  the  application,  &c.,  shall  be  recorded,  to 
justify  the  order  of  naturalization. 

The  second  is,  that  what  does  appear  of  record 
shows  that  the  x)etitioner  did  not  make  the  application 
to  be  admitted  as  a  i)erson  who  had  resided  in  this 
country  between  the  ages  of  eighteen  and  twenty-one. 
It  would  be  an  error  to  suppose  that  the  records  of  the 
term  in  question  are  fragmentary  or  admit  the  supposi- 
tion, that  things  may  have  been  done  in  respect  of  the 
naturalization  of  persons,  which  do  not  appear  of 
record.  The  i)apers  of  record  disclose  two  forms  of 
application  at  that  time  of  the  same  kind  that  are  still 
used.    There  was  one  form  in  which  the  applicant 
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stated  or  declared  his  intention  to  become  a  citizen  if 
he  did  not  apply  for  immediate  naturalization.  There 
was  another  form  in  which  was  stated  that  he  had  had 
through  a  former  i)eriod  the  intention  to  become  a 
citizen.  This  was  used  when  the  applicant,  having 
resided  here  for  the  specified  period  before  attaining 
majority,  applied  for  immediate  naturalization.  The 
record  shows  that  the  petitioner  made  his  declaration 
of  intention  in  the  first  mentioned  form.  The  inference 
is  irresistible  that  there  was  no  application  for  im- 
mediate naturalization.  The  record  shows  declaration 
of  intention  to  become  a  citizen,  made  by  the  petitioner 
and  GFeorge  R.  RoUand,  on  November  22,  1849;  by 
Octave  Rochon  on  November  28,  1849;  by  Charles 
Selby  on  December  1,  1849. 

It  is  just  to  petitioner  to  say  that  nothing  has  ax>- 
peared  in  the  course  of  this  proceeding  that  tended  to 
show  that  he  did  not  believe  that  he  had  been  natural- 
ized or  that  his  jx^sition^is  due  to  anything  but  a  mis- 
take on  his  part.  Indeed,  the  facts  proven  show 
clearly  that  if  he  had  made  the  application  in  form, 
and  supported  it  by  witnesses,  who  were  in  existence 
and  probably  present  then,  he  could  have  been 
naturalized  in  1849. 

The  application  must  be  denied. 


LITTLE  V.  RAWSON. 

iT.   7".  Supreme  Court,  First  Department;   Special 

Term^  Deceniber^  1879. 

Again^  Special  Term  and  Chambers^  January^  1880. 

HUSBAHD  AND  WiFB.— BiLLS,   NOTES  AND   CHECKS. — LiS    PENDENS. 

A  married  woman  mado  a  promissory  note  payable  to  the  order  of  her 

husband  sixty  days  after  date,  for  ynlue  received,  which  contained 

a  Gonditioa  that  if  within  that  time  she  executed  a  mortgage 
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* • 1  _j_  - 

to  his  indorsees,  the  plain tififs,  on  her  real  estate,  for  the  amoust 
of  the  note,  it  should  be  surrendered  to  her,  and  also  expressed  that 
she  made  the  note  a  lien  upon  her  individual  estate. — JSeld^  that  it 
was  in  substance  the  note  of  both  bn&band  and  wife,  given  to  the 
plaiotiffs  for  value,  on  which  he  was  liable  generally,  and  she 
because  she  liad  charged  her  separate  estate. 

I.  Special  Term^  December^  1879, 

Trial  by  the  court,  on  stipulated  facts. 

This  was  an  action  by  Joseph  J.  Little  and  W. 
Jennings  Demorest,  indorsees,  against  Emma  Rawson, 
the  maker,  and  A.  L.  Rawson,  her  husband,  i)ayee 
and  indorser,  of  the  following  promissory  note,  viz, : 

**  New  York,  October  8,  1878. 

"  Sixty  days  after  date,  I  promise  to  pay  to  A.  L. 
Rawson  or  order  one  thousand  dollars  for  value  re- 
ceived. It  is  conditioned,  however,  that  if  within  the 
sixty  days  I  execute  to  J.  J.  Little  &  Co.  a  mortgage 
upon  my  house  and  lot  No.  34  Bond  St.,  N.  Y.,  for  a 
like  amount  of  this  note,  then  this  note  is  to  be  sur- 
rendered to  me.  Said  house  has  now  only  one  mort- 
gage upon  it  of  five  thousand  dollars,  and  some  unpaid 
taxes.  I  make  this  note  a  lien  upon  my  individual 
estate. 

*' $1,000,  Emha  Rawson." 

All  the  allegations  of  the  complaint  (which  was  in 
the  ordinary  form,  except  the  insertion  of  an  allegation 
that  the  mortgage  had  never  been  executed)  were 
admitted  ;  and  the  only  defense  interposed  by  the  de- 
fendants was  coverture  when  the  note  was  made,  and 
knowledge  of  the  same  by  the  plaintiffs. 

Roger  11.  Lyon^  for  plaintiffs. — ^The  maker  of  the 
note,  though  a  married  woman,  expressly  charged  her 
separate  estate  with  the  payment  thereof  (Yale  r. 
Dederer,  18  N.  Y.  265 ;  22  Id.  459;  68  Id.  329 ;  Corn 
Exchange  Ins.  Co.  v.  Babcock,  42  Id.  614 ;  Maxon  v. 
Scott,  55  Id.  247;  Manhattan  B.  &  M.  Co.  v.  Thompson, 
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58  Id.  82 ;  Essenlord  v.  Snyder,  71  Id.  46 ;  Nash  v. 
Mitchell,  Id.  203 ;  Third  National  Bank  v.  Blake,  73 
Id.  260;  Woolsey  v.  Brown,  74  Id.  82).  The  word 
"lien"  is  synonymous  with  ** charge"  {Webster 
Diet. ;  McVey  v.  Cantrell,  70  N.  T.  297;  Rohrbach  v. 
Germania  Fire  Ins.  Co.,  62  Id.  48,  62  ;  Taddenken  v. 
Cantrell,  69  Id.  597).  In  Second  National  Bank  of 
Watkins  v.  Miller  (63  Id.  639),  the  court  held  that  a 
note  made  to  order  of  husband  and  indorsed  by  him 
was  presumptively  a  nullity,  because  there  was  no  ex- 
press charge  against  her  separate  estate.  Had  there 
been  such  a  charge  the  note  would  have  been  valid 
(Sheldon  v.  Clairey,  61  Barb.  475  ;  Wright  v.  Wright, 
54  N.  r.  427 ;  Bliss  Code,  268).  Deed  between  hus- 
band and  wife  will  be  enforced  in  equity  (Hunt  t?. 
Johnson,  44  N.  T.  27).  The  allegations  of  the  com- 
plaint were  sufficient  and  proper  in  form  against  the 
maker  of  the  note  as  Vifeme  sole,  coverture  being  mat- 
ter of  defense  to  be  pleaded  (Smith  v.  Dunning,  61 
N.  T.  249).  The  case  of  Kelso  v.  Tabor  (52  Barb.  125) 
has  been  overruled.  That  of  Loomis  v.  Ruck  (66  N. 
T.  462)  has  no  application  here.  It  is  not  necessary 
to  resort  to  a  court  of  equity  to  enforce  defendant's  lia- 
bility because  she  has  contracted  in  such  form  as  to 
make  it  binding  upon  her  separate  estate  (Carpenter 
V.  O' Dougherty,  50  i^.  T.  660  ;  Maxon  v.  Scott,  65  Id. 
247,  and  cases  supra).  Defendants  never  having  made 
the  mortgage,  are  estopped  from  denying  the  negotia- 
bility of  the  note.  The  privilege  has  been  waived  and 
abandoned,  and  cannot  be  interposed  as  a  barrier  to 
recovery  because  it  once  existed.  They  have  elected 
to  so  consider  it  and  that  is  irrevocable  (Dinsmore  v. 
Duncan,  67  N.  Y.  680 ;  Bodine  v.  Killeen,  63  Id.  93  ; 
Sherman  v.  Elder,  24  Id.  381).  The  time  to  execute  the 
mortgage  was  within  sixty  days  from  date ;  the  time  of 
maturity  was  sixty-three  days  from  date  ;  it  could  then 
have  been  negotiated  before  maturity.    The  terms  of 
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the  instrnment  did  not  modify  that  part  which  contains 
a  promise  to  pay  absolutely  to  the  order  of  the  payee  a 
sum  certain  on  the  day  specified  (Smith  v.  Holland,  61 
If.  Y.  635 ;  Arnold t?.  R.  R.  Co.,  6  Duer,  211  ;  Hodges tj. 
Schuler,  22  N.  Y.  114 ;  Dinsmore  v.  Duncan,  67  Id.  573 ; 
Frank  v.  Wessels,  64  Id.  155  ;  Skillen  «.  Richmond,  48 
Barb.  428 ;  Benedict  v.  Cowden,  49  N.  Y.  396 ;  Baker  t. 
Seaman,  61 N.  Y.  648 ;  Attorney-Greneral  v.  Continental 
Life  Ins.  Co.  71  Id.  325 ;  1  Pars.  Bills  and  Notes,  26; 
Bruce  v.  Carter,  72  N.  Y.  616 ;  Merchants'  Bank  of 
Canada  v.  Griswold,  72  Id.  472).  The  parties  to  this 
instrument  by  their  acts  and  admissions  have  given  it  a 
negotiable  character,  with  all  the  incidents  of  negotia- 
ble paper  (Evertson  v.  National  Bank  of  New  York, 
66  N.  Y.  14).*  If  it  is  non-negotiable,  the  defendants 
are  still  liable,  the  wife  as  maker,  and  the  husband  as 
guarantor  or  maker  (Richards  v.  Warring,  4  Abb.  Ct. 
App.  Dec.  47 ;  Seymour  v.  Van  Slyke,  8  Wend.  403, 
421,  and  cases  cited  ;  Dean  v.  Hall,  17  Id.  214  ;  Josselyn 
V.  Ames,  3  Mass.  274;  Hunt  v.  Adams,  6  Id.  358 ;  Her- 
rick  V.  Carman,  12  Johns.  159  ;  Seabury  v.  Hungerlord, 
2  mil,  80  ;  Hall  v.  Newcomb,  3  Id.  233  ;  Griswold  v. 
Slocum,  10  Barb.  402  ;  Crowell  v.  Hewitt,  40  iV^.  Y.  491; 
Gilbert  v.  Sharp,  2  Lans.  412 ;  Phelps  v.  Vischer,  60 
N.  Y.  69 ;  Thomas  v.  Murray,  32  N.  Y.  609).  If  the 
instrument  be  considered  as  a  contract,  and  the  in- 
dorsement of  the  husband  thereon  merely  an  assign- 
ment of  the  same,  thoA  the  wife  is  liable  (Second 
National  Bank  of  Watkins  v.  Miller,  63  N.  Y.  639). 

Sermon  II.  Shook,  for  defendant. — The  plaintiffs 
are  not  indorsees,  the  instrument  sued  on  not  being  a 
negotiable  promissory  note  (Cook  v.  Satterlee,  9  Cow. 
108 ;  Skillen  v.  Richmond,  48  Barb.  428 ;  Sackett  v. 
Palmer,  25  Id.  179 ;  James  v.  Hagar,  1  Daly^  517;  1 
Parsons  on  Conlr.  4  ed.  209, 210,  and  cases  there  cited; 
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Chitlp  on  BillSj  55 ;  Stevens  v.  Blunt,  7  Mass.  240). 
Negotiability  is  not  saved  by  the  words  to  *'  pay  to  A^ 
L.  Rawson  or  ordfer"  (Austin  v.  Burns,  16  Barb.  643). 
Nor  can  it  become  negotiable  by  the  failure  to  execute 
the  mortgage  mentioned  therein  (Seacord  v.  Burling,  5 
Ben.  444;  Richardson  v.  Marty n,  30  Bnff.  L.  &  Eq. 
365 ;  Kelley  v.  Hemingway,  13  III.  604).     The  title  to 
this  instrument  could  pass  to  plaintiffs  from  the  hus- 
band without  his  indorsement,  by  mere  delivery,  but 
the  only  legal  effect  of  such  a  transfer  would  vest  in 
them  the  interest  which  he  had  before  the  transfer 
(Loftus  V.  Clark,  1  Hilt.  310).     They  would  then  hold 
only  as  assignees,  subject  to  all  defenses  by  the  wife 
against  the  husband  (James  v.  Hagan,  7  Daly^  517  j 
Franklin  Bank  v.  Raymond,  3  Wend,  69).    The  in- 
strument being  a  contract  between  a  husband  and 
wife  directly,   is  void  at   common  law   (Cropsey  -5. 
McKinney,  3  Barl).  47 ;  Martin  n.  Martin,  1  Greenl. 
394;   White  v.   Wager,   32  Barb.   250;    Jackson  v. 
Parks,  10  Cush.  650 ;  Sweat  v.  Hall,  8  Vt.  187 ;  Curr 
tis  D.  Brooks,  37  Barb.  476).     Without  the  interven- 
tion of  a  third  party  they  cannot  contract  together^ 
being  but  one  person  in  the  view  of  the  law  (1  Pars, 
on  Contr.  4  ed.  299,  300 ;  CoJce  on  Lit.  112,  a ;  Reeve 
Dom.  Mel.  89,  90 ;  Marshall  v.  Rutter,  8  T.  li.  545  ;, 
Carter  v.  Carter,  14  Sni.  &  M.  59  ;  Martin  v.  Martin,  1 
Oreeril.  394).    This   common  law  rule  has  not  been 
changed  by  statutes  or  the  Code.    The  note  is,  privia 
facU^  a  nullity,  because  made  payable  to  her  husband, 
and  it  does  not  appear  that  it  was  in  her  separate 
business,   or  for  the  benefit  of  her  separate   estate 
(Second  National  Bank  of  Watkins  v.  Miller,  63  N.  Y. 
639).     It  is  not  validated  by  the  fact  that  it  is  ex- 
pressly made  a  lien  upon  her  separate  estate  (Kelso  v. 
Tabor,  62  Barb.  125).    The  law  will  not  presume  that 
it  was  made  for  the  benefit  of  her  separate  estate 
(Nash  V.  Mitchell,  71  iT.  Y.  199).    A  promissory  note 
Vol.  Vin.-— 17 


^ 


268  ABBOTT'S    NEW   CASES. 

Little  V.  Rawson. 

made  by  a  married  woman  does  not  import  a  consider- 
ation, and  is  not  per  se  negotiable.  A  consideration 
must  be  shown  (Scudder  v,  Gori,  IS^Abh.  Pr.223]  28 
How.  Pr.  165).  The  plaintiffs  had  knowledge  of  all 
its  infirmities,  of  all  the  circamstances  affecting  its 
validity,  and  therefore  did  not  acquire  a  valid  title 
(Comstock  V.  Hier,  73  iV.  T.  273).  A  contract  between 
husband  and  wife  directlv  is  void  at  law.  and  can  be 

ml 

upheld  only  in  equity  in  certain  cases  (Winans  v. 
Peebles,  32  If.  T.  423 ;  Ballin  v.  Dillaye,  37  Id.  35 ; 
Hunt  V.  Johnson,  44  Id.  27  ;  White  v.  Wager,  supra; 
Meeker  v.  Wright,  11  Ilurij  533  ;  *  Van  Order  v.  Van 
Order,  8  Id,  815).  A  wife  cannot  make  an  executory 
contract  (9  iT.  Y.  205 ;  18  Id.  265 ;  16  Barb.  28 ;  12 
How.  Pr.  17).  Same  effect  as  to  other  contracts  (4 
Duer,  96 ;  16  ffow.  Pr.  93 ;  Id.  168).  The  words 
*' value  received"  are  merely  formal,  and  even  if  this 
instrument  was  in  form  a  negotiable  instrument,  being 
by  a  married  woman,  it  does  not  import  a  considera- 
tion (Scudder  v.  Gori,  supra ;  3  Bobt.  661 ;  28  JSow. 
Pr.  155). 

Barrett,  J. — I  still  think  the  case  within  the 
principle  laid  down  in  National  Bank  of  Watkins  v. 
Miller  (63  JST.  T.  639). 

But  apart  from  that,  it  is  apparent  that  the  con- 
tract was  with  the  husband  onlp  in  form.  It  was 
really  intended  for  the  benefit  of  the  plaintiffs,  as  is 
evidenced  by  the  very  condition  embodied  in  the 
instrument.  Further,  it  was  in  no  sense  wanting  in 
consideration.  "Value  received"  is  8X)ecified,  and  it 
is  admitted  that  the  indorsement  to  plaintiff  was  also 
'*  for  value." 

As  to  the  husband,  treating  it  as  a  non-negofiable 
note,  he  is  still  liable  under  Cromwell  v.  Hewitt  (40  N. 
Y.  491),  and  Richards  v.  Warring  (4  Abb.  Ct.  App. 

•  Rev'd  in  7  Abb.  N.  8.  290;  76  N.  T.  262. 


ABBOTT'S    NEW   CASES.  269 

Little  V,  Rawson. 

Dec.  47).  He  may,  tinder  these  cases,  be  treated  as 
one  of  the  makera^of  the  note. 

This  corresponds  with  the  real  facts,  and  thas  the 
contract  is,  in  substance,  the  note  of  both  husband  and 
wife  given  to  the  plaintiffs  for  value,  on  which  he  is 
liable  generally,  and  she,  because  she  has  charged  her 
separate  estate. 

Judgment  for  the  plaintiff  against  both  defendants. 

No  appeal  was  prosecuted.* 

*  Special  Term  and  Chambers^  January,  1880. 

Motion  to  cancel  a  lU pendent, 

A  few  days  after  entry  of  judgment  on  the  above  decision  the  de- 
fendants, on  an  affidavit  showing  that  they  had  just  discovered  that  a 
lUpendens  had  been  improperly  filed  in  the  action,  obtained  an  order 
to  show  cause  why  it  should  not  be  removed. 

Upon  the  hearing  of  the  motion  the  plaintiffs  showed,  by  affidavit, 
that  between  the  time  of  the  filing  of  the  above  decision  and  the  entry 
of  judgment,  the  defendant,  Mrs.  Rawson,  had  executed  a  mortgage 
for  |6, 000  upon  the  property  mentioned  in  the  note;  that  if  the  ^m 
peodent  was  vacated  it  would  render  their  judgment  valueless,  and 
that  an  appeal  from  that  judgment  was  pending. 

The  lupendenM  was  as  follows: 

[  2*UU  of  the  eaiue,  ] 

*'  Notice  is  hereby  given,  that  an  action  has  been  commenced  in 
this  court  upon  a  complaint  of  the  above-named  plaintiffs,  being  co- 
partners in  said  city,  under  the  firm  name  of  J.  J.  Little  &  Co.,  at 
the  times  herein  mentioned,  upon  a  certain  promissory  note  made  by 
the  said  defendant,  Emma  Rawson,  in  letters  and  figures  as  follows, 
that  is  to  say: 

[Here  follows  a  eopy  of  the  note  as  above  in  the  text.] 

*'  Said  note  having  been  indorsed  by  said  defendant,  A.  L.  Raw- 
son,  and  delivered  so  indorsed  by  him  upon  the  making  thereof  and 
before  maturity  to  tho  plaintiffs,  the  present  holders,  for  value,  and 
duly  protested  at  its  maturity  for  non-payment  on  presentation  for 
payment  at  such  maturity,  and  the  same  remaining  wholly  unpaid  and 
uisatisfied,  the  mortgage  therein  mentioned  never  having  been  ex- 
ecuted. 

**In  which  action  the  plaintiffs  demand  judgment  thereupon  for 
the  sum  of  $1,000  and  interest  thereon  from  December  10,  1878,  and 
$1.85  costs  of  said  protest,  with  costs  of  said  action. 

'*  Whereby  the  following  real  property  is  intended  to  be  alTected; 
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WIttAND  V.  DEJONGE. 

jy.  T.  Supreme  Courts  Second  Department;  Special 

Termj  December^  1879. 

« 

DiSQUALIFICATIOIT    OF    SURROOATB. — DUTIBS    UPON    ACCOUBTIKG   BT 

ExEcuTORSy  &c. — Jurisdiction. 

Where  a  surrogate,  before  his  election,  bad  given  general  legal  advice 
to  an  executor  as  to  his  rights  and  duties  as  such,  and  performed 
other  legal  services  for  him,  and  appeared  as  his  attorney  of  record 
in  foreclosure  suits  brought  by  him  as  such,  and,  after  his  election, 
assumed  jurisdiction  as  surrogate  over  the  executor  and  settled  the 
accounts,  embracing  payments  to  himself  for  such  services  performed 
as  attorney,  and,  after  exercising  such  jurisdiction,  continued  to  act 
as  attorney  of  record  in  litigations  brought  by  the  executor  in  ad- 
joining counties, — 

ffeld^  1.  That  the  surrogate  had  acted  as  attorney  and  counselor  in 
the  same  matter  in  which  he  acted  as  surrogate,  and  that  he  was  in- 

the  same  being  the  property  mentioned  and  referred  to  in  said  note, 
and  bounded  and  described  as  follows,  that  is  to  say:" 
[Here  followed  the  description  of  the  property  a*  in  a  deed,  ] 

Herman  H,  8hooh^  for  defendants  and  motion. 

Eoger  H,  Lyon^  for  plaintiffs  opposed. — By  the  terms  of  the  note 
in  question  the  defendant,  Enmm  Rawson,  has  created  an  equitable 
lien  or  charge  on  her  separate  property,  to  wit,  the  property  therein 
mentioned  and  covered  by  the  lis  pendens,  sufficient  to  sustain  a  notice 
of  lis  pendens  in  this  action.  Banders  v,  Warner,  2  If.  71  WeMy  Dig, 
607 ;  Scudder  v.  Van  Amburgh,  4  Edw.  Ch,  291 ;  Murray  t>.  Lylburn, 
2  Johns.  Ch.  441;  Thoms  v.  Southard,  2  Dawi,  480;  Diamond  t. 
Lawrence  Co.,  37  Penn.  353;  Jeff  res  «.  Cochrane,  48  JT.  T.  671. 
The  case  of  Holbrook  v.  Zinc  Co.,  57  iV.  Y.  627,  being  with  reference 
to  stock  negotiable,  is  to  be  distinguished  from  the  present  case.  See 
review  of  authorities  in  that  case. 

This  case  being  concerning  achose  in  action  containing  a  special 
reference  to  the  real  estate,  as  well  as  having  its  clause  charging  sudi 
estate  with  its  payment,  brings  it  within  the  rule  of  Chancellor  Kbkt 
in  cose  of  Murray  «.  Lylburu,  supra,  and  other  cases  where  lis  pendens 
is  allowed.  Mills  o.  Bliss,  55  JV.  Y.  130,  and  cases  cited ;  WiUardEq. 
252,  and  cases  cited.  The  form  of  the  prayer  in  the  complaint  is 
immaterial ;  execution  would  have  to  issue  on  the  judgment  in  cither 
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terested  in  the  subject-matter  of  the  account,  within  the  meaning  of 
the  statute  {L.  1847,  c.  280,  §  81,  same  stat.  Z  R  8.  6  ed.  437,  §  8).* 

2.  That  he  never  had  acquired  jurisdiction  over  the  executor,  and 
that  all  bis  decrees  were  void. 

3.  The  act  of  passing  the  accounts  of  an  executor  is  a  judicial  act 
on  the  part  of  tbe  surrogate,  even  when  no  objections  are  made  to 
the  account,  and  in  doing  so  the  surrogate  exercises  tliat  povper 
over  trusts  formerly  exercised  by  the  old  court  of  chancery ;  and 
where  infants  are  interested  in  the  accounts,  ho  is  bound  to 
investigate  and  take  charge  of  their  interests  as  their  ultimate 
guardian. 

4.  "The  cause"  whicli  comes bufore  a  surrogate  upon  an  account- 
ing is  the  propriety  or  impropriety  of  the  trustee's  acts. 

5.  An  omission  of  the  special  guardian  to  object  to  the  surro- 
gate's jurisdiction  does  not  preclude  the  infants. 

6.  The  plenary  jurisdiction  of  the  supreme  court  over  trustees 
may  be  invoked  by  an  executor  where  the  surrogate  is  disqualified; 
and  the  supreme  court  has  power  to  set  aside  the  decrees  of  a  sur- 
rogate for  want  of  jurisdiction. 

The  action  was  brought  by  Cecilia  Louise  Wigand, 
Francis  William  Wigand  and  Albert  August  Wigand, 
three  infants,  by  Edward  S.  Hubbe,  their  guardian 
ad  lltem^  against  Louis  Dejonge  and  Augusta  Mertens, 
the  executor  and  executrix  of,  and  trustees  under  the 

case.  Geery  c.  Geery,  63  N,  T,  252.  Plaintiff's  right  to  file  the  li» 
penderu  was  absolute.  Mills  v.  Bliss,  supra;  Code  of  Pro.  §  132, 
and  Blisi  Ifotes,  1,031.  This  right  becomes  the  more  important 
in  this  case  because  the  maxim  pendente  lite  nihil  moveatur  prevails 
to  the  extent  that  whoever  purchases  or  acquires  title  in  property 
fendente  lite  takes  it  subject  to  any  decree  or  judgment  which  may 
be  entered  in  respect  to  it.  Blise  Code^  1,031,  §  132,  and  cases  cited. 
Zeiter  v.  Bowman,  6  Barb,  133,  and  cases.  Story  Eq,  10  ed.  §§  405, 
406,  notes  1,  6,  p.  391,  306  and  cases,  |  908;  Sander  o.  Warner,  mpra. 
It  is  when  the  action  is  iettled^  discoiUinved,  or  abated,  and  on  good 
canse^shown,  that  the  court  will  order  the  notice  canceled.  Blisi 
Code,  p.  1,031,  }  182;  Mills  v.  Bliss,  supra. 

Van  Yobst,  J.,  denied  the  motion  with  costa. 


Sec  further  section  1674  of  the  Code  of  Civil  Procedure. 
♦  See  Code  Civ.  Pro.  $  46;  Darling  v.  Pierce,  15  Hun,  542;  Matter 
of  Rycrs,  73  JV.  F.  1 ;  Matter  of  Manufacturing  Co.,  77  Id,  101. 
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last  will  and  testament  of  Francis  Wigand,  deceased, 
the  father  of  the  infant  plaintiffs.  The  testator  had 
died  in  July,  1873,  leaving  a  will  which  was  duly  ad- 
mitted to  probate  by  Jndge  Metcalfe,  the  then  sur- 
rogate of  Kichmond  county,  where  all  parties  to  this 
action  reside  ;  defendant,  Louis  Dejonge  and  Augusta 
Mertens  (then  Augusta  Wigand),  testator's  widow, 
duly  qualified  as  executor  and  executrix.  After  enter- 
ing upon  the  execution  of  his  said  trust,  defendant 
employed  the  legal  services  of  Tompkins  Westervelt  or 
of  the  law  firm  of  Westervelt  &  Greenfield  of  the 
city  of  New  York,  which  was  composed  of  Tompkins 
Westervelt  and  George  J.  Greenfield,  to  advise  him  in 
respect  to  his  duties  and  responsibilities  as  executor, 
and  to  search  the  titles  of  different  pieces  of  real  prop- 
erty upon  which  he  intended  to  make  loans  on  bond 
and  mortgage  with  the  funds  of  the  trust  estate,  &c. ; 
a  written  legal  opinion,  in  regard  to  his  duties  and 
rights  as  executor,  was  prepared  and  given  to  defend- 
ant Dejonge,  by  Mr.  Westervelt  individually.  Such 
services  were  rendered,  and  bills  were  rendered  for 
them  by  the  said  attorneys  to  defendant,  who  paid 
them  in  checks  diuwn  by  him  upon  the  trust  fund  in 
bank.  A  portion  of  the  principal  of  th^  estate  was 
also  paid  by  defendant  to  his  said  attorneys,  to  be  by 
them  paid  over  to  the  respective  mortgagors. 

At  the  end  of  the  year  1875,  Judge  Metcalfe's 
term  of  office  expired,  and  Mr.  Tompkins  Wester- 
velt was  elected  county  judge  and  surrogate  of  Rich- 
mond county. 

A  short  time  after  the  commencement  of  Mr.  Wes- 
tervelt's  term  of  office  as  surrogate,  defendant  Dejonge 
commenced  an  action  in  the  city  and  county  of  New 
York,  to  foreclose  one  of  the  mortgages  held  by  him 
as  executor  herein  ;  his  attorneys  therein  were  Wester- 
velt &  Greenfield.  While  this  action  was  pending. 
viz.,  on  May  29,  1876,   the  defendants,  by  the  said 
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George  J.  Greenfield,  their  proctor,  petitioned  Mr. 
Westervelt,  then  sitting  as  surrogate  of  Richmond 
county,  to  be  allowed  to.  make  a  final  accounting,  and 
he  thereupon  issued  citations  to  the  parties  interested, 
— viz.,  the  executrix,  and  the  three  infant  plaintiffs 
herein— returnable  before  himself  as  surrogate  ;  on  the 
return-day  he  appointed  William  D.  Putnam,  the  sur- 
rogate's clerk,  special  guardian  of  the  infants,  and  on 
June  26  he  made  and  entered  a  decree  passing  and 
settling  the  account  as  presented.  That  account  was 
the  first  one  ever  made  by  defendants,  and  it  embraces, 
therefore,  all  the  before-mentioned  payments  to  Mr. 
Westervelt,  or  to  Westervelt  &  Greenfield,  and  their 
receipted  bills  were  filed  upon  this  accounting  as 
vouchers  for  proper  credits  of  defendants.  The  total 
amount  of  personal  property  that  had  come  into  de- 
fendant's possession  was  stated  in  this  account  to  be 
$223,790.91. 

In  November,  1876,  six  other  foreclosure  suits  were 
instituted  by  defendants,  as  executors  of  said  estate, 
in  the  supreme  court  for  Kings  county,  in  all  of  which 
Mr.  Westervelt  was  attorney  for  the  plaintiffs  therein 
(the  defendants  herein),  and  in  July,  1877,  he  entered 
six  judgments  for  deficiencies  in  favor  of  the  executors. 

On  August  16,  1877,  Augusta  Wigand,  the  co- 
defendant,  remarried  ;  the  will  provided  that  in  such 
an  event  the  whole  of  the  personalty  should  be  divided 
as  follows  :  one-third  part  to  the  widow  absolutely,  and 
the  remaining  two-third  parts  between  the  three  infant 
plaintiffs,  in  equal  shares,  to*  be  detained  by  the  de- 
fendants in  trust  for  each  of  them  respectively,  during 
their  minority. 

On  December  20,  1877,  defendants,  again  by  Mr. 
Greenfield,  their  proctor,  presented  a  petition  for  a 
partial  distribution  to  Mr.  Westervelt,  then  sitting  as 
surrogate,  who  issued  citations  as  before,  returnable 
before  himself «  and  on  the  return  day  again  appointed 
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his  said  clerk  special  gaardian  of  the  infant  plaintiffs ; 
and  on  January  21,  1878,  as  sarrogate,  he  made  a 
decree  directing  the  defendants,  among  other  things, 
to  distribute  a  part  only  of  said  estate,  viz.,  the  sum 
of  $150,073.91,  between  testator's  widow  and  children, 
and  to  retain  the  balance  of  testator's  personal  estate, 
stated  to  be  the  sam  of  $73,717,  for  future  distriba- 
tion. 

On  March  8,  1879,  this  action  was  commenced,  the 
complaint  alleging  various  grounds  for  objecting  to 
items  in  the  account  as  improper,  but  it  is  unnecessary 
to  notice  these  here  in  detail  further  than  to  say  the 
relief  sought  was  that  the  before- mentioned  distribu- 
tion proceedings  be  set  aside,  that  defendant  make  a 
new  account,  make  good  the  losses  sustained,  and  be 
removed  from  his  trust.*  The  executrix  was  made  a 
co-defendant,  but  no  claim  was  made  against  her 
individually. 

The  answer  of  defendant  Dejonge  denied  all  im- 
proper conduct.  Also  pleaded  the  proceedings  before 
Surrogate  Westervelt  as  a  bar,  and  demanded  that,  if 
a  naw  accounting  be  had  and  he  be  adjudged  liable  for 
any  of  the  alleged  losses,  then  the  co-defendant 
Augusta  Mertens  be  held  equally  responsible  with 
him. 

Defendant,  Augusta  Mertens,  in  her  separate 
answer,  alleged  that  she  never  had  any  actual  control 
over  the  management  of  the  estate,  but  left  everything 
to  defendant  Dejonge,  her  brother-in  law  ;  that,  relyi^S 
upon  his  statements,  she  gave  her  apparent  consent 
and  joined  in  the  proceedings,  believing  them  ^^  "® 
properly  conducted  ;  but  that  she  had  now  leox^^ 
that  his  representations  in  respect  to  certain  invest- 
ments were  false,  and  she  therefore  demanded  tha-^^"® 

♦  Before  answering,  defendant  Dejonge  moved  for  a  biU  of   J*'^. 
ulara ;  his  motion  was  gmnted  at  special  term,  but  the  order  W^^ 
Bcquently  reversed  by  the  general  term,  reported  in  18  Mun^  40*^' 
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proceedings  before  the  surrogate  be  set  aside,  and  that 
defendant  Dejonge  be  adjudged  to  make  good  her 
losses. 

Upon  the  hearing  it  was  agreed  that  the  trial  should 
be  limited  to  the  question,  whether  this  court  had  jur- 
isdiction over  the  matters  involved  herein,  and  whether 
the  said  surrogate  had  had  jurisdiction  over  the  execu- 
tors upon  the  occasions  referred  to. 

Edward  S.  Hvhhe^  guardian  ad  litem^  in  person.  — 
Mr.  Westervelt  never  had  jurisdiction  as  surrogate  ;  he 
had  been  attorney  and  counsel,  for  defendant,  in  the 
matters  of  this  estate,  and,  indeed,  was  so  at  the 
identical  moment  of  time  when  he  assumed  to  settle  as 
surrogate  the  account  of  1876 ;  he  was  also  interested 
in  the  subject-matter  of  the  account,  and  could  not 
pass  upon  the  propriety  of  payments  to  himself ;  this 
case  falls  clearly  within  the  x^rohibition  of  the  statute 
(3  li.  S.  6  ed.  p.  437,  §  8).  This  statute  is  only  declar- 
atory of  the  common  law,  and  of  the  sense  of  natural 
justice  inherent  in  the  universal  feeling  of  all  man- 
kind. *'The  settlement  of  an  estate  under  the  au- 
thority of  a  judge  interested  in  it,  would  be  as  in- 
consistent with  the  principles  of  natural  justice  as  it  is 
repugnant  to  the  positive  enactments  of  the  legislature 
(David  Cottle,  appellant,  5  Pick.  482).  The  disqualifi- 
cation is  absolute  (Oakley  v.  Aspinwall,  3  N.  Y.  547). 
It  is  not  necessary  to  show  actual  fraud  on  the  part  of 
a  disqualified  judge,  but  bias  and  partiality  are  con- 
clusively presumed  under  the  circumstances  (People 
ex  reL  Roe  v,  Suffolk  Common  Pleas,  18  Wend.  550 ; 
Carrington  v.  Andrews,  12  Abb.  Pr.  348).  Mr.  Wes- 
tervelt was  a  mere  trespasser,  and  his  decrees  were  void 
ab  initio ;  the  fact  that  he  has  jurisdiction  as  surro- 
gate in  other  cases  does  not  help  him  (Chambers  v. 
Clearwater,  1  Abb.  Ct.  App.  Dec.  341 ;  affi'g  S.  C,  41 
Barb.  200 ;  see  also  Edwards  v.  Russell,  21  Wend.  64 ; 
Low  v.  Rice,  8  Johns.  409 ;   Clayton  v.  Per  Dun,  13 
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Johns.  218 ;  Foot  v.  Morgan,  1  HUl^  654 ;  Calvin  v. 
Luther,  9  Cow.  61 ;  Striker  tj.  Mott,  6  Wevd.  465).  Bat 
if  this  conrt  shall  hold  that  there  was  jurisdiction,  then 
plaintiff's  guardian  asks  leave  to  amend  so  as  to  allege 
fraud  and  collusion  ;  plaintiff's  guardian  has  abstained 
from  alleging  actual  collusion,  and  taken  the  mere  tech- 
nical gi*ound  of  want  of  jurisdiction,  because  his  main 
object — ^in  this  case — ^is  to  get  with  as  little  delay  as 
possible  a  proper  determination  of  the  question  of 
defendant's  liability  for  losses,  without  adding  embar- 
rassing elements  foreign  to  the  main  issue.  As- 
suming for  the  surrogate  that  he  had  jurisdiction  in 
1876,  lie  certainly  had  lost  it  in  1878,  by  reason  of 
his  having  acted  as  attorney  in  1877,  not  because  he 
thereby  violated  the  statute  that  ^^no  surrogate  shall 
be  attorney  for  or  against  an  executor,  &c.,  over 
whom  he  may  have  jurisdiction  by  law"  (3  R.  S.  6  ed. 
p.  330,  §  28),  but  because  he  thereby  brought  him- 
self within  the  prohibitory  statute  that  "no  judge 
shall  have  a  voice  in  the  decision  of  aaiy  cause  in  which 
he  has  been  an  attorney,  &c.,  &c."  (3  Ji.  8.  6  ed.  p. 
437,  §  8).  It  cannot  be  claimed  that  there  was  a  case 
of  necessity  (compare  Matter  of  Ryers,  72  N.  Y.  2, 15). 
The  statute  is  very  clear  in  providing  that  the  county 
judge,  and  in  case  of  his  disqualification,  the  district 
attorney,  shall  act  as  surrogate  (1  JR.  S.  6  ed.  p.  392,  § 
25 ;  3  Id.  p.  86,  §  78.  And  see  In  re  Hathaway,  71  N. 
Y.  238;  Holmes  t>.  Smith,  3  Hun^  413;  S.  C,  6 
Sup^m  Ct.  67).  And  in  order  to  still  more  effectually 
prevent  an  estate  from  being  distributed  under  the 
authority  of  an  interested  surrogate,  the  Legislatui-e 
has  provided  that  such  surrogate  shall  certify  the  case 
to  the  surrogate  of  an  adjoining  county,  if  there  is  no 
one  in  the  county  qualified  to  act  in  his  place  {L.  1877, 
c.  285,  p.  310).  And  this  law  was  in  force  at  the  time 
of  the  decree  of  partial  distribution.  The  form  of  this 
action  is  correct ;  the  judgment  of  any  court  can  always 
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be  impeached  collaterally  for  fraud  or  for  want  of  jur- 
isdiction (Duchess  of  Kingston's  Case,  20  How.  St. 
Tr.  638;  Chambers  z).  Clearwater,  supra^  312,  313; 
Foot  V.  Morgan,  supra;  Calvin  v.  Luther,  supra).  But 
this  is  not  a  collateral  attack,  it  is  a  direct  proceeding 
for  the  purpose  of  having  the  surrogate's  decrees  set 
aside.  An  application  in  the  surrogate's  court  to  Mr. 
Westervelt  himself,  would  clearly  be  improper,  since 
he  cannot  now  be  called  upon  to  sit  in  judgment  over 
his  own  previous  acts,  and  besides,  neither  he  as  sur- 
rogate, nor  the  district  attorney  acting  as  surrogate  has 
I)Ower  to  try  the  issue  here  presented,  viz.:  whether  the 
surrogate,  in  1876  and  1878,  had  acted  within  the  limits 
of  his  jurisdiction  ;  there  is  no  statute  conferring  such 
authority  upon  the  surrogates  court.  A  surrogate  can- 
not, generally  speaking,  review  his  own  decision  on  an 
alleged  error  of  law  (Brick's  Estate,  16  Ahh.  Pr.  12, 
36;  Yale  v.  Baker,  5  S.  C.  12).  The  cases  which  hold 
that  he  had  such  power  are  exceptions,  and  the  object 
in  each  one  of  them  was  to  correct  a  manifest  mistake 
(Decker  v.  Elwood,  3  Sup^m  Ct.  48 ;  Pew  v.  Hastings, 
1  Barh.  Ch.  452 ;  Sipperly  v.  Baucus,  24  N.  Y.  49  ; 
Campbell  v.  Thatcher,  54  Barh.  382).  And  in  all  these 
cases  it  was,  of  course,  conceded  that  the  surrogate  had 
had  jurisdiction  when  he  committed-  the  error ;  for  the 
same  reason  not  one  of  the  cases  cited  by  defendant 
Dejonge  in  this  connection,  is  in  point.  The  unlimited 
jurisdiction  of  the  suj)reme  court  over  all  cases  of  law 
and  equity  cannot  be  questioned  ;  it  follows  not  onlj^ 
that  this  court  has  jurisdiction,  but  that  it  is  the  only 
tribunal  with  sufficient  power  to  give  these  infant 
plaintiffs  the  full  relief  to  which  they  are  entitled. 

Aaron  J.  Yanderpoel^  of  counsel,  for  defendant, 
lionis  Dejonge  {Oeorge  J.  Greenfleldj  attorney). — ^The 
statute  (3  B.  8.  p.  437,  §  8),  does  not  apply  ;  it  is  not 
pretended  that  Judge  Westervelt  was  counsel  for 
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defendants  in  any  of  the  proceedings  on  the  account- 
ing itself;  his  acting  as  counsel  for  them  in  other 
matters  having  no  relation  to  the  accounting  did  not 
disqualify  him  ;  but  if  a  broader  construction  be  given 
to  the  statute,  ho  would  still  not  be  disqualified, 
because  he  had  given  no  advice  as  to  any  matter  upon 
which  passed  at  the  accounting;  no  question  was 
raised  as  Co  the  titles  of  mortgages,  nor  any  other 
matter  as  to  which  he  had  advised.  Nor  was  he  inter- 
ested in  the  result  of  the  accounting.  He  had  been  paid 
for  his  services  by  the  executor  and  had  no  claim 
against  the  estate.  If  the  payments  to  him  were  unjust, 
improper  or  excessive,  the  executor  could  not  require 
him  to  repay  them  or  recover  the  money  back. 
Besides,  no  objection  was  raised  to  the  payments  by 
the  special  guardian,  and  the  surrogate  was,  therefore, 
not  called  upon  to  decide  the  question.  It  is  only  when 
an  item  is  ill^al  on  its  face,  or  when  objections  are 
filed,  that  the  surrogate  must  examine  into  and  disallow 
the  charge  if  improper  {Dayton  Surr.  2  ed.  474,  and 
cases  cited  there ;  Boughton  v.  Flint,  74  If.  Y.  485). 
The  fact  that  the  surrogate  acted  as  attorney  for  the 
executor  in  1876  and  1877,  did  not  deprive  him  of  his 
jurisdiction  in  1878.  It  would  probably  be  a  misde- 
meanor for  him  to  willfully  disobey  the  statute,  but 
this  would  have  no  bearing  on  his  disqualification  as 
surrogate  (David  Cottle,  appellant,  6  Pick.  482,  also 
Coffin  V.  Cottle,  9  Id.  289).  But  Judge  Westervelt 
did  not  violate  the  statute,  which  must  be  strictly  con- 
strued. The  statute  applies  only  to  executors  ;  when 
defendant  brought  the  foreclosure  suits,  he  did  so  as 
trustee  under  the  will,  not  as  executor.  At  common 
law  there  was  no  disqualification  of  a  judge,  by  reason 
of  having  been  counsel  in  the  case.  This  is  solely  a 
statutory  matter;  and  while  interest  in  the  subject- 
matter  or  consanguinity  to  the  party  worked  a  dis- 
qualification at  common  law,  it  does   even  then  not 
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divest  the  judge  of  jnrisdiction,  bat  it  is  a  mere  error 
or  irregalarity,  to  be  corrected  by  a  vacation  or  reversal 
of  his  judgment,  but  not  by  a  collateral  attack  (Dimes 
V,  Grand  Junction  Canal  Co.,  16  JS.  L,  &  Eq.  63 ;  also, 
3  H.  L.  C.  759 ;  Foot  'o.  Stiles,  67  N.  7.  408 ;  Gorrill 
V.  Whittier,  3  N.  H.  268).    The  prohibitory  statute 
has  been  held  in  this  State  to  apply  only  to  causes  in 
court,   and  to    judges    sitting    in    court    (People  v. 
Wheeler,  21  N.  Y.  82,  84,  87 ;  Lynch  «.  Livingston,  2 
Seld.  433  ;  People  v.  Clark,  21  Barb.   216 ;  Foot  v. 
Stiles,  59  iT.  Y.  405).    The  decree  of  a  surrogate  on  an 
accounting  of  trustees,  by  force  of  the  statute,  has  the 
like  effect  as  the  judgment  of  any  court  of  competent 
jurisdiction  (3  R.  8.  6  ed.  pp.  102, 103,  §  80).     A  direct 
proceeding  to  set  aside  the  decree  of  any  court  can 
only  be  had  in  the  court  in  which  the  judgment  was 
obtained,  except  for  actual  fraud.    ]So  actual  fraud  has 
been   charged.    In  mattei*s  coming  within  the  cogni- 
zance and  jurisdiction  of  the  surrogate,  his  decrees  are 
conclusive  and  cannot   be   impeached  in  any  other 
coart,  but  can  be  reviewed  only  on  appeal  (Atkins  v. 
Kin  nan,  20  Weiid.  241 ;  Jackson  v.  Crawford,  12  Id. 
533  ;  Jackson  v.  Robinson,  4  Id.  436 ;  Vanderpoel  v. 
Van  Valckenburgh,  2  Seld.  190 ;  Parrington  v.  King, 
1    Bradf.   182;  Dutton  n.   Dutton,   8  How.  Pr.  99; 
Bloom  V.  Burdick,  1  Hill^  130  ;  Lawrence  v.  Parsons, 
27  Mow.  Pr.  26 ;  Hartnett  v.  Wandell,  16  Abh.  Pr.  N. 
S.  303  ;  Rignez  v.  Cole,  6  Bosto.  479),  even  if  there  has 
been  a  palpable  disregard  of  the  directions  of  the 
statute    (Vanderpoel  v.  Van  Valckenbnrgh,   suj>ra\ 
and  even  though  the  alleged  facts  conferring  jurisdic- 
tion do  not  in  fact  exist  (Dutton  d.  Dutton,  supra. 
And  see  Roderigas  v.  East  River  Savings  Bank,  63  N. 
Y.  460).    The  surrogate's  court  has  undoubtedly  the 
right  to  open  its  decrees  for  good  cause  and  correct  the 
errors,  if  any  (Bailey  v.  Hilton,  6  Weekly  Dig.  254,  and 
cases  cited).    The  decrees  of  a  surrogate  are  as  conclu- 
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sive  against  infants,  if  properly  represented  by  special 
guardian,  as  against  adults.  (Brick's  Estate,  15  Abb. 
Fr.  43 ;  Jiedf.  Surr.  407). 

Thomas  H.  Hubbard^  of  counsel,  for  defendant, 
Mrs.  Mertens  {Butler^  Stillman  &  Hubbard^  attorneys). 
— If  Mr.  Westervelt  had  no  jurisdiction,  his  acts  do 
not  limit  the  action  of  this  court  in  this  case ;  if  he  had 
jurisdiction,  his  acts  may  limit  the  inquiry  in  this 
c^use,  but  are  not  a  bar  to  this  action.  If  he  had 
jurisdiction  his  decisions  cannot  be  conclusive  as  to 
questions  that  have  not  been  before  him.  A  surrogate's 
decree  upon  a  final  accounting  of  executors  settles 
only:  1.  That  the  charges  made  for  money  paid  to 
creditor  s  legatees,  next  of  kin,  and  for  necessary  ex- 
penses, are  correct.  2.  That  the  executor  has  been 
charged  all  the  interest  for  moneys  received  by  him, 
&c.  3.  That  the  moneys  stated  as  collected  were  all 
that  were  collectible,  &c. ;  and,  4.  That  the  allowances 
and  charges  for  decrease  and  increase  in  the  value  of 
any  assets  were  correctly  made  (2  R.  S.  94,  §  65 ;  3  Id. 
6  ed.  102).  The  questions  of  the  executors'  liability 
for  money  which  they  have  not  paid  out,  and  for  the 
proper  investment  thereof,  would  still  remain.  It  is 
claimed  by  defendant  Dejonge  that  the  surrogate  made 
a  valid  decree  upon  the  partial  distribution ;  but  the 
decree  only  assumes  to  determine :  1.  That  the  executors 
should  divide  certain  portions  of  the  estate.  2.  That 
they  should  retain,  as  trustees,  the  portions  thus  set 
apart  for  the  children.  3.  That  they  should  retain,  as 
executors,  undivided  and  for  future  distribution,  the 
residue  of  the  estate ;  and,  4.  That  they  make  a  spe- 
cified disposition  of  the  income  arising  from  the  por- 
tions set  apart  for  the  children.  If,  therefore,  the  sur- 
rogate had  jurisdiction  of  both  proceedings  taken  before 
him,  there  would  still  remain  to  be  passed  upon  the 
questions  :  1.  Whether  the  part  of  the  estate  not  here- 
tofore divided  should  be  divided  now,    8.  Whether  the 
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trustees,  or  either  of  them,  are  personally  liable  if  the 
part  not  divided  has  disappeared  and  cannot  be  di- 
vided. 3.  Whether  the  trust  has  been  properly  admin- 
istered since  the  last  surrogate's  decree,  and  improper 
payments  been  made,  as  alleged  in  the  complaint ;  and, 
4.  Whether  defendant  Dejonge  should  be  removed  from 
his  trast.  These  are  questions  that  relate  to  the  correct 
administration  of  the  trust,  and  this  court  has  jurisdic- 
tion to  determine  them  (Chipman  v.  Montgomery,  63 
N.  T.  221,  230 ;  Haddow  v.  Lundy,  59  Id.  320).  In 
foreclosing  the  mortgages  Mr.  Dejonge  acted  as  execu- 
tor, and  not  as  trustee ;  his  duties  as  trustee  under  the 
will  did  not  commence  until  the  remarriage  of  the 
widow  and  the  distribution  of  the  estate ;  the  mort- 
gages were  foreclosed  before  that  event.  In  conducting 
those  proceedings  as  his  counsel,  Mr.  Westervelt  was, 
therefoi'e,  counsel  for  an  executor  and  not  for  a  testa- 
mentary trustee.  But  whether  Dejonge  was  executor 
or  tnistee,  and  whether  Mr.  Westervelt  was  his  counsel 
in  the  one  or  the  other  capacity,  does  not  afifect  the 
question  whether  he  violated  the  statute  which  declares 
that  "  No  judge  of  any  court  shall  have  a  voice  in  the 
decision  of  any  cause  in  which  he  has  been  counsel, 
attorney  or  solicitor,  or  in  the  subject-matter  of  which 
he  is  interested  "(3  H.  S.  6  ed.  437,  §  8). 

The  views  presented  by  the  guardian  ad  litem^  in 
which  we  concur,  and  the  authorities  cited  by  him  show 
conclusively  that  the  surrogate  had  no  jurisdiction,  that 
his  acts  were  void,  and  do  not  limit  the  inquiries  of  this 
court  in  this  action. 

Pratt,  J. — The  surrogate  became  county  judge  in 
January,  1876,  under  his  election  ;  he  had  been  serving 
as  an  appointee  for  some  weeks  previous. 

It  is  beyond  dispute  that  he  had  been  advising  the 
executor  and  trustee  for  some  time  before  he  became 
judge,  so  that  the  bills  for  his  services  formed  a  part  of 
the  executor's  accounts.    It  is  equally  clear  that  he 
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acted  as  attorney  and  counsel  in  several  foreclosore 
proceedings  after  he  became  county  jndge,  and  that  the 
vouchers  for  his  services  subsequently  came  before  him 
on  the  accounting.  I  do  not  think  this  is  x>ermitted 
under  a  fair  interpretation  of  the  statutes.  ''  No  sur- 
rogate shall  be  counsel,  &c.,  for  or  against  any  executor 
.  .  •  over  whom  or  whose  accounts  he  could  have 
any  jurisdiction  by  law "  {B.  S.  tit.  1,  pt.  IIL  c.  11). 
''  No  judge  of  any  court  shall  have  a  voice  in  the  deci- 
sion of  any  cause  in  which  he  has  been  counsel,  attor- 
ney, &c.,  in  the  subject-matter  of  which  he  is  inter- 
ested" {L.  1871,  c.  859). 

Was  the  judge  interested  within  the  meaning  of  the 
statute  ? 

Take,  for  example,  the  case  of  an  attorney  who  had 
acted  for  an  executor,  and  charged,  and  received, 
grossly  exorbitant  fees  for  his  services,  and  having 
been  elected  judge  should  attempt  to  pass  the  accoants. 
As  between  the  judge  and  the  executor,  the  payment 
having  been  voluntary,  no  question  could  be  raised ;  bnt 
suppose  the  beneficiaries  of  the  trust  object.  Would 
he  not  be  compelled  to  pass  judicially  upon  the  reason- 
ableness of  his  own  charges  t 

Bat  it  is  claimed  that  such  a  question  did  not  arise ; 
the  moment  the  account  was  presented  the  objection 
was  manifest. 

Having  issued  a  citation,  the  next  step  was  to  ap- 
point a  special  guardian  for  the  infants,  who  would  or 
might  be  interested  in  objecting  to  the  items  before  re- 
ferred to.  Whether  the  guardian  objected  or  not, 
the  act  of  passing  the  accounts  was  judicial.  It  was  the 
exercise  of  that  power  over  trusts  formerly  exercised 
by  the  old  court  of  chancery,  and  the  court  was  bound 
to  investigate  and  take  charge  of  the  infents'  interest 
as  their  ultimate  guardian. 

The  next  question  is  whether  the  surrogate  had  been 


ABBOTT'S    NEW    CASES.  273 

Wigand  v.  Dejonge. 

engaged  in  any  cause,  &c.,  within  the  meaning  of  the 
statute.    Manifestly  he  had. 

The  cause  which  comes  before  the  surrogate  on  the 
accounting  is  the  propriety  or  impropriety  of  each  and 
every  act  of  the  trustee. 

The  trustee  attempts  to  render  an  account  of  his 
acts,  the  purpose  of  which  is  to  bind  the  estate  by  the 
record  to  be  made. 

To  say  that  he  may  select  from  the  account  certain 
items  and  limit  the  surrogate's  disqualification  to  such 
items  as  he  has  advised  upon,  would  defeat  the  object  of 
the  statute  when  applied  to  surrogates'  courts. 

The  ground  of  failure  of  justice  cannot  be  success- 
fully argued  to  sustain  the  surrogate's  decrees.  He 
was  not  the  only  oflScer  before  whom  this  accounting 
might  have  been  had.  Where  the  surrogate  and  county 
judge  are  disqualified  the  district  attorney  may  act,  or 
the  plenary  jurisdiction  of  the  supreme  court  over  such 
trusts  as  existed  in  this  matter  can  be  invoked  to  give 
the  necessary  relief. 

Dpon  the  case  as  it  now  stands,  I  am  constrained  to 
hold  that  the  surrogate  was  interested  in  the  matter 
upon  which  his  decrees  were  passed,  and  that  he  had 
acted  as  counsel  in  the  same  matter  within  the  meaning 
of  the  statute. 

If  these  views  are  correct  it  follows,  that  the  decrees 
were  void. 

Judgment  accordingly.* 

^  An  iDterlociitory  judgment  was  thereupon  entered,  setting  aside 
and  declaring  void  aU  the  before-mentioned  proceedings  before  Mr. 
Westbrvelt  as  surrogate,  and  ordering  a  reference  to  take  an  account 
of  nU  proceedings  of  the  executors  from  the  beginning  of  their 
trusty  and  also  to  take  testimony  in  regard  to  aU  the  issues  raised  by 
the  pleadings  and  not  yet  disposed  of. 

Vol.  Vra.— is 
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MAY  V.  STRAUSS. 
City  Cotirt  of  Brooklyn;  General  Termy  1880. 

New  Trial. — ^Newly-discovered  Eyidekce. — Diligekcb. 

Co  an  action  for  rent,  the  defense  being  a  surrender  and  snbstitation 
of  tenants,  the  alleged  new  tenant  testified  to  the  substitution, 
and  that  he  paid  the  rent  by  a  check ;  and  after  the  trial  it  wss  dis- 
covered from  his  bank  account  and  checks  that  no  such  check  ex- 
isted. Held,  that  it  was  proper  to  grant  a  new  trial  on  the  ground 
of  newly-discovered  evidence. 

This  evidence  is  not  objectionable  as  being  merely  cumulative  and  im* 
peaching  testimony,  but  must  be  regarded  as  direct  and  independent 
proof. 

The  principle  that  it  is  in  the  discretion  of  the  court  to  grant  a  new 
trial  where  a  witness  has  fallen  into  an  error  which  may  have 
affected  the  verdict, — ^applied. 

As  there  was  nothing  in  the  answer  to  put  the  plaintiff  on  inquiiy, 
want  of  diligence  cannot  be  imputed  to  him. 

Appeal  from  an  order  granting  a  new  trial,  on  the 
ground  of  newly-discovered  evidence. 

The  action  was  brought  by  Moses  May  against  Ber- 
nard Stranss.  The  plaintiff  sought  to  recover $3, 460.84, 
rent  of  premises  which  had  been  occupied  by  the  defend- 
ant, according  to  the  terms  of  a  lease  granted  to  hin 
by  the  plaintiff.  The  lease  was  admitted  on  the  trial. 
The  defendant  sought  to  show  that  during  the  term  and 
on  the  occasion  of  his  selling  out  his  interest  in  the 
business,  the  plaintiff  consented  to  look  to  the  par- 
•chaser,  the  new  tenant,  for  the  rent,  and  discharged  the 
defendant,  assuring  him  that  he  bad  nothing  further  to 
do  with  the  lease.  According  to  defendant' s  proofs,  that 
arrangement  was  made  at  the  store  on  the  9th  or  10th 
of  December,  1873,  and  by  reason  of  it  the  rent  for  that 
month  was  then  paid  to  the  plaintiff  by  Mr.  H6ffman, 
the  new  tenant,  by  his  check  on  the  bank.  In  his  tes- 
timony the  plaintiff  denied  that  he  was  at  the  store  on 
the  occasion  stated,  that  he  then  knew  of  the  defend- 
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ant's  sale,  that  he  had  used  the  words  imputed  to  him 
about  the  lease,  or  had  received  Hoffman's  check  for 
the  December  rent,  as  alleged.  The  check  was  not  pro- 
duced. The  question  thus  raised  having  been  sub- 
mitted to  the  jury,  the  defendant  had  a  verdict. 

On  the  motion  for  a  new  trial  it  appeared  that  the 
check  in  question  had  not  been  given ;  and  that,  as  the 
defendant's  proof  as  to  that  part  of  the  arrangement  was 
erroneous,  there  was  rea.son  to  apprehend  that  the  jury 
bad  been  misled. 

The  court  at  special  term  granted  a  new  trial,  the 
following  opinion  being  rendered. 

McCuE,  J, — [After  reviewing  the  facts.] — I  am 
strongly  impressed  with  the  idea  that  this  proof  would 
have  seriously  impaired  the  reliance  which  the  jury 
seemed  to  place  in  the  mere  recollection  of  the  witnesses 
who  testify  as  to  the  alleged  surrender,  and  all  that  there 
took  place,  and  that  if  the  jury  had  come  to  the  conclu- 
sion that  the  defendant  and  his  witnesses  were  in  error 
on  this  point,  it  is  not  unlikely  that  they  would  have 
disregarded  their  testimony  as  to  the  surrender  itself. 
It  is  not  a  question  as  to  the  payment  of  the  rent,  for  it 
is  conceded  that  the  rent  for  December,  1873,  and  Jan- 
nary,  1874,  was  paid,  and  under  ordinary  circumstances, 
it  would  not  have  been  important  even  to  inquire  by 
whom  it  was  paid.  The  point,  however,  derives  sig- 
nificance, from  the  fact  that  the  rent  is  claimed  to  have 
been  paid  by  the  incoming  tenants  at  the  time  the  sur- 
render was  negotiated,  and  thus  became  a  part  of  the 
res  gestcB. 

It  does  not  appear  to  me,  therefore,  that  the  new 
evidence  is  open  to  the  objection  that  it  is  simply  cu- 
mulative, and  intended  only  to  impeach  the  testimony 
of  the  other  witnesses ;  undoubtedly  it  will,  if  relied 
on  by  the  jury,  have  a  tendency  to  contradict  the  de- 
fendant's witnesses,  but  this  may  be  said  of  all  oppos- 
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ing  testimony.  The  bank  book  and  checks  taken 
together  constitute  the  highest  order  of  proof  upon  the 
subject-matter  to  which  they  relate,  and  should,  in  fur- 
therance of  justice,  appear  in  the  ca^e.  Hoffman,  one 
of  the  incoming  tenants,  testified  that  he  paid  the  De- 
cember i*ent  on  the  10th  day  of  that  month,  and  by  the 
firm  check,  that  he  got  the  check  for  a  receipt,  and  that 
at  the  time  of  the  trial  the  check  was,  be  supposed,  in 
the  possession  of  Judge  Daily. 

The  importance  of  the  new  evidence  is,  therefore, 
evident.  The  case  of  Hodge  v.  Denney,  reported  in  6 
AU).  L.  J.  92,  is  in  point. 

It  cannot  be  fairly  said  that  the  plaintiff  was  guilty 
of  laches,  in  not  producing  this  testimony  on  the  trial. 
He  could  not  be  expected  to  anticipate  any  such  testi- 
mony, in  view  of  the  fact  that  he  denies  that  any  such 
check  was  given  to  him. 

As  to  the  objection  that  the  motion  is  not  made 
upon  a  case,  as  provided  by  the  rules,  undoubtedly  the 
better  practice  is  to  prepare  a  case,  as  required;  but  in 
this  instance,  the  stenographer's  minutes  seem  to  have 
been  served  and  accepted  as  the  case,  and  I  find  among 
the  papers  an  admission  of  the  ^^  service  of  within  case, 
on  motion  for  a  new  trial."*  This  is  a  substantial 
waiver  of  the  irregularity. 

Under  all  the  circumstances  of  the  case,  therefore,  I 
am  satisfied  that  the  purposes  of  justice  will  be  sub- 
served, by  permitting  another  jury  to  review  and  pass 
upon  all  the  facts  which  can  be  established  in  evidence. 

The  motion  for  a  new  trial  is  therefore  granted,  upon 
payment  of  the  costs  of  the  former  trial,  and  $10  costs 
of  this  motion. 

From  this  decision  defendant  appealed. 

Francis  C.  Heedj  for  defendant,  appellant. — The 
evidence  was  not  newly  discovered,  but  might  have 

*  See  Code  Civ.  Pro.  §  1007. 
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been  produced  on  trial  (Bond  v.  Cutler,  7  Mass.  206 ; 
approved,  7  Barb.  277  ;  Hatfield  v.  Maoy,  62  How.  Pr. 
193 ;  6  Daly,  489  ;  6  Id.  190 ;  64  Bow.  Fr.  494 ;  10 
Wend,  298).  The  evidence  is  immaterial,  and  not 
likely  to  change  the  result.  It  is  cumulative  (Opinion 
of  Mason,  J.,  7  Barb.  276  ;  Hannington  v.  Bigelow,  2 
Ben.  104  ;  10  Wend.  294 ;  4  Jo7ins.  426 ;  6  Id.  249, 
note  b. ;  3  Jd.  266 ;  Graham  &  W.  on  New  Trials^  498, 
502).  A  new  trial  will  not  be  granted  where  the  newly- 
discovered  evidence  is  material  only  to  discredit  or 
contradict  a  witness  (11  Barb,  221 ;  Powell  «.  Jones, 
42  Id.  214  ;  Gautier  Z).  Douglass  Manufg.  Co.,  62  How. 
Br.  328 ;  Id.  198 ;  Carpenter  ^.  Coe,  67  Barb.  411). 
The  new  evidence  must  be  on  a  new  point.  The  plaint- 
iff, by  underletting  the  premises,  dispensed  with  the 
necessity  of  a  surrender,  and  no  recovery  should  be  had, 
on  the  plaintiffs  own  showing  {Taylor  Landl.  and 
T.  7  ed.  §  616,  and  cases  cited). 

Wm.  B.  Hurd^  Jr.  {Fisher,  Hurd  c£r  VoUz\  for 
plaintiff,  respondent. — Motions  for  new  trials,  on  the 
ground  of  newly-discovered  evidence,  are  not  governed 
by  well-settled  rules,  but  rest  in  the  discretion  of  the 
court,  depending  on  the  circumstances  of  each  case 
(Barrett  v.  Third  Avenue  R.  R.  Co.,  45  N.  JT.  628). 
The  evidence  is  not  cumulative,  as  cumulative  evidence 
is  evidence  of  the  same  degree  and  character  (Gale  ©. 
New  York  Central  &  Hudson  River  R.  R.,  53  Hoio.  Pr. 
385  ;  Hodge  v.  Deuney,  6  Alb.  L.  J.  192  ;  Piatt  v.  .Mun- 
roe,  34  Barb.  291).  Conspiracy  and  perjury  are  good 
grounds  for  a  new  trial  (Raphelsky  v.  Lynch,  43  How. 
Pr.  167 ;  Meyer  v.  Feigel,  38  How.  Pr.  424).  The  evi- 
dence  is  material,  and  could  not  have  been  discovered 
before.  It  was  no  want  of  diligence  to  fail  to  anticipate 
the  mistake  or  perjury  of  the  defendant's  witness. 

Neilson,  Ch.  J. — [After  stating  the  facts  as  above.] 
— ^The  defendant  was  seeking  to  be  relieved  from  the 
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performance  of  his  covenant.  The  evidence  of  the  ar- 
rangement set  np,  tending  to  prove  a  release  from 
his  obligation,  a  snbstitntion  of  tenants,  appears  to 
have  been  in  jMirt  oral,  in  part  written,  the  same  as  to 
time,  place  and  purpose^  the  whole  bound  np  as  in  a 
single  sheaf ;  and  the  non-existence  of  the  written  pari 
was,  to  say  the  least  of  it,  a  vital  discovery.  It  would 
seem,  therefore,  that  the  learned  judge  might  well  have 
been  strongly  impressed  with  the  equitable  character 
of  the  application. 

On  the  argument  before  us,  the  learned  counsel  for 
the  defendant  claimed  that  the  proposed  evidence,  if 
newly  discovered,  did  not,  within  settled  rules  of  prac- 
tice, entitle  the  plaintiff  to  the  order  granted.  Those 
rules  were  intended  to  promote  justice,  to  give  to  the 
suitor,  who,  in  the  due  course  of  administration,  and 
by  proper  means,  secures  a  verdict,  a  sense  of  security 
and  rei)ose.  But  the  learned  jadge,  as  appears  from 
his  opinion,  regarded  the  case  presented  as  exceptional. 
I  think  that  view  was  correct  in  principle,  and  consist- 
ent with  several  decisions  in  practice  cases. 

The  specific  objections  raised  and  earnestly  enforced 
by  counsel,  that  this  testimony,  as  to  the  non-existence 
of  the  check,  is  cumulative,  and  mere  impeaching  evi- 
dence, are  conclusively  answered  in  cases  less  clear  and 
strong  than  that  before  us  (Oakley  v.  Sears,  1  Abb.  Pr. 
If.  8.  368  ;  S.  C,  1  Hobt.  73 ;  Powell  v.  Jones,  42  Barb. 
24). 

The  question  whether  the  plaintiff  did  receive  Hoff- 
man's check  on  the  10th  of  December,  or  for  the  rent 
of  that  month,  was  contested  on  the  trial.  But  proof 
of  Hoffman's  account  at  the  bank,  and  his  checks, 
showing  that  no  such  check  as  that  in  question  had 
been  in  fact  made  by  him,  must  be  regarded  as  direct 
and  independent  evidence. 

The  humane  and  saving  principle  that,  in  the  dis- 
cretion of  the  court,  a  new  trial  may  be  granted  when  a 
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witness  has  fallen  into  an  error  which  might  have  an 
effect  in  taming  the  verdict,  as  in  Coddington  v. 
Hunt,  6  Hilly  595^  and  cases  cited  by  Bronson,  J.,  ap- 
plies. 

This  case  is  yet  more  fitly  illustrated  by  that  of 

Wehrkamp  v.  Willet,  1  Daly^  4.    That  was  an  action 

^y  a  married  woman  against  the  sheriff  for  taking  per- 

sonal  property  on  an  execution  against  her  husband. 

She  claimed  the  property  as  her  separate  estate,  and  on 

^he  trial  testified  that  at  the  time  it  was  purchased  she 

^^d  money  in  the  Bleecker  Street  Savings  Bank,  and 

*^d  checked  money  out  of  the  bank  to  pay  bills.    The 

Waintiff  had  a  verdict.     It  was  discovered,  after  the 

in    ^'  that  at  the  time  in  question  she  had  no  money 

*'ue  bank.    On  proof  of  that,  a  new  trial  was  granted, 

ftUd  the  order  was  affirmed  at  the  general  term. 

It  is  to  be  further  observed  that  the  defendant's 
answer  in  the  case  before  us  did  not  put  the  plaintiff  on 
inquiry  as  to  the  bank  account  or  checks  now  stated  in 
tlio    moving  papers.     No  want  of  diligence  can  there- 
fore Z>e  imputed  to  the  plaintiff. 
.  ^^^  Order  granting  a  new  trial  should  be  affirmed, 


OLDS,  J.,  dissented. 
*'^^^  affirmed,  with  costs. 


SAGE  %.  CITY  OP  BROOKLYN. 
Wy    Ov>-^^^  ^  Brooklyn;  General  Term,  July,  1880. 

.        *        Domain.— Municipal    Corporation. — City  Officers. — 
'^^^^ir^a  Patablb  Out  op  Assessments. — Okdek  of  Court. 

lor  n    ^^"^  for  the  purpose  of  wideniog  a  street,  Id  a  city,  is  taken 
Qicipal  improvement  and  not  for  a  State  enterprise,  although 
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commissioners  who  are  not  city  officers  are  to  a  special  and  limited 
extent  intrusted  with  the  undertaking.* 

*  Under  the  statutes  relating  to  the  Croton  aqueduct,  which  pro- 
vided for  the  appointment  of  five  persons,  to  be  known  as  the  water 
commissioners  for  the  city  of  New  York,  having  general  charge  and 
superintendence  of  the  work,  with  power  to  contract  and  authority  to 
draw  on  the  comptroller, — IIMj  that  they  were  not  a  corporation,  and 
could  not  be  proceeded  against  as  such.  The  remedy  would  be  against 
them  individually,  if  personally  liable,  or  against  the  city  if  they  con- 
tracted as  public  officers,  or  against  themselves  by  mandamus,  if  they 
neglected  official  duty.  Appleton  v.  Water  Commissioners  of  K  T., 
2  ma,  482. 

The  dam  built  by  the  commission  created  by  acts  of  the  legislature 
to  build  the  Croton  aqueduct  for  the  city  of  New  York  was  carried 
Away  in  a  freshet,  by  reason  of  negligence  in  the  plan  or  in  construction. 
The  plaintiff  recovered  over  $62,000  dami^es,  sustained  by  him  by 
injuries  to  bis  property  on  the  stream  below. — Held,  that  the  city  was 
liable,  either  on  the  ground  that  the  commissioners  were  agents  of  the 
city,  or  on  the  ground  that  the  city  was  liable  for  the  condition 
of  work  done  for  them  on  their  property.  Bailey  v.  Mayor,  «ftc.  of 
N.  Y.,  5  BUI,  531;  2  Den,  433. 

The  city  of  Chicago,  in  exercising  the  power  of  widening  and 
deepening  the  Illinois  and  Michigan  canal,  for  the  purpose  of  cleansing 
the  Chicago  river,  conferred  upon  her  by  the  act  of  February  16,  1865, 
cannot  be  regarded  as  the  agent  of  the  State,  and,  therefore,  exempt 
from  liability  for  an  injury  caused  to  private  property.  Chicago  9. 
McGraw,  75  111,  566;  citing  City  of  Chicago  v,  Torrey,  60  Id.  884. 

The  franchise  of  raising  money  for  public  use  by  a  tax  or  upon  the 
•credit  of  the  municipality,  conferred  by  the  legislature  upon  a  municipal 
•corporation,  is  not  exercised  by  the  corporation  as  agent  of  the  State; 
the  relation  of  principal  and  agent  does  not  exist  between  the  Stiite  aod 
the  corporation.  The  former  is  neither  entitled  to  the  fruits  of  the 
•franchise,  nor  responsible  for  the  acts  of  the  municipality  in  its  exer- 
<cise.  The  State  is  merely  inhibited  by  the  constitution  from  doing 
any  act  or  passing  any  law  tending  to  lessen  the  security  or  to  impair 
the  obligation  of  any  contract  which  the  municipality  has,  by  author- 
ity of  law,  entered  into.     People  v.  IngersoU,  58  If.  T.  1,  80. 

An  act  of  the  legislature  appointing  commissioners  to  erect  a  local 
public  work  for  a  municipality,  and  requiring  the  municipality  to 
raise  its  expenses  by  taxation,  docs  not,  without  assent  on  the  part  of 
the  municipality,  make  the  conunissioners  agents  of  the  city  and  their 
contracts  binding  on  the  city.  Van  Valkenburgh  «.  Mayor,  d».  of 
N.  Y.,  28  ifow.  Pr.  239. 
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Wbcre  an  award  is  payable  out  of  assessments  which  have  not  been  col- 
lected, the  land  assessed  should  bo  sold  at  the  earliest  possible  time 
consistent  with  reasonable  diligence. 

■ — 

Plaintiff,  a  city  contractor,  objected  to  completing  his  contract  be- 
cause more  work  was  required  than  had  been  represented,  and  the 
street  committee  told  him  he  must  finish  his  contract,  and,  if  he  had 
aoy  claim  for  extra  work,  present  it.  He  did  so,  and  his  claim  for 
extra  work  was  referred  to  arbitrators,  who  made  their  award  in  his 
favor.  Upon  this,  the  common  council  adopted  a  resolution  directing 
the  street  commissioner  to  calculate,  in  the  assessment  to  be  made,  the 
amount  of  the  award,  within  a  fortnight.  The  common  council  re- 
scinded this  resolution.  Held,  that,  whether  they  had  power  to 
arbitrate  or  not,  tlieir  resolution  to  add  the  sum  to  the  assessment  was 
substantially  acknowledging  the  debt;  and  a  promise  to  pay  it, 
when  assented  to  by  the  plaintiff,  the  claim  became,  if  it  had  not 
been  before,  valid  against  the  defendants  to  that  extent.  Of  course 
the  resolution  could  not  then  be  rescinded  except  by  the  mutual 
agreement  of  the  parties.  The  last  resolution  of  the  corporation  was 
consequently  inoperative.  Brady  v.  Mayor,  &c.  of  Brooklyn,  1  Barb. 
584,  591. 

The  State  cannot  be  compelled  to  proceed  with  the  erection  of  a 
public  building  or  the  prosecution  of  a  public  "^ork  at  the  instance  of 
a  contractor  therefor.  A  law  of  the  State  suspending  or  discontinu- 
ing a  public  work  under  contract,  or  providing  for  its  performance  by 
different  agencies^  is  not  subject  to  any  constitutional  objection  be- 
cause the  change  authorized  involves  a  breach  of  the  contract;  the 
obligation  of  the  contract  is  not  impaired  by  the  refusal  of  the  State 
to  perform  it;  the  contractor,  if  not  in  default,  has  a  just  claim 
against  the  State  for  damages  resulting  from  the  breach,  and  a  remedy 
by  appeal  to  the  legislature.    Lord  v.  Thomas,  64  N.  T.  107. 

Where  work  was  done  for  the  city  of  New  York,  under  a  contract 
that  payment  should  be  made  only  upon  the  confirmation  of  the  assess- 
ment for  the  work, — Held,  that  the  neglect  or  refusal  of  the  board  of 
revision  and  correction  of  assessments,  although  illegal,  to  confirm  the 
assessment,  was  not  imputable  to  the  city  so  as  to  support  an  action 
for  the  money  due  for  the  work  before  the  assessment  had  been  con- 
firmed, and  that  the  remedy  of  the  contractor  was  by  mandamus  to 
compel  the  board  to  confirm  it.  Tone  v.  Mayor,  &c.  of  New  York, 
t0  2f,  r.  157;  affi'g  Q  DcUij,  844. 

The  legislature  may  arrest  an  improvement  (Cleveland  v.  Board  of 
finance  of  Jei*sey  City,  8S  iV.  /.  L.  250) ;  and  may,  by  implied  ratifi- 
cation, dispense  with  the  preliminary  formalities  and  give  contractors 
a  legal  rigiit  to  their  eqvdtable  compensation.    Id. 
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Where  a  part  only  of  the  assessments  out  of  which  awards  are  payable, 
have  been  collected,  the  awartls  should  be  paid  pro  r<ita^  and  not  in 
the  order  of  their  presentation. 

"— ■ -  -      - -r 

Under  a  statute  providing  for  the  election  of  a  board  of  water 
commissioners,  and  that  after  their  **  election  '*  the  mayor,  &c.,  shoald 
have  no  further  power  over  the  work, — Held,  that  the  board  were  tn 
be  mere  agents  of  the  city;  and  the  Mayor,  <&c.,  could  act  until  they 
were  not  only  literally  elected,  but  also  duly  qualified.  (Atlanta 
Water-Works  Case.)    Wells  «.  Atlanta,  43  Ga,  67. 

Under  chapter  202  of  Law9  of  1870 — providing  that  the  mayor  of 
the  city  of  New  York  should  appoint  a  commissioner,  who,  together 
with  two  police  justices  of  the  city,  should  be  commissioners  to  erect 
a  local  court-house, — ^the  commissioners,  being  charged  with  a  local 
municipal  purpose,  and  having  no  interest  in  or  power  over  the  build- 
ing except  for  the  purposes  of  its  erection,  are  to  be  deemed  agents  of 
the  city,  and  not,  as  in  the  case  of  the  health  board,  to  whom  the  entire 
management  and  government  of  the  department  of  health,  including 
the  appointment  of  subordinates,  is  vesteil,  an  independent  body, 
for  which  the  city  is  not  liable.  The  court-house  commissioners, 
charged  only  with  the  duty  of  erecting,  on  ground  belonging  to  the 
city,  a  building  for  their  use,  and  to  be  their  property,  and  the  com- 
missioners' power  to.  end  when  they  had  performed  the  duty,  are 
agents  for  the  city,  and  the  city  is  liable  upon  their  contracts.  Wood 
«.  Mayor,  &c.  of  N.  Y.,  7  Hun,  104. 

The  city  of  Brooklyn  is  not  liable  in  damages  to  a  private  person, 
for  the  failure  of  the  common  council  to  repair  the  docks  of  the 
Gowanus  canal,  as  directed  by  statute.  For  that  purpose,  the  com- 
mon council  are  not  the  agents  of  the  city,  but  rather  of  the  State, 
because  the  improvement  was  not  for  the  benefit  of  the  city,  but  that 
of  adjoining  owners.  New  York,  &c.  Saw  Mill  Co.  v.  City  of  Brook- 
lyn, 8  Hun,  87. 

As  a  corporation  can  act  only  through  agents  duly  elected  or 
appointed,  pursuant  to  the  constitution  and  the  act  of  incorporation, 
the  legislature  may  prescribe  the  powers  and  duties  of  such  agents, 
and  the  corporation  will  be  liable  for  their  acts  and  omissions,  unless 
exempted  from  such  liability  by  statute.  Although  their  authority 
emanates  directly  from  the  legislature,  they  are  agents  of  the  corpora- 
tion. They  represent  the  corporation,  and  powers  and  duties  with 
which  they  may  be  clothed  by  the  act  of  incorporation  are,  in  judg- 
ment of  law,  corporate  powers  and  duties.  That  is  the  principle  of 
the  case  of  Conrad  v.  Trustees  of  Ithica,  referred  to  in  16  N,  T,  158, 
and  other  kindred  cases.    Id. 
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And  the  payment  of  some  awards  in  full  by  the  comptroller,  in  obe- 
dience to  an  order  of  a  court,  will  not  relieve  the  city  from  the  duty 
of  paying  to  the  owners  of  the  other  awards  their  ratable  portion.* 

*  A  county  board  having  lawfully  ordered  a  tax  to  be  levied  to  pay 
off  certain  railroad  bonds,  cannot,  after  its  collection,  restrain  the 
county  treasurer  from  making  the  payment.  State  ex  rel»  Meier  v. 
McCrillus,  4  Kans,  250. 

As  a  defense  to  an  action  against  the  treasurer,  the  order  of  the 
county  commissioners  would  amount  to  nothing;  as  it  would  be  no 
valid  answer  to  the  claim  to  say  that  the  board  had  directed  him  not  to 
do  that  which  the  law  had  enjoined  upon  him  as  a  duty  to  do.  In  this 
case  it  does  not  appear  in  what  form  the  law  enjoined  this  duty.     Id, 


The  commissioners  of  charities  and  correction  of  New  York,  whose 
management  of  their  department  is  wholly  independent  of  the  com- 
mon council,  and  who  own  for  their  purposes  a  school-ship,  are  not 
agents  of  the  city  in  its  management,  and  the  city  is  therefore  not 
liable  on  their  contract  for  repairs.  In  the  administration  of  their 
duties  they  act  not  as  agents  of  the  municipal  corporation,  but  as  pub- 
lic officers,  agents  and  servants  of  the  public  at  large.  Lawrence  v. 
Mayor,  &c.,  of  K  Y.,  54  Haw.  iV.  255. 

The  commissioner  of  public  works  of  New  York,  who,  under  the 
charter  (L.  1873,  c.  335),  is  one  of  the  executive  officera  whose  con- 
tracts are  in  the  name  and  for  the  benefit  of  the  city,  are  regulated 
by  the  common  council,  and  whose  duties  arc  subject  to  the  require- 
ments of  the  common  council  and  the  city,  is  liable  for  damages 
resulting  from  defects  in  the  Croton  Water  Works  under  his  charge, 
t  McAvoy  V.  Mayor,  &c.  of  New  York,  54  How.  Pr.  245. 

Under  the  statutes  relating  to  the  Rochester  Water  Works,  which 
provided  (1  L.  1872,  c.  387,  p.  937)  that  the  mayor  should  appoint 
water  commissioners,  who  should  be  known  as  the  board  of  water 
commissioners  of  the  city  of  Rochester,  and  who  should  make  plans 
for  water  works,  and,  if  approved,  construct  the  works,  and  wlio  (by 
2  Id.  1845,  §  23,  c.  771)  were  empowered  to  take  proceedings  to  con- 
demn the  necessary  land, — Heldy  that  the  commissioners  could  take 
such  proceedings  in  the  name  of  the  board,  and  need  not  proceed  in 
the  name  of  the  city.  Matter  of  Rochester  Water  Commissioners,  66 
-y.  T.  418.  

For  the  cases  on  what  constitutes  *^  a  city  pnrpose,*'  &c.,  see  5  Abb, 
J^.  C.  467,  note. 

As  to  the  mode  of  proceeding  in  claims  against  the  State,  see  page 
128  of  this  volume. 
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Appeal  by  the  defendaat  from  a  judgment  rendered 
at  special  term. 

The  action  was  broaght  by  Henry  W.  Sage,  and 

Connty  supervisors  verc  authorized  by  the  legislature  to  raise  by 
tax  what  might  be  necessai^  to  pay  certain  claims,  and  **  the  comp- 
troller^* was  directed  to  pay  them  when  **the  same  shall  be  judicially 
determined.^*  Tiie  court,  by  mandamus,  ordered  the  supervisors  to 
raise  the  amounts  certified  to  by  the  certifying  officer,  and,  on  appli- 
cation for  a  mandamus  against  the  comptroller,  adjudged  that  the 
judicial  determination  be  had  in  that  proceeding  for  a  mandamus,  and 
referred  it  to  a  referee  to  ascertain  the  amount  due;  and  provided 
that,  on  the  coming  in  of  the  report,  a  peremptory  writ  issue.— EeH 
the  phrase,  **  judicially  determined,'*  when  used  in  reference  to  a 
claim,  the  only  redress  upon  wliich  can  be  obtained  by  mandamus, 
roust  be  intended  of  that  method  of  judicial  determination.  As 
there  was  no  remedy  by  action,  the  judicial  determination  might  be 
had  in  a  proceeding  by  mandamus.  [In  this  case  the  objection  that 
the  mandamus  should  have  been  against  the  city  docs  not  appear  to 
have  been  taken.]    People  ex  rel.  McSpedon  v.  Haws,  34  Barb,  CO. 

Under  a  statute  requiring  supervisors  to  raise  such  sum  as  may  be 
found  due  to  certain  claimants,  and  the  comptroller  to  pay  said 
amount  when  the  same  shall  be  judicially  determined,  the  judicial  de- 
termination is  not  a  cotidition  precedent  to  the  authority  of  the  board 
of  supervisors  to  rai§e  the  money.  A  mandamtis  may  issue  to  compel 
them  to  raise  it,  leaving  the  judicial  determination  to  be  had  before 
payment.  People  €X  rel.  Wetmore  v.  Supervisors  of  N.  Y.,  3  Abb,  CL 
App.  Dee,  507;  8.  C,  84  Htyw,  Pr,  879. 

Where  the  charter  of  a  city  vests  the  power  of  collecting  and  re- 
ceiving taxes,  not  in  the  common  council,  but  exclusively  in  the  dty 
treasurer,  and  collectors  appointed  by  him;  and  the  mode  in  which 
taxes  shall  be  collected,  when  not  paid  voluntarily,  is  specifically 
pointed  out,  so  that  the  common  council  have  no  duties  or  powers  in 
connection  therewith,  except  to  cause  the  assessment  roll,  with  war- 
rants annexed,  to  be  delivered  to  the  treasurer  (Charter  of  Rochester, 
X.  1850,  c.  262),  they  have  no  power  to  declare  by  resolution  that 
payment  of  a  disputed  tax,  without  the  issue  of  a  warrant,  shall  be 
regarded  as  a  payment  under  duress.  A  provision  in  the  charter  that 
the  common  council  **  shall  have  the  management  and  control  of  the 
finances,  rights  and  interest^  buildings,  and  all  property,  real  and 
personal,  belonging  to  the  city,  and  may  make  such  rules  and  by-laws 
relating  to  the  same  as  they  shall  deem  proper  and  necessary,**  does 
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Douglas  Boardman,,  executor,  and  Jennie  McGraw,  ex- 
ecutrix, under  the  will  of  John  McGraw,  deceased, 
against  the  city  of  Brooklyn,  to  recover  the  amount 
awarded  the  plaintiffs  for  an  easement  in  lands,  taken 
in  the  construction  of  Sackett  street  boulevard. 
The  facts  are  sufficiently  stated  in  the  opinion. 

William  O.  DeWitt^  for  defendant,  appellant. — The 
title  of  the  right  of  way  is  not  in  the  city,  biit  was  ac- 
quired by  the  people  of  the  State,  through  a  commis- 
sion acting  in  their  behalf,  and  for  whose  acts  the  city 
is  not  liable  (Martin  v.  Brooklyn,  1  Hill^  545 ;  New 
York  &  Brooklyn  Saw  Mill  Ck).  v.  Brooklyn,  71  N.  T. 
580  ;  Lorillard  v.  Town  of  Monroe,  11  Id.  392 ;  People 
V.  Supervisors,  11  Id.  663,  671 ;  Russell  v.  Mayor, 
2  Den.  464,  473,  481 ;  Maximillian  i?.  Mayor,  2  Hun^ 
263 ;  62  N.  T.  160  ;  King  v.  City  of  Brooklyn,  42  Barb. 
627;  Cornell  v.  Butternut  Turnpike  Co.,  25  Wend^ 
365 ;  People  v.  Kerr,  27  N.  T.  188).  The  commission- 
era  of  Prospect  Park  are  not  city  officers,  but  are  State 
agents.  So  far  as  the  comptroller,  tax  collector  and 
registrar  of  arrears  acted,  they  acted  as  State  agents. 
In  any  case  the  city  is  not  liable  for  their  negligence 

not  alter  the  case.  CommerGial  Bank  of  Rochester  v.  City  of  Roch* 
ester,  42  Barb.  4SS. 

Wliere  a  statute  directed  the  common  council  to  make  an  appropri- 
ation for  a  specific  work,  and  if  they  should  neglect  or  refuse  to  do 
10,  directed  the  mayor  and  comptroller  to  do  so,  and  that  their  appro- 
priation should  have  the  effect  of  one  made  by  the  common  council, — 
E^  that  this  was  in  effect  an  appropriation  direct  by  the  legislature; 
the  proceedings  of  the  city  ofScers  were  merely  ministerial,  and,  «t 
M0in«,  unnecessary.    Brady  «.  Mayor  of  N.  Y.,  85  How.  Pr,  81. 

See  also,  Kendall  v.  United  States,  12  Pet,  624,  528,  612— where  it 
was  held  that  the  duty  of  the  postmaster-general  to  perform  a  minis- 
terial act  which  he  was  **  directed  "  to  perform  by  act  of  congro:»s 
could  not  be  restrained  by  the  president. 

An  act  by  which  a  public  officer  is  *' directed -*  to  make  a  contract 
for  a  public  work  is  imperativo.  6  Op.  Att,  Gen,  551;  compare  Mar- 
bury  V,  Madison,  1  Cranehj  137;  Lamar  v.  Dana,  18  Int.  Jiev.  Bee.  163. 
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by  exemption  clause  in  its  charter.*  The  assessment 
being  fixed  by  law,  its  payment  must,  in  theory  of  law, 
be  regarded  as  certain  (Bloodgood.  v.  Mohawk  &  H.  R 
R.  Co.,  18  Wend.  9  ;  Baker  v.  Johnson,  2  EtUj  342 ; 
People  V.  Haden,  6  Id.  359  ;  Rexford  v.  Knight,  11  N. 
T.  308,  313,  314).  The  claims  being  therefore  assured 
of  payment,  were  paid  in  the  order  of  presentation.  In 
so  doing  the  comptroller  was  not  negligent,  as  the  pay- 
ments were  made  in  obedience  to  a  mandamus.  There 
was  no  negligence  in  not  selling  the  property. 

Joshua  M.  Van  Cott  and  Jo?tn  Winslow,  for  the 
plaintiff,  respondent. — The  land  having  been  taken  by 
the  city  for  public  use,  it  became  bound  to  pay  thd 
award  within  a  reasonable  time  (People  v.  Hayden,  6 
mil,  359 ;  Chapman  v.  (Jates,  64  iT.  Y.  132,  144 ;  Mat- 
ter  of  Sackett  street,  74  Id.  95  ;  Connecticut  R.  R.  Go. 
V.  County  Commissioners,  125  Mass.  ;  Qooley  Const 
Lim.  561).  The  city  is  the  actor  throughout ;  it  took 
and  used  the  property,  and  for  a  non-performance  of 
the  duties  imposed  upon  it  an  action  will  lie  (Hover  v. 
Barkhoof,  44  N.  T.  113;  People  v.  Supervisors  of 
Otsego,  51  Id.  401 ;  People  v.  Supervisors  of  Living- 
ston, 68  Id.  114  ;  Brewster  r>.  City  of  Syracuse,  19  Id. 
116 ;  Town  of  Guilford  v.  Supervisors  of  Chenango,  13 
Id.  143 ;  McCullough  v.  City  of  Brooklyn,  23  Wend. 
458  ;  Beard  v.  City  of  Brooklyn,  31  Barb.  142 ;  Cum- 
mings  V.  Brooklyn,  11  Paige,  596  ;  Baldwin  v.  City  of 
Oswego,  1  Ahh.  Ct.  App.  Dec.  62 ;  Ganson  v.  City 
of  Buffalo,  2  Id.  236  ;  Clark  «.  Miller,  54  N.  T.  628 ; 
Marsh  v.  Town  of  Little  Valley,  64  N.  T.  112  ;  Sibley 
V.  City  of  Mobile,  4  Am.  L.  T.  Rep.  N.  S.  226 ;  United 
States  V.  Clark  County,  5  Rep.  131).  The  city,  having 
received  part  of  the  fund,  became  a  quasi  trustee,  and 
the  beneficiaries  were  entitled  to  share  in  it  ratably. 
The  right  to  be  paid  an  award  is  actionable,  and  a  re- 

*  See  Gray  «.  City  of  Brooklyn,  10  AJ^.  Fr.  N.  8. 
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sort  to  a  mandamus  is  not  proper  where  there  is  an 
adequate  remedy  {Cooley  Const.  Lim,  661 ;  10  Wend. 
393 ;  64  N.  Y.  628 ;  64  Id.  116).  The  obligation  sought 
to  be  enforced  is  that  of  the  city,  and  the  existence  of 
an  actual  fund  is  not  a  condition  of  the  right. 

Neilsok,  Ch.  J. — ^The  case  was  tried  at  the  special 
term  without  a  jury,  and  the  appeal  taken  from  the 
judgment  entered  upon  findings  of  fact  and  of  law. 
One  of  the  parties  in  interest,  Mr.  McGraw,  having  de- 
parted this  life,  his  executors  join  as  plaintiffs. 

The  question  involved  is,  whether,  under  the  special 
dreumstanoes,  the  plaintiffs  are  entitled  to  recover  the 
award  fixed  for  property  taken  in  the  improvement  of 
one  of  onr  streets.  It  is  obvious  that  compensation 
should  be  made,  as  the  property  has  been  taken  under 
l^slative  direction,  and  is  now  in  the  use  of  the  city. 
But  it  is  claimed  that  the  city  is  not  liable.  Firsts  by 
reason  of  the  terms  of  the  statute  authorizing  the 
change  of  the  street,  and  Secondly^  because  the  money 
could  not  be  raised  by  the  sale  of  the  lots  on  which  the 
assessment  was  laid. 

Sackett  street  had  been  laid  down  on  the  commis- 
sioners' map  of  the  city  prior  to  this  improvement.  The 
statute  of  1868  directed  the  commissioners  of  the  park 
to  take  proceedings  to  widen  that  street  and  alter  the 
map.  They  were  to  fix  the  district  of  assessment,  and 
apply  to  the  supreme  court  of  this  district,  upon  per- 
sonal notice  to  the  counsel  of  the  city,  for  the  appoint- 
ment of  three  commissioners  to  estimate  the  expenses 
and  damages,  the  amount  to  be  paid  to  the  owners  of 
land  required  to  be  taken,  and  the  benefits  for  which 
the  owners  of  adjacent  property  should  be  assessed, 
and  to  apportion  and  assess  the  amounts  thereof.  It 
was  also  provided  that  the  laws  then  in  force  relating 
to  widening,  opening  and  improving  streets  and  avenues 
in  the  city  of  Brooklyn,  and  the  levy  and  collection  of 
the  assessments  for  such  improvements,  and  the  lien 
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thereon,  should  apply,  except  as  to  the  special  duties 
imposed  upon  the  park  commissioners. 

Those  commissioners  took  the  proceedings  directed. 
The  three  commissioners  of  assessment  were  appointed 
and  their  report  was  confirmed  by  the  court.  Sackett 
street  was  widened  and  improved.  The  assessments 
for  widening  the  street,  amounting  to  $334, 688. 63,  were 
confirmed  April  13,  1870,  and  in  December,  1878, 
$50,717.10  thereof  remained  unpaid.  Owing  to  the 
condition  of  the  books,  in  the  departments  relating  to 
taxes,  assessments  and  sales,  the  testimony  is  not  very 
clear ;  but;  it  appears  that  of  the  land  assessed  for  the 
Sackett  street  improvement  four  hundred  and  sixty- 
eight  parcels  remain  unsold.  There  have  been  no  sales 
by  the  city,  on  that  account,  since  1871. 

Property  which  belonged  to  Sage  and  McGraw,  un- 
divided in  interest,  was  assessed  for  alleged  benefits 
$13,112,  and  that  was  paid  in  April,  1870 ;  for  other 
portions  of  their  property,  taken  for  the  street,  the 
sum  of  $7,135  was  awarded,,  and  was  payable  to  them, 
but  remains  unpaid. 

These  general  statements  may  suffice  to  enable  us  to 
consider  the  special  questions  raised  by  the  learned 
counsel  for  the  defendant. 

It  was  claimed  on  the  argument  that  Sackett  street 
was  improved  by  a  special  commission  under  acts 
of  the  legislature,  the  actors  charged  with  the  perform- 
ance of  specified  duties  not  having  been  the  agents  of 
the  city.  I  am  of  opinion  that  this  was  a  municipal  im- 
provement, a  work  done  by  and  for  the  city.  It  was 
so  because  of  its  relation  to  the  city  ;  was  thus  treated 
in  the  statute  of  1868,  and  in  the  supplemental  acts 
of  1872  and  1873.  It  seems  obvious  that  such  legis- 
lation, quite  common  in  respect  to  local  matters,  does 
not  make  the  work  a  State  enterprise. 

Nor  does  the  question  of  agency  present  any  diffi- 
culty.   The  park  commissioners  were  designated  to  in- 
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itiate  and  carry  forward  the  movement  to  a  special  and 
limited  extent.  They  were  not  clothed  with  power  to 
fix  the  assessment  to  be  collected  or  the  damages  to  be 
allowed ;  that  power  was  given  to  the  three  commis- 
sioners appointed  by  the  court,  as  in  other  cases.  Nor 
were  they  to  collect  the  assessments  or  pay  the  claims  ; 
those  duties  devolved  upon  the  city,  and  the  laws  then 
in  force  as  to  such  matters  were  made  applicable. 
Thus  it  was  that  the  records  of  the  proceedings,  of  the 
liens  for  assessments,  of  the  damages  awarded,  of  the 
sales  made,  and  of  the  payments  on  account  of  this  im- 
provement, were  kept  in  the  oflSces  of  the  city,  in  com- 
mon witli  other  like  records  ;  thus  it  was  also  that  the 
city  could  make  sales  for  unpaid  assessments  and  give 
title  to  the  purchasers. 

It  is  sufficient  to  say,  in  regard  to  the  matter  set  up 
in  the  third  part  of  the  answer,  that  no  claim  is  made 
against  the  officers  of  the  city.  The  claim,  if  one  exists, 
is  against  the  city  ;  if  negligence  is  chargeable  it  is  the 
negligence  of  the  city. 

Testimony  was  introduced  as  to  the  omission  to  sell 
the  residue  of  the  parcels.  It  does  not  appear  why 
those  parcels  were  not  sold  with  the  others,  in  1871.  I 
do  not,  after  reading  the  evidence,  remember  that  any 
of  the  witnesses  were  present  at  that  sale  or  able  to  say 
why  the  four  hundred  and  sixty-eight  parcels  were  not 
then  put  up  or  sought  to  be  sold.  The  evidence  does 
show  that  at  later  dates  the  property  was  offered,  but 
not  taken  ;  that  i)urchasers  had  grown  cold,  fallen  off 
in  spirit  if  not  in  numbers.  The  act  of  1875,  reducing 
the  interest,  had  an  adverse  influence.  In  1878  about 
thirty  thousand  parcels  of  land  were  in  arrear  in 
respect  to  taxes,  water-rates  and  other  liens.  From  a 
sense  of  depression,  thus,  and  perhaps  otherwise,  in- 
duced, witnesses  are  of  opinion  that  the  land  yet  charge- 
able with  arrears  as  to  this  improvement  could  not  have 
been  sold.    This  view,  as  a  defense,  does  not  appear  to 
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have  been  accepted  by  the  learned  jadge  at  special 
term.  The  sales  should  have  been  made  at  the  earliest 
time  possible,  consistent  with  reasonable  diligence,  to 
meet  this  award,  and  before  other  complications  set  in. 
Here  was  default,  negligence.  If  the  money  could  not 
be  thus  raised  recourse  should  have  been  had  to  other 
sources  of  supply. 

But  the  city  did  sell  seven  hundred  and  eighty- 
seven  parcels  of  the  property,.and  from  those  sales,  and 
from  voluntary  payments,  received  $283,971.53.  It  is 
difficult  to  reconcile  that  actual  experience  with  the 
theory  that  the  property  was  to  be  considered  as  prac- 
tically confiscated.  But  the  money  was  paid  out  or 
applied,  other  awards  paid  in  full,  a  signal  departure 
from  the  equitable ^ro  rata  mode  of  distribution.  It 
is  said  that  that  was  in  obedience  to  a  judicial  direc- 
tion. We  concur  in  the  views  expressed  in  the  opinion 
of  Judge  McCuE  on  this  subject.  Nor  is  it  easy  to  see 
how  a  mere  order,  if  made  at  special  term,  on  an  appli- 
cation, to  which  these  plaintiflfs  were  not  parties,  could 
be  binding  on  them,  and  work  out  a  forfeiture  of  their 
claim.  So  far  as  the  comptroller  was  concerned  it 
would  relieve  him  frem  personal  aspersion,  but  that  is 
its  only  significance.  A  portion  ol  the  money  should 
have  been  paid  to  these  plaintiifs,  and  herein  the  de- 
fendants are  chargeable  with  negligence. 

The  plaintiffs'  property  has  been  condemned,  taken 
for  public  use,  and,  thus  far,  without  compensation. 
That  fact  would  oflfend  all  well  conceived  notions  as  to 
the  rights  of  property  as  guaranteed  by  the  constitu- 
tion. But  such  was  not  the  intent  of  the  legislature. 
The  rule  that  private  property  shall  not  be  taken  with- 
out compensation,  immediate  or  well  provided  for  and 
assured,  was  respected  in  the  statutes  to  which  we  have 
referred.  The  evil  consequence  must  be  referred  to  the 
management  and  negligence  of  the  defendant.  Within 
a  series  of  well  accepted  cases  the  judicial  remedy  re- 
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be  «^^'  and  I  am  of  opinion  that  the  judgment  should 


^®rtDed,  with  costs. 
^'^J>^'OLDS,  J.,  concurred. 


^^gtxient  accordingly. 


HARRIS  V.  TUMBRIDGE. 
^  ^ozirt  of  Brooklyn ;  General  Term^  May^  1879. 

*^^0KER8.  — ^US AGE.  — ApPE  A.L.  — AMENDMENT.  — ^PBIN CIPAL  AND 

.  ^  Agent. — Ratification. 

^  .  ^^  "Who  has  purchased  stocks  under  a  certain  arrangement,  can- 

*  Without  his  principal's  knowledge  or  consent,  under  any  usage 

or  custom  not  kuowu  to  the  latter,  or  with  respect  to  which  he  has 

not  contracted,  make  a  sale  of  the  stocks  so  bought  which  would 

depart  from  the  arrangement. 

-V^bilc  a  custom  may  be  binding  among  brokers  who  are  familiar  with 
it,  and  who  deal  with  each  other  on  the  faith  of  that  which  is  known 
to  all,  the  same  rule  will  not  apply  to  a  stranger  who  was  not  cog- 
nizant of  that  custom. 

A  ratification  by  a  principal  of  a  sale  of  stocks  by  a  broker  must  be 
unequivocal  in  its  character. 

On  an  appeal  a  complaint  may  be  directed  to  be  amended  so  that  its 
statements  shall  conform  to  the  proofs  and  the  finding  of  the  jury. 

Appeal  by  defendant  from  a  judgment,  and  from  an 
order  denying  a  new  trial. 

This  action  was  brought  by  Sarah  M.  Harris  against 
William  Tumbridge  to  recover  damages  for  a  violation 
of  duty  as  her  broker. 

The  defendant  was  a  broker  and  dealer  in  New  York 
city,  doing  business  under  the  firm  name  of  Tumbridge 
&Co. 

The  plaintiff,  in  September,  1877,  received  by  mail 
circulars  purporting  to  be  sent  by  the  defendant,  assur- 
ing her  of  great  profits  in  speculating  in  stocks,  and 
^^scribing  various  methods  of  so  doing.    Under  the 
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head  of  *' straddle  contracts'*  one  of  the  circalars  was 
as  follows  :  "  These  are  by  far  the  safest  form  of  privi- 
lege,  and  when  the  selection  of  the  stock  is  left  to  us, 
we  will  guarantee  that  in  a  stock  we  select  the  fluctua- 
tions will  aggregate  at  least  eight  per  cent,  on  a  sixty- 
day  contract,  costing  $400 ;  and  in  case  this  does  not 
occur,  we  will  guarantee  no  loss  except  commissions." 
A  few  days  thereafter  the  plaintiff  sent  the  defend- 
ant the  following  letter : 

"  Tumbridge  &  Co., 

"Sirs: 

"  Inclosed  you  find  draft  on  Ifew  York 
for  $425,  to  invest  in  a  sixty-day  straddle  contract, 
under  your  guarantee  that  in  the  stocks  you  select  for 
me  the  fluctuations  will  aggregate  at  least  eight  per 
cent.,  or  else  you  will  refund  the  cost  of  contract. 

*'  I  have  invested  twice  (in  1874),  and  lost  my  money 
each  time. 

*'  Hoping  for  better  success  under  your  guaranteed 
arrangement,  I  would  try  again,  if  safe.  But  if  I  do 
not  understand  this  new  arrangement  of  yours  aright, 
and  there  is  any  danger  whatever  that  I  will  lose  the 
$400,  then  do  not  invest  it  at  aU^  untilyou  can  inform 
mCj  for  I  have  borrowed  the  amount  from  bank,  and 
would  not  be  able  to  meet  payment  soon  as  due. 

"If  I  do  understand  right,  that  you  will  refund 
the  price  of  contract  (less  commissions),  then  please  in- 
vest the  amount  without  delay,  and  do  the  very  best 
you  can  for  me  now  ;  and  in  case  of  success  of  your 
selections  in  stocks  to  my  profit^  your  orders  from  this 
locality  will  be  numerous." 

In  answer  to  this  letter  the  plaintiff  received  the  fol- 
lowing from  the  defendant : 

"  Deab  Madame  : 

"Your  favor,  11th  inst,  to  hand,  inclosing 
ck.  for  $425.    We  do  not  see  how  you  can  lose  anything 
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on  such  an  arrangement  as  we  propose,  viz.  :  we  guar- 
antee that  in  the  stock  selected  for  the  straddle,  there 
will  be  an  aggregate  fluctuation  of,  at  least,  eight  per 
c^nt.,  and  we  feel  very  sure  that  we  shall  not  be  called 
on  under  that  guarantee,  if  we  may  judge  by  the  past, 
because  we  are  careful  to  select  only  the  most  active 
stocks,  and  should  now  select  Lake  Shore,  or  West. 
Union,  as  being  the  most  likely  to  pay  the  best,  and 
show  the  widest  fluctuation.  The  past  60  days,  these 
stocks  would  have  paid  you  $1,800,  and  we  see  no 
reason  why  they  shoukl  not  move  just  as  much  the 
next  60  days ;  we  were  not  able  to  secure  the  contract 
to-day,  and  thought  we  would  ask  you  which  stock  you 
would  prefer  the  contract  on.  We  think  one  of  these, 
the  best,  at  present,  but  there  is  considerable  demand 
for  them,  just  now  ;  we  think  you  have  selected  a  good 
time  for  operations,  and  that  your  investment  will  pay 
handsomely." 

To  this  letter  she  responded  by  telegraph :    "I  leave 
the  selection  with  you." 

In  reply  to  this  she  received  the  following  notice 
and  letter : 

*'  Your  favor  at  hand  per  wire. 
We  hand  you  notice  of  purchase  of  straddle  on  100 
shares  Lake  Shore  &  Mich.  So.  R.  R.  at  62%  for  60 
days,  fluctuations  guaranteed. 

"Awaiting  your  further  favors,  we  are, 

''Respectfully, 

"Tumbridge  &  Co." 

**  Office  of  Tumbridge  &  Co.,  60  Broad  St.,  ) 

New  Yotk,  Sept.  14,  1877.      ) 

"  Miss  Sarah  M.  Harris  : 

"  We  have  this  day  purchased  for  your 

account  straddle  contract  on  one  hundred  shares.  Lake 

Shore  &  Mich.  So.  R.  R.,  at  62?^  and  625i  60  days,  which 

contract  we  hold,  for  closing,  and  in  the  absence  of  any 
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further  instructions  from  you,  we  will  exercise  our  best 
judgment  in  closing  at  the  most  favorable  time. 
"  Paid  $425.00. 

"Tumbridge  &  Co." 

On  the  day  following  defendant  claimed  that  he 
sold  one  hundred  shares  short  against  the  straddle  at 
the  same  price  it  was  bought  for,  and  testified  that  he 
sent  a  letter  to  plaintiff  informing  her  of  the  sale,  which 
she  answered,  but  her  letter  had  been  lost.  He  claimed 
to  have  done  this  in  accordance  with  a  custom  among 
brokers  to  use  a  straddle  in  that  way.  But  the  plaintiff 
denied  that  she  ever  received  the  letter  notifying  her  of 
the  sale,  or  answered  it.  The  judge  charged  the  jury 
in  respect  to  this^  custom,  that  while  it  might  be  bind- 
ing among  the  brokers  who  were  familiar  with  it,  and 
who  dealt  with  each  other  on  the  faith  of  that  which 
was  well  known  to  all,  the  same  rule  would  not  apply 
to  a  stratiger  who  was  not  cognizant  of  the  custom. 

After  the  letter  of  Sept.  14,  the  plaintiff  claimed 
there  was  no  communication  from  the  defendant  until 
the  end  of  the  sixty  days,  when  she  received  a  letter  from 
him  which  stated  as  follows :  ''  Against  your  contract 
Str.  100  Lake  Shore  625i  and  623i  which  expires  to-day, 
we  are  short  of  the  stock  at  623i  and  will  remain  so  for 
a  while  longer,  having  obtained  an  extension  of  the 
contract,  believing  that  very  soon  we  shall  be  able  to 
cover  the  short  sale  at  lower  price." 

To  this  plaintiff  replied,  "  For  what  length  of  time 
did  you  obtain  the  extension  of  the  contract?  And, 
did  you  operate  so  as  to  secure  the  lOK  pev  cent,  ad- 
vance in  the  Lake  Shore  stock,  last  month  I 

"Let  me  know  by  return  mail,  for  my  banknote 
will  have  to  be  attended  to  soon,  in  some  way,  and  it 
will  be  easier  for  me  to  get  it  renewed,  if  I  can  tell  just 
what  is  being  done.  Trusting  you,  /  await  your 
answer. ^^ 
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Subsequently  the  defendant  claimed  to  have  closed 
out  the  contract,  leaving  the  plaintiff  in  his  debt  to  the 
amount  of  $9,  but  she  never  received  any  answer  to 
this  letter,  and  prior  to  the  bringing  of  this  action  was 
unable  to  obtain  any  further  statement  or  account  from 
him. 

From  the  day  of  the  purchase  of  the  straddle,  Sep- 
tember 14,  the  stock  advanced  until  October  12,  when 
it  reached  73?8.  During  the  whole  i)eriod  of  sixty  days, 
covered  by  the  contract,  the  stock  at  no  time  fell  below 
the  purchase  price. 

On  the  trial,  the  plaintiff's  counsel  moved  to  strike 
out  certain  allegations  in  the  complaint  which  did  not 
appear  to  accord  with  the  facts,  but  the  court  declined 
to  allow  it. 

The  jury  rendered  a  verdict  for  the  plaintiff  for 
$600,  and  the  defendant  appealed. 

Other  material  facts  sufficiently  appear  in  the 
opinion. 

Brewster  Kissam  {McGregor  Steele^  attorney),  for 
defendant,  appellant. — Where  a  judge  leaves  it  to  a  jury 
to  infer  a  fact  not  warranted,  it  is  error,  and  a  new  trial 
will  be  granted  (Gale  v.  Wells,  12  Barb.  84  ;  Harris  v. 
Wilson,  1  Weiid.  Oil  ;  Story  2?.  Brennan,  15  iV^.  Z.  524; 
Milbank  v.  Dennistoun,  21  Id.  386).  The  general 
usages  of  trade,  the  common  habits  of  the  particular 
business  and  the  special  mode  of  dealing  between  the 
parties,  govern  the  duties  required  of  the  agent  as  to 
diligence  and  skill,  and  not  what  another  person  in  the 
same  line  of  business  would  have  done  under  the  same 
circumstances  {Story  on  Ag,  p.  234,  §  185 ;  p.  245, 
199).  Where  an  agent  has  used  reasonable  diligence 
and  skill  he  is  not  liable  for  accidents  or  losses,  or 
damage  happening  without  his  fault  {Id.  p.  235,  §  188 ; 
Millbank  v.  Dennistoun,  21  N.  Y.  386 ;  Heinman  v. 
Heard,  50  /cZ.  27  ;  1  Wait  Actions  &  Defenses,  241,  243, 
and  cases  cited).    Plaintiff  must  affirm  the  transaction 
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in  whole  or  repudiate  it  ia  whole  {Story  Ag.  310,  §  250). 
The  respondent  ratified  appellant's  act  in  making 
the  short  sale  of  the  stock  by  her  silence,  and,  there- 
fore, he  is  not  liable  {Id,  p.  298,  §  239;  Id,  p. 
304,  §  243  ;  Id.  p.  317,  §  258 ;  Commercial  Bank  v, 
Warren,  15  N.  Y.  577 ;  Meehan  v.  Forrester,  52  Id. 
277 ;  Hawley  v.  Keeler,  53  Id.  114 ;  Sturgis  v.  New 
Jersey  Steaniboat  Co.,  62  Id.  625).  She  mast  be  re- 
garded as  consenting  to  its  i)urchase  according  to  the 
custom  of  brokers  (Horton  v.  Mangan,  19  Id.  170). 
The  motion  for  a  new  trial,  because  the  verdict  is  con- 
trary to  law,  raises  all  questions  that  could  have  been 
considered  on  a  motion  for  a  nonsuit,  or  a  motion  to 
direct  a  verdict  for  appellant  (Wehrum  v.  Kuhn,  34 
N.  Y.  Super.  Ct.  336 ;  Halpin  «.  Third  Avenue  Railroad 
Co.,  40  Id.  175  ;  Wehle  v.  Haviland,  4  Dalyy  550). 

F.  A.  Ward  {Frank  A.  Irishy  attorney),  for  plaint- 
iff j  respondent. — Defendant  was  bound  not  only  to  good 
faith,  but  to  at  least  such  skill  as  is  ordinarily  pos- 
sessed by  brokers  in  the  same  business  (Heinman  v. 
Heard,  50  N.  Y.  27).  And  the  question  whether  he 
exercised  such  skill  is  a  question  of  fact  for  the  jury 
{Slorij  Agency^  183,  186).  Defendant  was  bound  to 
wait  at  least  a  reasonable  time  for  a  fluctuation  in  the 
price  (White  v.  Smith,  54  N.  Y.  522).  The  proper 
measure  of  damages  is  the  profit  plaintiff  would  have 
made  if  defendant  had  acted  honestly  and  i^roperly 
{Id.).  If  defendant  had  no  discretion  then  he  converted 
the  privilege  and  is  liable  for  the  enhanced  value  of  the' 
stock  within  a  reasonable  time  after  the  conversion 
(Baker  v.  Drake,  66  N.  Y.  518). 

Neilson,  Ch.  J. — The  plaintiff's  letter  and  the  de- 
fendant's reply  constitute  the  contract.  The  terms 
proposed  and  the  money  sent  by  her  having  been  duly 
accepted,  it  only  remained  for  the  defendant  to  carry 
out  the  arrangement  in  good  faith,  and  with  reasonable 
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^^ro  stud  skill.     It  would  seem  that  the  i)laintiff  under- 
Btood  and  appreciated  the  peculiarly  safe  method  of 
dealing  in  stocks,  which  the  defendant  had  commended 
ifi  I>iTxor  publications  ;   the  straddle  contract,   combin- 
ing* tlie  advantages  of   a  put  and  also  of  a  call.     By 
that   method  the  customer's  profit  was  supposed  to  be 
secn.!-^  if  the  stocks  fluctuated  either  way  in  the  market. 
l'li€3   only  doubt  was  whether    the   particular  stocks 
chos^in  would  rise  or  fall,  no  matter  which,  during  the 
terrt^.      That  the  stocks  known  to  be  active  in  the  mar- 
j  keb   ^^v^ould  fluctuate  more  or  less  during  the  sixty  days 

^as   j>Tetty  certain,  but  much  depended  on  the  selection 
ft>  l3e3    made.     In  an  instance  like  this,  where  the  de- 
feTx^sint  guaranteed  that  fluctuation,  it  was  proper  that 
«^^  sti.ould  have,  as  he  claimed  to  have,  the  choice  of  the 
^^^^1^.    Some  prior  publications  put  in  evidence,  and 
^ti^  contract  in  this  case,  proved  that  the  defendant 
^*^^d€^  that  guaranty  only  on  that  condition.     In  his  let- 
^^  ^f  acceptance  and  in  reply  to  plaintiff's  proposal, 
^^  defendant  mentioned  two  kinds  of  stock  favorably, 
Ho.  ^ave  the  plaintiff  the  choice,  but  in  her  answer  she 
.  ^^^^s  the  situation  or  selection  to  him.     He  acted  on 
^^y   and  in  the  form  of  a  straddle  contract  x>tirchased 
^%  ^  Mildred  shares  of  Lake  Shore  at  62%  for  sixty  days, 
^^stit^t  her  the  usual  notice. 
"*^  ^^  care  and  skill  due  from  the  defendant  was  dis- 
y^    at  the  trial. 
J  *^^t  care  and  iskill  could  be  taxed  only  at  the  open- 

^  ^^<3.  at  the  close  of  this  business.  It  is  easy  to 
Lj  J^^t  where  the  skill  would  be  useful.  In  view  of 
jg  ^^sarantee,  the  right  to  select  the  stock,  properly 
gQj^^'^'^^d  by  him,  was  conceded  to  him,  as  it  required 
g^  ^  knowledge  of  the  history  and  condition  of 
^r  5^^  ;  of  the  causes,  often  slight,  by  which  they 
j^^^^^  be  moved,  .and  of  the  devious  ways,  plans 
X>urposes,  the  contentions  and  combinations  of 
who   controlled  the   stock  market.      So,   too, 


298  ABBOTTS   NEW    CASES. 

Hains  V.  Tombridge. 

some  professional  knowledge  might  be  exercised  in  the 
final  disposition  of  (be  contract.  But  beyond  that,  and 
from  the  beginning  to  the  end,  the  duty  which  rested  on 
the  defendant  was  very  simple,  only  that  which  is 
recognized  by  every  faithfal  agent  or  trustee. 

Bat  it  was  claimed  on  the  trial  that  directly 
after  the  making  of  the  straddle  contract,  the  defend- 
ant had  another  transaction  with  the  plaintiff ;  that  he 
sold  on  her  account  one  hundred  shares  of  stock  short. 
It  was  not  claimed  that  the  plaintiff  had  given  any  or- 
der for  that  Siile,  or  that  any  express  authority  for  it 
could  be  found  in  the  original  contract.  But  it  was 
claimed  that  the  plaintiff  had  ratified  the  sale  by  her 
acquiescence.  With  that  view  an  attempt  was  made  to 
show  that,  directly  after  the  sale  of  the  one  hundred 
shares  short,  the  defendant  had  sent  her  a  written 
notice  of  it  by  mail,  and  had  received  from  her  a  reply. 
Her  alleged  reply  was  not  in  court,  the  letter  having 
been  lost.  The  plaintiff  denied  having  received  such 
notice  of  the  sale,  and  also  denied  ever  having  sent  an 
answer  to  any  such  notice.  Witnesses  who  were  ex- 
perts were  then  called  to  show  that  in  the  course  of 
business  brokers  do  and  may  make  such  short  sales  on 
the  security  of  an  existing  straddle  contract.  They 
stated,  in  substance,  that  to  do  so  would  be  operating 
for  the  customer  according  to  usage  and  custom.  Other 
witnesses  think  that  would  be  bad  management.  We 
are  of  opinion  that  the  defendant,  standing  in  the  re- 
lations he  did  to  the  plaintiff,  could  not,  without  her 
knowledge  or  consent,  under  any  usage  or  custom  not 
known  to  her,  or  with  respect  to  which  she  had  not 
contracted,  make  the  short  sale  on  her  account,  and 
thus  depart  from  and  work  out  a  modification  of  the 
arrangement.  In  this  connection  it  may  be  said  that, 
if  consistent  with  the  written  contract,  the  usage  or 
custom  is  useless ;  if  not  thus  consistent,  it  is  illegal 
and  dangerous.    It  may  be  observed,  also,  that  in  the 
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instances  referred  to  by  witnesses,  where  brokers  made 
short  sales,  operating  against  a  straddle  contract  as  if 
tinder  the  usage  or  custom  suggested,  those  brokers 
may  have  been  acting  in  pursuance  of  the  express  di- 
rections of  their  customers,  or  been  possessed  of  in- 
structions to  act  as  they  might  think  best ;  and  that  it 
does  not  appear  that  in  those  instances  the  brokers  had 
guaranteed  the  fluctuation  in  the  market  prices,  by 
which  the  accruing  profit  was  to  be  determined.  We 
think,  therefore,  that  the  learned  presiding  judge  was 
quite  correct  in  his  instructions  to  the  jury  touching 
that  usage  or  custom,  a  thing,  if  in  the  trade  well 
known  and  respected,  yet  too  novel  and  local  to  have 
general  significance  ;  and  that  he  was  also  correct  in 
the  disposition  he  made  of  the  questions  raised  upon 
the  correspondence  had  when  the  sixty  days'  teim  ex- 
pired. 

The  defendant's  letter,  stating  that  he  was  short 
of  the  stock,  and  held  Lake  Shore  at  629i  as  against  her 
contract,  and  had  obtained  an  extension,  though,  per- 
haps, sufficiently  clear  if  written  by  one  broker  to 
another,  was  not  so  clear  and  explicit  as  to  apprise  one 
of  the  uninitiated  of  its  whole  meaning.  It  was  not 
equivalent  to  saying:  "Your  straddle  contract  and 
your  one  hundred  shares  Lake  Shore  sold  short,  using 
that  contract  as  marginal  security ;  I  require  protection, 
and  though  I  have  obtained  an  extension,  it  behooves 
you  to  determine  what  steps  you  will  take  or  whether 
you  will  let  both  drift  down  the  tide  together."  She  tes- 
tifies that  she  did  not  understand  his  letter  in  the  sense 
given  to  it  by  the  learned  counsel  for  the  defendant ; 
and  her  letter  in  reply,  written  at  the  time,  t^nds  to  prove 
that  she  did  not.  It  could  not,  therefore,  be  inferred 
from  that  correspondence  that  she  knew  the  stock  had 
been  sold  short  on  her  account,  or  that  she  intended  to 
ratify  that  sale.  It  has  been  justly  said,  "  Ratification 
is  an  act  with  knowledge,  and  must  be  unequivocal  in 
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its  character"  {^  Hill^  132).  We  are  also  of  opinion 
that  the  instructions  given  to  the  jury  were  suflBciently 
favorable  to  the  defendant,  and  that  the  requests  to 
charge  were  answered  in  the  like  spirit.  None  of  the 
exception3  were  well  taken.  The  judgment  and  order 
appealed  from  are  affirmed  with  costs. 

Reynolds,  J. — I  concur.  We  agree  that  the  com- 
plaint, so  far  as  respects  the  statement  of  the  original 
contract,  should  be  conformed  to  the  proofs  and  the 
finding  of  the  jury,  and  it  may  now  be  so  amended. 


JONES  V.  KENT. 
N.  T.  Court  of  Appeals  ;  Aprils 

[Reversing  45  Super,  Ct,  (/.  &  8,)  66.] 
Salk   op   Stock. — Aorsehent   to  bharb  Advance. 

An  agreement  made  on  the  sale  of  stock,  that  the  transferee  is  to  giro 
the  transferor  a  share  of  the  advance,  when  sold,  over  the  price  the 
former  paid  to  the  latter,  does  not  leave  it  wholly  optional  with  the 
former  and  his  representatives  whether  a  sale  shall  be  made  or  not.* 

It  is  a  rule  of  interpretation  that  a  writing  contains  all  that  may  fairly 
be  implied  from  it. 

After  the  advance  of  the  market  value  beyond  the  price  fixed,  and 
after  the  death  of  the  transferee,  his  personal  representatives  can- 
not  postpone  the  sale  of  the  stock  in  their  discretion. 

Where  the  transferee,  in  such  a  case,  has  exchanged  part  of  the  stock 
for  bonds,  lie  paying  a  bonus,  the  transferor  is  entitled,  on  the 
sale,  to  one-half  the  excess  of  the  proceeds  of  the  stock  and  bonds 
over  the  amount  paid  on  the  original  transfer  and  the  bonus. 

♦  Compare  Monroe  «.  Peck,  3  DaUjy  129;  McArthur  v.  Wilder,  8 
Barb,  66;  Miller  v,  Livingston,  1  Cat,  340:  Hadden  «.  Dimmick,  18 
Abb,  Pr.  N,  S.  135  ;  rev'g31  JIoio.  Pr,  196;  Muzzy  v,  Whitney,  10  Johm, 
226;  Newell  v,  Wheeler,  2  Abb,  Pr,  N,  S.  134;  8.  C,  4  liobt,  190; 
New  York  Ins.  Co.  v,  Robinson,  1  Johru.  616;  affi'g  2  Cai.  357;  Frank- 
lin V,  Robinson,  1  Jo7i7is,  Ch,  157;  Gallery  v,  Prindle,  14  Barb.  186; 
Morgan  v.  Plumb,  9  Wend.  287;  Kies  c.  Tift,  1  C&w.  208;  Wood  f. 
Young,  6  Wend,  620;  Ogden  v,  Des  Arts,  4  Buer,  275. 
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Appeal  from  a  judgment  of  the  general  term  of  the 
superior  court  of  the  city  of  New  York,  affirming  a 
judgment  of  the  special  term,  dismissing  the  complaint 
upon  the  merits. 

The  action  was  brought  by  J.  Wyman  Jones  against 
George  L.  Kent,  administrator  of  E.  Rockwell,  deceased, 
and  the  St.  Joseph  Lead  Company,  to  enforce  an  al- 
leged trust  in  favor  of  plaintiff  in  certain  stocks  and 
bonds  of  the  St.  Joseph  Lead  Company,  held  by  the  de- 
fendant, Kent. 

The  plaintiff,  who  was  the  president  of  the  St. 
Joseph  Lead  Company,  transferred  to  defendant  Kent's 
intestate,  iE.  Rockwell,  two  thousand  shares  of  the  com- 
pany's stock.  The  transfer  was  in  two  lots,  and  in  each 
instance  Rockwell  signecl  and  delivered  to  the  plaintiff 
a  written  instrument.  In  both  cases  the  instruments 
were  in  the  following  form,  "Received of  J.  W.  Jones, 
by  agreement,  one  thousand  shares  of  St.  Joe  Lead 
Stock,  for  which  I  have  paid  him  $3,000.  The  under- 
standing is,  that  I  am  to  give  said  Jones  one-half  of 
whatever  price  the  same  is  sold  for,  when  sold,  over 
and  above  that  sum." 

Subsequently  Rockwell,  with  the  plaintiff's  assent, 
surrendered  to  the  company  one  hundred  and  forty 
shares  of  stock,  and  received  its  bonds  in  exchange. 

Rockwell  died ;  and  the  defendant  Kent  was  ap- 
pointed as  his  administrator. 

The  stock  increased  in  value  ;  and  before  the  suit 
was  begun,  became  worth  considerably  more  than 
$3,000. 

The  Superior  Court  on  the  trial  at  a  special  term 
found  that  the  transfer  was  an  absolute  sale,  and  not  in 
trust,  and  held  that  the  plaintiff  could  not  compel  a 
sale,  and  therefore  dismissed  the  complaint  on  the 
merits. 

At  general  term^  on  appeal,  the  court  was  of  opin- 
ion that  the  instrument  expressed  an  absolute  purchase 
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and  sale,  free  ot  any  trust ;  and  gave  exclasive  discre- 
tion or  option  to  the  buyer  as  to  whether  he  would  sell, 
and  if  so,  when  ;  subject  only  to  the  obligation  to  pay 
over  one-half  any  excess  in  case  he  should  choose  to  sell, 
and  should  sell  at  an  advance,  citing  Lorillard  v.  Silver 
(86  iT.  Y.)  578,  as  analogous,  and  distinguishing  Wright 
V.  Wood  {57  Barb.  471),  as  a  case  where  defendant  paid 
nothing,  and  was  required  by  the  instrument  to  sell. 
They  therefore  affirmed  the  judgment  (Reported  in  45 
Super.  CL  [J.  &  S,']  66). 

Tlie  plaintiff  thereupon  appealed  to  this  court. 

Williain  StanleT/  {Knox  A*  JoneSj  attorneys),  for 
plaintiff,  appellant. — I.  A  sale  of  the  stock  at  some 
time  in  the  future  was  contemplated  by  the  agreement 
(Lorillard  v.  Silver,  3  Trans.  App.  143,  135  ;  Wight 
t.  Wood,  57  Barb.  471). 

II.  A  sale  being  contemplated,  the  law  willimplya 
promise  to  perform  (Booth  ©.  Cleveland  Mill  Co.,  74  iT. 
T.  21). 

III.  To  make  Rockwell  and  his  successors  the  sole 
judges  of  the  time  of  sale  would  enable  them  to  delay  it 
indefinitely  and  wholly  disregard  plaintiff's  interest. 

IV.  If  Rockwell  had  a  right  to  be  the  sole  judge  as 
to  the  time  of  sale,  the  right  did  not  extend  to  his  rep- 
resentatives {Willard  Eq.  612).  When  one  agrees  to 
do  acts,  the  utmost  time  allowable  is  during  his  natural 
life  (Moore  v.  Executors  of  Moore,  Coxe^  363). 

V.  The  plaintiff  has  a  trust  interest  in  the  stock 
(Ripley  v.  Larmouth,  66  Barb.  21 ;  Foote  v.  Poote,  58 
Id.  258 ;  Foote  v.  Bryant,  47  N.  Y.  647  ;  Willard  Eq. 
603  ;  Perry  on  Trusts,  §§  125-168  ;  Lewin  on  Trusts, 
115,  117;  burrie  v.  White,  45  N.  Y.  822  ;  Lorillard  u. 
Silver,  3  Trans.  App.  145),  and  may,  after  the  lapse  of  a 
reasonable  time,  demand  a  sale  {Perry  on  Trusts,  396; 
Wight  n.  Wood,  57  Barb.  471  ;  2  Parsons  on  Cont. 
635  ;  Wiswall  v.  McGowan,  2  Barb.  270 ;  Farmers' 
Loan  &  Trust  Co.  v.  Hunt,  16  Id.  614;  White  v.  Tal- 
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madge,  SJ.&S.  223 ;  Howe  v.  Woodruff,  21  Wend. 
640). 

YL  A  finding  of  fact  unsupported  by  evidence  is  an 
error  of  law,  and  reviewable  by  the  Court  of  Appeals 
(Murray  z?.  Harnay,  56  JV.  T.  346  ;  Pollock  v.  Pollock, 
71  Id.  140),  and  that  court  cannot  say  that  such  finding 
was  not  controlling  (Matthews  v.  Cox,  49  Id). 

VII.  Even  if  the  sale  of  the  stock  would  ordinarily 
be  a  condition  precedent,  it  is  no  defense,  as  Rockwell 
is  dead,  and  the  defendant  refuses  to  perform  it  {Benj. 
on  Sales,  452,  4:53 ;  Wight  z?.  Wood,  57  Barb.  471; 
Moore  v.  Moore,  Coxe,  363). 

Geo.  8.  Hamlin  {Porter ,  Lowery,  Soren  &  Stone,  at- 
torneys), for  respondent. — I.  There  is  no  evidence  to 
show  a  trust  in  plaintiffs  favor.  The  contract  neither 
expressly  or  impliedly  creates  a  trust  (Lorillard  v.  Sil- 
ver, 36  iY.  T.  578,  589). 

II.  The  contract  imposes  no  obligation  to  sell  (Lor- 
illard V.  Silver,  36  iV^.  Y.  578,  579,  580 ;  Wemple  v. 
Stewart,  22  Barb.  154,  160 ;  Moffatt  v.  Laurie,  15  O.  B. 
682,  593). 

III.  The  contract  discloses  an  absolute  sale  (Lent  v. 
Hodgman,  15  Barb.  274),  and  the  trial  court  so  found. 

IV.  A  sale  was  a  condition  precedent  to  the  plaint- 
iflTs  right  (Lorillard  v.  Silver,  36  N.  T.  578  ;  Wight  v. 
Wood,  57  Barb.  471 ;  Childs  v.  Smith,  46  N.  Y.  34 ; 
Moffatt  V.  Laurie,  15  C.  B.  582). 

Y.  Even  if  there  was  a  trust,  it  would  not  avail  the 
plaintiff,  as  there  is  no  finding  a  reasonable  time  has 
elapsed,  or  that  the  defendant  has  unreasonably  refused 
to  sell  the  stock  (Lorillard  v.  Silver,  3  Trans,  App.  147). 

YL  There  was  no  error  in  exclusion  of  evidence 
{Best  on  Ev.  %  255 ;  Hollingham  v.  Head,  4  C.  B.  N.  S. 
338). 

Danforth,  J. — Two  instruments  similar  in  form  lie 
at  the  bottom  of  this  controversy.    They  are  in  these 
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words  :  *' Received  of  J.  W.  Jones  by  agreement  one 
thousand  shares  of  St.  Joe  Lead  Stock,  for  which  I 
have  paid  him  $3,000.  The  understanding  is  that  I  am 
to  f^ve  said  Jones  one-half  of  whatever  price  the  same 
is  sold  for,  when  sold  over  and  above  that  sum. 

''Dated New  York,  June  19,  1866. 

*'  E.  Rockwell." 

This  is  one  ;  the  other  is  dated  June  29. 

The  plaintiff  claims  that  they  express  or  imply  a 
trust.  The  defendant  denies  this,  and  by  his  answer 
alleges  that  they  were  executed  in  pursuance  of  a  con- 
tract, by  which  the  plaintiif  "  sold  to  said  E.  Rockwell, 
two  thousand  shares  of  stock  for  the  price  mentioned 
in  said  receipts,  to  wit :  For  each  one  thousand  shares 
respectively  the  sum  of  $3,000,  and  one-half  of  what- 
ever price  the  same  should  be  sold  for,  when  sold  over 
and  above  that  sum  ;"  and  the  finding  of  the  trial  court 
sustains  this  view  of  defendant. 

There  is  evidence  upon  which  the  finding  may  stand, 
and  the  only  substantial  question  upon  this  appeal  is 
whether  the  plaintiff  is  entitled  to  have  a  sale  of  the 
stock  made  by  the  defendant. 

The  answer  must  be  found  in  the  written  agreements, 
interpreted  in  the  light  of  the  cardinal  rule  that  a  writ- 
ing contains  all  that  may  fairly  be  implied  from  it 
(Potter  V.  Ontario  &  Livingston- Mutual  Ins.  Co.,  5  ffiUi 
147 ;  Booth  v.  Mill,  74  N.  T.  15) ;  and,  thus  read,  I 
think  it  imports  an  obligation  to  sell,  the  jDerformance 
of  which  the  plaintiff  may  enforce. 

The  first  clause  recites  two  facts,  both  past  transac- 
tions. 1st.  That  Rockwell  has  received  of  Jones  one 
thousand  shares  of  stock  ;  and  2d.  That  Rockwell  has 
paid  him  therefor  $3,000.  That  something  more  was 
intended  than  a  simple  statement  or  declaration,  and 
that  the  transaction  which  preceded  and  led  to  it  in- 
cluded more  elements  than  a  delivery  and  receipt  of 
stock,  and  payment  therefor,  is  evident  from  the  words 
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"by  agreement,"  meaning  through  or  in  consequence 
of  an  agreement.  The  stock  or  money  then  was  not 
the  only  consideration  upon  which  the  parties  acted  ; 
•  there  was  in  addition  an  agreement  moving  the  one 
party  to  pay  the  money,  and  the  other  to  deliver 
the  stock.  If,  however,  there  was  nothing  more,  it 
would  appear  that  the  agreement  embraced  just  that 
transaction,  and  the  paper  would  stand  as  the  record  of 
its  fulfillment. 

But  in  the  second  clause  we  find  what  the  agreement 
really  was.  The  words  are  those  of  Rockwell,  an  ex- 
press agreement  on  his  part,  he  having  signed  the 
paper  ;  and  an  implied  agreement  on  Jones'  part  from 
his  acceptance  of  the  money  and  the  written  instru- 
ment. It  thus  expresses  the  mind  of  the  parties, 
"The  understanding"  (that  is,  the  agreement)  "is 
that  I  am  to  give  said  Jones  one-half  of  whatever  price 
the  same  is  sold  for,  when  sold  over  and  above  that 
sum."  Now  here  we  have  a  promise,  not  voluntary, 
as  of  something  thrown  in,  but  forming  part  of  the 
consideration  on  which  Jones  delivered  or  parted  with 
the  stock.  It  was  an  inducement  to  the  trade,  as  much 
80  as  the  promise  to  pay,  or  the  payment  of  the  $3,000, 
—a  further  promise  to  pay  Jones  the  one-half  of  what- 
ever price  the  stock  is  sold  for  over  and  above  $3,000. 

So  much  is  plain  enough,  and  this  construction  ac- 
cords with  the  agreement  of  the  learned  counsel  of  the 
respondent,  as  stated  upon  his  printed  points.  He 
Bays,  "  It  acknowledges  the  receipt  of  the  stock,  and 
then  states  the  price  paid,  and  to  be  paid  for  it." 
There  is  then  no  intention  of  a  gift,  but  the  expression 
of  a  promise  upon  good  consideration.  The  time  of 
performance  is  stated.  It  is,  "when"  or  at  the  time 
that  the  stock  is  sold.  It  does  not  in  words  say  that 
the  stock  shall  be  sold,  but  as  Jones  can  have  the  price 
or  consideration  of  his  transfer  from  no  other  source,  it 
seems  manifest  that  both  parties  understand  that  the 

Vol.  Vin.— 20 
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event  should  at  some  time  happen  (Telegraph,  &c.  Co.  v. 
McLean,  8  L.  JR.  C/i.  App.  Cas.  658  ;  Mclntyre  v.  Bel- 
cher, 14  O.  B.  N,  S.  654).  Thus  only  could  the  price  be 
ascertained.  One  contingency  was  clearly  in  the  minds 
of  the  parties,  the  possibility  of  a  sale  at  a  price  above 
$3,000.  Until  that  came  to  pass,  Jones  could  have  no 
interest  in  a  sale  ;  and  whether  a  sale  should  be  made 
prior  to  that  time  was  optional  with  Rockwell. 

It  is  urged  by  the  respondent  that  it  was  also  for 
Rockwell  alone  to  determine  at  what  time  after  that 
event  happened  he  should  sell ;  that  the  exclusive  right 
ot  property  was  in  him,  to  be  enjoyed  according  to  his 
notions  of  his  own  interest  or  duty  ;  that  Jones  trusted 
to  his  judgment  and  discretion,  and  so  long  as  he  might 
exercise  it,  could  not  interfere. 

It  might  be  conceded  that  the  inability  on  the  part 
of  Jones  continued  during  the  life  of  Rockwell,  so  that, 
if  at  any  time  the  stock  went  up,  Rockwell  might 
think  it  would  go  higher  and  prefer  to  wait ;  that  he 
might  do  so,  that  Jones  took  this  risk.  It  is  not  neces- 
sary to  determine  the  soundness  of  this  construction, 
for  Rockwell  is  now  dead,  and  the  property  unsold ; 
and  because  it  is  no  longer  in  his  power  to  comply  with 
the  terms  of  his  agreement  and  bring  about  the  event 
on  the  happening  of  which  his  promise  was  to  be  per- 
formed, is  the  plaintiff  to  lose  the  consideration  for 
which  he  bargained,  or  the  fruition  of  it  to  be  post- 
poned, until  the  representatives  of  Rockwell  may  in 
the  course  of  administration  deem  it  proper  or  find  it 
necessarj'  to  make  a  sale ;  or,  that  not  occurring,  until 
the  heirs  or  distributees  of  Rockwell's  estate  find  it  for 
their  interest  or  pleasure  to  dispose  of  the  stock  and  so 
fix  a  price?  This  would  be  unreasonable,  and  might 
render  it  impossible  for  the  plaintiff  to  avail  himself  of 
the  advantage  for  which  he  contracted. 

The  cases  cited  by  the  respondent  are  not  in  conflict 
with  this  conclusion.    Lorillard  v.  Silver  (36  iV.  Y. 
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599*)  turned  upon  the  question  whether  the  defendant 
was  bound  to  accept  an  offer  for  the  property  there  in- 
volved ;  it  was  held  that  he  was  not,  and  the  ground 
upon  which  our  judgment  in  the  present  case  rests 
would  lead  to  the  same  conclusion  had  the  plaintiff 
come  into  court  relying  on  a  similar  fact.  In  Wemple  v. 
Stewart  (22  Barb.  154),  and  Moffatt  v.  Louris  (15  Com. 
B.  582),  it  was  clearly  optional  with  the  party  sought  to 
be  charged,  to  have  the  event  happen  or  not,  on  which 
the  liability  depended ;  it  might  never  happen.  In  the 
case  before  us,  the  undertaking  in  effect  is  that  it  shall 
happen. 

So  far  as  the  plaintiff  seeks  to  recover  for,  or  have 
an  account  of  dividends  or  other  income  received  by 
the  defendant,  from  or  on  account  of  the  stock,  he 
must  fail.  The  contract  does  not  cover  them.  It  ap- 
pears, however,  that  by  the  plaintiffs'  consent,  a  cer- 
tain quantity  of  the  stock  was  exchanged  for  bonds  of 
the  same  company,  Rockwell  paying  therefor  $600  of 
his  own  money.  This  money,  in  addition  to  the  S6,000, 
should  be  restored  to  him  from  the  avails  of  the  stock 
and  bonds  when  sold,  and  the  bonds  stand  in  place  of 
the  stock  for  which  they  were  received. 

The  judgment  of  general  and  special  terms  should 
be  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 

All  the  judges  concurred,  except  Church,  Ch.  J., 
not  voting. 

*  Rev'g  85  Barb.  182. 
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m  THE  MATTER  OF  KNAPP. 

-ST.  T.  Supreme  Courts  First  Department ;  General 

Termj  SeptembeTy  1880. 

Attornbt   akd    Client.  —  Costs.  —  Sebyices.  —  Executobs   asd 

Admikistbators. 

In  passing  on  the  attomcy^s  right  to  retain  his  clients  money  in  pay- 
ment of  his  services,  the  court  should  see  that  while  the  attorney  is* 
protected  in  his  legal  rights  and  fairly  compensated,  he  docs  not 
take  the  slightest  advantage  of  his  reUtion  to  the  client  or  his  pos- 
session of  the  fund.* 

Such  a  claim,  made  by  the  attorney  of  an  executor  or  administrator,  the 
court  will  scrutinize,  not  only  as  to  amount,  but  also  to  see  whether 
the  services  were  of  a  nature  to  be  chargeable,  and  were  necessaiy 
under  the  circumstances. 

The  attorney  of  an  executor  or  administrator  cannot,  unless  specially 
employed  for  the  purpose,  charge  his  client  for  receiving  aud 
answering  the  inquiries  of  creditors  in  respect  to  their  claims.f 

*  As  to  the  measure  and  evidence  of  attorney's  services,  see  Dis- 
borough  V,  Hcrdman,  52  K  T,  600;  Garfield  e.  Kirk,  63  Barb,  464; 
Turnbull  v.  Ross,  5  Daly^  130;  Brague  «.  Lord,  2  Abb,  New  Cat,  1; 
Grady  v.  Crook,  Id.  53 ;  Wright  «.  Wright,  41  Super,  Ct,  (J,  A  8,) 
482;  Van  Every  ».  Adams,  42 /d.  126;  Brown  t.  Mayor,  &c.  of  N.  Y., 
U  Hun,  21;  Crotty  v,  McKenzie,  42  Super,  Ct,  {J,  d  S.)  192;  A!^, 
Trial  Evid,  878;  Dickinson  v.  Bradford,  31  Am,  R,  28;  S.  C,  59il{ck 
081.     As  to  his  lien,  sec  Schwartz  v,  Schwartz,  21  JJun,  83. 

Summary  remedy  of  client  against  attorney.  Matter  of  Fiocke, 
6  Dahj^  111;  Matter  of  Hnskins,  18  flun,  42;  Ogden  t,  Develin,  45 
Super,  Ct,  {J,  <fe  S.)  631 ;  Matter  of  Davis,  7  Daly,  1. 

As  to  the  reference  of  claims  by  an  attorney,  see  Martin  «.  Windsor 
Hotel  Co.,  10  Z/uTi,  804;  appeal  dismissed  in  70  N,  Y,  101;  S.  C,  58 
Uow,  /v.  422. 

As  to  the  limits  of  the  right  to  agree  for  contingent  compensation, 
sde  Matter  of  AVilds,  6  Abb,  New  Can,  307,  and  cases  citeii  on  p.  308. 

t  So  attorneys  transacting  business  as  brokers,  and  entitled  to 
comi>eiis:ition  as  such,  cannot  charge  as  a  counsel  fee  for  conversations 
with  their  employers  about  the  business,  unless  by  ex2>ress  contnict. 
Walker  «.  American  Nat.  Bank,  49  N,  Y,  639., 

Under  the  Revised  Statutes,  which  require  an  executor  or  adminis- 
trator's advertisement  for  claims  to  call  for  presentation  to  the  exectt- 
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Although  tho  referee  before  whom  the  question  was  tried  mny  have 
allowed  only  a  gross  sum  witliout  specifying  it«ms,  and  there  is  evi- 
dence in  support  of  his  finding,  yet  the  court  should  scrutinize 
closely  the  items,  and  deduct  for  such  as  have  no  substantial  basis.* 

An  attorney  cannot  charge  or  retain  for  services  in  procuring  the 
enactment  of  a  statute,  to  secure  a  remedy  for  his  client,  unless  spe- 
cially employed  therefor  on  an  understanding  as  to  his  compensa- 
tion.t 

Appeal  from  an  order. 

A  question  having  arisen  between  Jane  Knapp,  ex- 
ecutrix of  Stephen  Knapp,  deceased,  and  her  counsel, 
who  had  also  been  the  counsel  of  testator,  as  to  his  right 
to  retain  moneys  collected  by  him  on  a  claim  which  he 
had  prosecuted  against  the  city  corporation  for  the  tes- 
tator, and  for  the  executrix  after  the  testator's  death, 
she  petitioned  this  court  for  an  order  why  he  should 
not  pay  over  the  balance.  On  the  petition  and  his  affi- 
davit in  opposition  the  court  ordered  a  reference  to  take 
testimony  as  to  the  value  of  the  services,  and  report  his 
opinion  as  to  just  compensation,  and  directed  the  mo- 
tion to  stand  over  meanwhile. 

The  referee  reported  the  testimony,  and  as  his  opin- 
ion stated  the  general  conclusion  "  that  the  sum  of 
$4,000  [the  amount  retained]  is  a  just  and  reasonable 
compensation." 

The  court,  on  notice,  confirmed  the  report  and  de- 
nied the  petition  ;  and  the  petitioner  appealed. 

tor  or  administrator  at  the  place  of  his  residence  or  transaction  of 
business,  it  was  formerly  held  that  a  notice  to  present  at  the  attorney's 
office  was  not  enough;  but  the  practice  being  so  convenient  to  all 
concerned,  and  becoming  so  common,  the  courts  reconsidered  this, 
and  sustained  such  notices.  Hoyt  v.  Bennett,  58  Barb,  529,  afTg  1 
Tuck.  491 :  reversed  on  another  ground  in  50  N.  T,  528 ;  and  over- 
ruling, in  effect,  Murray  v.  Smith,  9  Bono,  689.  But  the  presenta- 
tion to  be  required  is  to  be  in  legal  eUcct  to  tho  executor  or  adminis- 
trator, not  to  tho  agent  or  attorney. 

*  See  Whitehead  v,  Kennedy,  09  N,  T,  402. 

t  Sec  McBratney  x>.  Chandler,  31  Am.  B.  214;  S.  C,  22  Kans.  092. 
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John  McCrone^  for  the  petitioner,  appellant. 
Mr.  MoneUj  oppo&ed. 

By  thb  Court.* — Davis,  P.  J. — ^The  right  of  an  at- 
torney to  retain  in  his  hands  moneys  collected  by  him, 
as  compensation  for  professional  services  rendered  and 
for  disbursements  expended  by  him,  is  settled  (Bowling 
Green  Savings  Bank  73.  Todd,  52  N.  Y.  489).  It  is 
questionable  whether  it  would  not  have  been  better  for 
the  morale,  as  it  certainly  would  for  the  reputation  of 
the  profession,  if  it  had  been  otherwise  adjudicated. 
The  temptation,  where  money  is  already  in  an  attor- 
ney's hands,  to  make  his  charges  square  with  the  total 
of  his  debit  would  not  then  have  existed  with  the  same 
force,  nor  would  the  sarcastic  and  severely  unjust  defi- 
nition of  a  lawyer,  as  ''one  who  rescues  your  estate 
from  your  enemy  and  keeps  it  himself,"  have  been  so 
often  apparently  just. 

No  duty  to  be  performed  by  a  court  is  more  delicate 
and  embarrassing  than  the  disposing  of  controversies 
between  attorneys  and  their  clients  in  relation  to  the 
payment  of  moneys  in  the  hands  of  the  former,  and 
which  are  retained  and  claimed  as  compensation  for  ser- 
vices. Clients  who  claim  to  be  aggrieved  are  apt  to, 
and  always  do,  if  beaten,  suppose  that  the  attorney  is 
favored  and  protected  by  the  court,  while  on  the  other 
hand,  the  attorney,  if  compelled  to  refund  what  he 
believes  he  has  properly  applied  to  his  just  and  reason- 
able charges,  fancies  that  his  professional  relations  to 
the  courts  have  induced  them  to  apply  to  his  case 
harsher  rules  than  govern  ordinary  litigations.  It  is 
the  duty,  however,  of  the  court,  in  such  cases,  which  are 
addressed  largely  to  the  judicial  conscience,  to  see  to  it 
that  while  the  attorney  is  protected  in  his  legal  rights 
and  fairly  compensated  for  his  services,  he  does  not 
take  the  slightest  advantage  of  his  particular  relations 

*  Present,  Davis,  P.  J.,  and  Barrbtt  and  Danubls,  JJ. 
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to  his  client,  or  of  the  fact  that  the  disputed  moneys 
are  in  his  own  hands  and  may  be  retained  under  his 
lien  until  his  compensation  is  adjusted.  He  must  not 
be  permitted  in  any  case  to  demand  and  receive  more 
than  his  just  compensation  by  operating  upon  any  fear 
of  his  client,  real  or  imaginary,  that  his  possession  of 
the  funds  is  a  *'  coign  of  vantage  "  from  which  he  can- 
not easily  be  dislodged,  or  through  a  belief  that  he  can 
make  a  contest  over  the  claim  more  injurious  to  his 
client  than  submission  to  an  inequitable  demand. 

In  the  case  now  before  us,  it  is  very  plain  that  the 
attorney  rendered  much  and  valuable  service  to  the  peti- 
tioner and  her  testator  ;  and  evidence  was  given  before 
the  referee  by  able  and  honorable  lawyers  to  the  effect 
that  the  sum  retained  was  no  more,  in  their  opinion, 
than  a  fair  compensation  for  the  services  he  testified  he 
had  rendered.  But  the  witnesses  and  the  referee  did 
not  closely  look  into  the  nature  of  the  services,  with  a 
view  to  see  whether  they  should  all  have  been,  or  were, 
the  proper  subject  of  charges  against  the  petitioner  ;  or 
whether,  although  rendered,  they  were  satisfactorily 
shown  to  have  been  necessary  under  the  circumstances. 
These  are  questions  which  we  feel  bound  to  consider. 

Among  the  items  of  the  account  are  these :  ''  General 
professional  services  rendered  the  executrix  in  regard 
to  claims  against  the  estate,  and  various  consultations 
with  her  in  reference  thereto,  interviews  innumerable 
with  various  creditors  of  the  estate,  $250.  General  pro- 
fessional services  rendered  in  reference  to  the  claims 
presented  against  estate  of  Knapp,  including  at  least 
fifty  interviews  with  the  different  creditors,  $200."  Suc- 
ceeding these  are  numerous  charges  itemized  and  speci- 
fied for  services  in  all  the  litigations  of  the  petitioner 
and  her  testator,  in  which  the  respondent  seems  to  have 
been  employed  ;  and  for  various  services  outside  of  the 
litigation  and  relating  to  the  estate. 

In  respect  to  the  above  charge  of  $250,  the  respond- 
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ent  testified :  ''  Mr.  Knapp  had  a  very  large  number  of 
creditors,  mostly  workmen,  who  had  worked  upon 
buildings  where  he  had  contracts,  and  they  had  claims 
against  him.  They  were  constantly  calling  at  my  oflfice. 
I  got  them  to  present  their  claims  in  the  proper  way, 
and  they  kept  calling  on  me  to  see  whether  their  claims 
would  be  paid.  These  are  the  services  for  which  I 
make  charge  in  my  bill ;"  and  when  asked  "  Did  you 
render  these  services  to  Mrs.  Knapp  1"  the  answer  was, 
"It  was  rendered  in  the  general  course  of  my  business 
with  this  claim."  "What  had  this  to  do  with  the 
claim  ?"  "  Nothing,  except  the  creditors  were  looking 
after  the  claim  out  of  which  they  were  to  be  paid,  and 
they  knew  that  I  had  it  in  charge." 

It  is  apparent  from  the  testimony  that  there  is  no 
other  foundation  for  the  item  than  the  fact  that  cred- 
itors of  the  estate  were  running  into  the  respondent's 
office  to  inquire  how  he  was  getting  along  with  the 
claim  against  the  city,  and  his  answering  their  inquir- 
ies is  substantially  those  services  for  which  $250  is 
charged.  He  was  not  employed  by  the  executrix  to 
make  such  answers.  If  they  were  the  subject  of  j^harges, 
the  persons  making  the  inquiries  should  pay  the  same ; 
but  it  seems  plain  they  were  nothing  more  than  that 
kind  of  incidental  annoyance  to  which  every  lawyer 
who  is  prosecutins:  claims  on  behalf  of  an  estate  is  con- 
stantly subjected  by  creditors  who  are  anxious  to  ascer- 
tain the  sources  from  which  payment  may  be  expected. 
Such  inquiries  are  answered  by  courtesy,  and  it  requires 
some  ingenuity  to  torture  them  into  the  basis  of  a  claim 
against  a  client  of  the  attorney.  It  is  highly  probable 
that  the  creditors  would  have  refrained  from  the  in- 
quiries if  they  had  supposed  each  inquiry  was  di- 
minishing the  sum  out  of  which  they  hoped  to  receive 
their  pay.  I  think  the  referee  should  have  disallowed- 
the  item. 

In  reference  to  the  item  of  $200,  there  is  practically 
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no  explanation  in  the  testimony.  It  looks  very  much 
as  though  it  was  interposed  to  swell  an  apparent  aggre- 
gate to  a  sum  that  would  make  a  gross  charge  of  $4,000 
look  more  reasonable. 

The  referee  fixed  the  value  of  the  services  at  a  gross 
sum.  We  cannot  distinctly  see  that  he  allowed  any 
particular  item  as  charged  in  the  account,  but  we  think 
it  our  duty  to  scrutinize  closely  such  items  as  seem  to 
have  no  substantial  basis.  This  charge  is  also  made 
wholly  or  in  part  for  answering  the  casual  and  frequent 
inquiries  of  creditors,  and  falls,  in  part,  at  least,  within 
the  criticism  given  to  the  item  of  $250. 

The  portion  of  the  bill  for  services  in  suits  and  liti- 
gations and  proceedings  in  the  surrogate's  court,  seems 
to  have  been  properly  allowed. 

The  bill  includes  charges  for  attendance  and  dis- 
bursements at  Albany  to  procure  the  passage  of  a  gen- 
eral act  of  the  legislature,  under  which  claims  of  the 
kind  for  which  suit  was  brought  b3>  the  respondent  for 
the  testator  could  be  audited  by  a  commission,  and 
paid.  The  charge  is  for  attendance  seventy-eight  days 
at  Albany  at  $30  per  day,  and  for  expenses  amounting 
to  $661.18.  For  the  most  part  these  services  were  not 
professional.  They  appear  from  the  testimony  of  the 
respondent  to  have  been  in  part  services  which  a  lawyer 
may  properly  render  in  appearing  before  a  committee  of 
the  legislature,  and  explaining  and  advocating  the  pas- 
sage of  a  bill  for  the  benefit  of  a  client ;  but  by  far  the 
greater  part  appears  to  have  been  what  is  commonly 
called  ''lobb}nng,"  a  sort  of  business  which  has  never 
received  the  encomiums  of  the  courts,  and  never  been  ac- 
cepted as  within  the  scope  of  professional  duty  or  ser- 
vice. A  lawyer  may  do  it,  it  is  true,  as  he  may  do  a 
great  many  other  things  outside  of  his  profession,  but 
he  has  no  right,  while  acting  merely  as  a  lobbyist,  to  ask 
the  court  to  consider  him  as  entitled  to  the  protection 
and  compensation  generally  regarded  as  due  to  the  office 
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of  attorney  and  counselor.  I  think  it  would  have  been 
better  to  have  remanded  claims  for  such  services  to  the 
consideration  of  a  jury,  upon  *'a  qv/iTitum  meruit  tot 
work,  labor  and  services,"  rather  than  to  treat  them  as 
claims  for  the  exercise  of  legal  knowledge  and  skill.  It 
does  not  satisfactorily  appear  why  it  was  necessary  to 
harass  the  legislature  die  in  d/eT;^  for  fifty -eight  days  of 
a  single  session  to  procure  the  passage  of  a  general  act, 
the  merits  of  which  were  so  apparent  as  to  receive  the 
recommendation  of  the  chief  financial  ofBicer  of  the 
city. 

The  respondent  describes  his  services  in  attending 
the  legislature  of  1877  as  follows  :  *'I  was  in  attend- 
ance at  Albany  every  week  of  the  session  of  the  legis- 
lature of  1877  for  two  to  four  days.  I  generally  went 
up  with  the  members  on  Monday  and  came  down  with 
them  on  Friday,  when  they  returned.  Q.  Now,  what 
were  the  special  services  which  you  rendered?  A. 
Were  generally  done  in  introducing  and  procuring  the 
passage  of  the  bill,  including  various  attendances  before 
the  committee.  Q.  What  committee  ?  A.  In  the  Sen- 
ate, the  committee  on  cities,  and  in  the  House,  the  ju- 
diciary committee.  Q.  How  many  arguments  did  yoa 
make  before  each  committee  ?  A.  At  least  three  before 
each  committee.  Q.  How  long  a  time  did  these  argu- 
ments occupy  ?  A.  Not  a  very  long  time  ;  they  would 
not  let  you  speak  very  long  there.  Q.  What  else  occa- 
pied  your  time  after  the  arguments  were  concluded  \ 
A.  Endeavoring  to  secure  assistance  for  the  passage  of 
the  bill ;  .  .  .  talking  to  the  members  of  the  legis- 
lature, explaining  the  bill." 

There  do  not  appear  to  have  been  any  improper  ap- 
pliances used  to  procure  the  passage  of  the  bill ;  but  it 
seems  strange  that  such  long  persistency  of  effort  should 
have  been  required  lor  its  passage.  A  lawyer's  time, 
labor  and  expenses  in  the  line  of  his  profession  may  be 
worth  |40  a  day,  but  this  work  was  not  in  the  line  of  his 
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profession,  so  far  as  it  was  outside  of  legitimate  argu- 
ments before  the  committees.  It  seems  hard  that  the 
petitioner  should  be  compelled  to  bear  the  burden  of 
professional  prices  for  services  altogether  non- profes- 
sional, in  procuring  the  passage  of  a  general  act  under 
which  she  shares,  with  many  others,  benefits  common 
to  all. 

Certainly  the  respondent  should  have  made  known 
to  her  what  he  was  doing  and  charging,  and  given  her 
some  opportunity  to  decide  for  herself  whether  she 
would  employ  him  in  such  outside  labors  at  a  cost  to  be 
measured  by  professional  services  in  courts  of  justice. 
Besides,  the  services  were  not  authorized  by  her,  and 
the  respondent  does  not  testify  that  they  were.  I  am 
of  opinion  that  the  referee  should  have  cut  down  these 
charges  to  a  more  suitable  figure. 

On  the  whole,  I  am  of  opinion  that  at  least  $1,500 
less  than  the  sum  reported  should  have  been  allowed  to 
the  respondent,  and  that  the  order  should  be  reversed 
and  an  order  entered  directing  the  payment  to  the  peti- 
tioner of  the  sum  of  $1,500,  and  the  costs  and  disburse- 
ments of  this  appeal. 


TITUS  V.  THE  GLENS  PALLS  INSURANCE  CO. 

iT.  Y.  Court  of  Appeals,  1880. 

Insurakce. — Clause    against     Incumbrances. — ^Mortgaob. — Re- 
newal OF  Policy. — Other  Insurance  Clause. — Examination 
OF  Assured. — ^Proof  op  Loss. — ^Clause  against  Fore- 
closure Proceedings. — Waiver. — Evidence  of 
Identity. — Misrepresentation. 

A  Btfttexnent  in  an  application  for  insurance  that  the  incumbrance  on 
the  property  consists  of  a  mortgage  for  $3,500  is  not  false  because 
there  is  a  mortgage  for  that  amount  on  which  interest  has  been 
mnning  which  is  not  yet  due,  if  all  the  interest  that  is  due  has 
been  paid« 
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Where  a  policy,  void  because  of  the  breach  of  a  covenant  agsdnst  in- 
cumbrances, is  renewed  after  tiie  incumbrance  has  been  paid  off,  the 
renewal  is  valid,  as  the  representation  is  true  at  the  time  of  renewal.* 

A  clause  in  a  policy  insuring  a  mortgagor,  loss  payable  to  mort- 
gagee, providing  that  it  shall  be  void  if  the^assured  procures  other 
insurance,  is  not  violated  by  the  mortgagee  obtaining  further  insur- 
ance on  his  own  account  and  of  his  own  interest. 

A  mortgagor,  by  making  out  formal  proofs  of  loss,  at  the  mortgagee's 
request,  to  be  sent  to  a  company  in  which  the  mortgagee  has  insured 
his  separate  interest,  does  not  thereby  so  ratify  the  act  of  the  mort- 
gagee in  taking  out  the  insurance,  as  to  render  his  own  policy  void 
under  the  clause  prohibiting  other  insurance. 

A  clause  requiring  the  assured  to  submit  to  an  examination  under  oath, 
binds  him  to  answer  such  questions  only  as  have  a  material  bearing 
on  the  insurance  and  the  loss. 

A  company  having  received  and  retained  the  proofs  of  loss  without 
objection,  cannot  complain  that  they  were  defective. 

A  provision  in  a  policy,  payable  to  a  mortgagee,  that  it  should  be  void 
if  foreclosure  proceedings  were  commenced  against  the  proj>crty, 
applies  to  foreclosure  proceedings  com.nenced  by  the  mortgagee  for 
whose  benefit  the  policy  w*as  taken. f 

Although  waiver  of  the  breach  of  nr condition  cannot  be  inferred  from 
mere  silence,  yet  if  the  company,  in  any  transactions  with  the  in- 
sured after  knowledge  of  the  forfeiture,  recognizes  the  continued 
validity  of  the  policy,  or  requires  the  insured  by  virtue  thereof  to 
do  some  act  or  incur  some  trouble  or  expense,  the  forfeiture  is 
waived. 

Thus,  requiring  the  insured  to  submit  to  examination  under  oath,  pur- 

*  Sec  also  Woodly  9.  Old  Dominion  Ins.  Co.,  31  Am.  R  732;  S. 
'C,  81  Grait.  362. 

t  Before  commencing  foreclosure,  therefore,  the  attorney  of  a  mort- 
gagee who  holds  a  policy  as  collateral,  should  examine  the  clauses  of 
the  policy,  and  get  consent  if  necessary,  or  insure  elsewhere  if  denied. 

Compare  Loy  €.  Homo  Ins.  Co.,  24  Minn,  315;  S.  C,  31  Am.  R, 
346,  where  it  was  held  that  foreclosure  by  advertisement  is  not  '*  legal 
process,"  &c. 

For  another  recent  case  of  high  authority,  holding  clauses  condi- 
tions in  favor  of  the  company,  to  their  full  extent,  see  Lrmdon  Guar* 
anty,  &c.  Co.  v.  Feamley  (House  of  Lords,  July,  1880)  28  Weekly  B. 
803. 

But  ambiguities  are  construed  against  the  company.    Baley  «. 
Homestead  Ins.  Co.,  21  A(b.  L. «/.  173,  Ct.  App.,  Jan.  27,  1880. 
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Buant  to  a  provision  of  the  policy,  constitutes  a  waiver  of  forfeitures 
of  which  tiie  company  theu  had  knowledge. 

A  waiver  of  a  breacli  of  a  condition  in  an  insurance  policy  need  not 
be  based  on  any  new  agreement  or  estoppel. 

It  $eemSy  that  the  doctrine  of  waiver  is  not  peculiar  to  insurance  poli- 
cies, but  is  applicable  to  all  cases  of  forfeitures. 

It  having  been  proved  that  the  general  agent  of  the  company  was,  in 
a  specified  month,  at  the  place  of  the  loss,  making  inquiries  in 
reference  thereto,  evidence  of  a  conversation  whicli  the  assured 
had  during  that  month  with  a  person  whom  he  had  never  seen  be- 
fore, who  represented  himself  to  be  such  agent,  is  competent.* 

A  provision  that  any  misrepresentation  in  the  proofs  of  loss  or  exam- 
ination shall  avoid  the  policy,  docs  not  include  an  innocent  mis- 
statement. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court  in  the  second  department ;  affirming  a 
judgment,  rendered  in  favor  of  the  plaintiff  upon  the 
verdict  of  a  jury,  and  denying  a  motion  for  anew  trial. 

George  N.  Titus  sued  the  Glens  Falls  Insurance  Com- 
pany, upon  a  tire  policy,  insuring  a  barn  owned  by 
Oliver  Merrill.  The  policy  was  issued  to  Merrill,  and 
by  its  teims  the  ''loss,  if  any,"  was  "payable  to 
George  N.Titus,  a  mortgagee." 

The  other  material  clauses  of  the  policy  were  as  fol- 
lows : 

"If  the  assured  now  has,  or  shall  hereafter  make, 
any  other  insurance  on  the  property  hereby  insured,  or 
any  part  thereof  (whether  valid  or  not),  without  the 
consent  of  the  company  written  hereon ;  ....  or 
if  the  property  or  any  part  thereof  shall  be  sold,  trans- 
fen'ed,  or  incumbered  (by  mortgage,  judgment  or 
otherwise),  or  foreclosure  proceedings  commenced,  or 
any  change  take  place  in  the  title,  use,  occupation  or 
possession,  whether  by  legal  process,  judicial  decree, 
voluntary  act  or  otherwise ;  or  if  all  the  liens  (whether 

♦  8.  P.,  Buchanan  v.  Exchange  Fire  Ins.  Co.,  61  If.  T,  26;  Alib, 
Trial  Ev.  564,  n.  11;  Howard  v.  Holbrook,  0  Bosw,  237;  8.  0 ,  28 
How.  Pr,  64;  Hunt  v.  Maybee,  7  N,  T,  266. 
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by  mortgage,  jadgment  or  otherwise)  on  the  property 
are  not  expressed  hereon ;  .  .  .  then,  and  in 
every  such  case,  this  policy  shall  cease  and  be  void. 
This  company  will  not  be  liable  for  loss  or  damage  in 
case  of  failure  to  comply  with  any  of  the  foregoing 
8i)ecifications."     .... 

"  Persons  sustaining  loss  or  damage  by  fire  shall 
forthwith  give  notice  of  said  loss  to  the  company,  and 
within  thirty  days  render  a  particular  account  of  such 
loss,  signed  and  sworn  to  by  them,  stating  the  time, 
origin  and  circumstances  of  the  fire,  the  title,  cash  value 
of,  all  incumbrances  upon,  and  interest  of  claimant  and 
all  others,  in  the  insured  property,  the  amount  of  loss 
or  damage 

"  No  act  or  omission  of  the  company,  or  any  of  its 
officers  or  agents,  shall  be  deemed,  construed,  or  held 
to  be  a  waiver  of  a  full  and  strict  compliance  with  the 
foregoing  provisions  of  the  eighth  section,  nor  an  ex- 
tension of  time  to  the  assured  for  a  compliance,  except 
it  be  a  waiver  or  extension  in  express  terms,  and  in 
writing,  signed  by  the  president  or  secretary  of  the 
company. 

"  The  assured,  his,  her,  and  their  agents  and  servants 
shall,  if  required,  submit  to  an  examination  or  examin- 
ations under  oath  by  any  person  appointed  by  the  com- 
pany, and  subscribe  to  such  examination  when  reduced 
to  writing 

"If  this  policy  is  made  payable,  in  case  of  loss,  to 
a  third  party,  or  held  as  collateral  security,  the  proofs 
of  loss  shall  be  made  by  the  party  originally  insured, 
unless  there  has  been  an  actual  sale  of  the  property  in- 
sured ;  any  fraud  or  attempt  at  fraud,  or  any  misrep  • 
resentation  in  proofs  of  loss,  or  examination,  or  any 
false  swearing,  shall  cause  a  forfeiture  of  all  claim  on 
this  company  under  this  policy 

"This  insurance  (the  risk  not  being  changed)  may 
be  continued  for  such  further  time  as  shall  be  agreed 
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on,  provided  the  premium  therefor  is  paid  and  indorsed 
on  this  policy,  or  a  receipt  given  for  the  same,  and  it 
shall  be  considered  as  continued  under  the  original  con- 
tract, and  for  the  original  amount  and  divisions,  unless 
otherwise  specified  in  writing ;  but  in  case  there  shall 
have  been  any  change  in  the  risk,  either  within  itself  or 
otherwise,  not  made  known  to  the  company  in  writing 
by  the  assured  at  the  time  of  renewal,  this  policy  and 
renewal  shall  be  void." 

The  company  sought  to  defend  on  the  following 
grounds : 

1.  That  the  incumbrances  on  the  property  were  un- 
truly stated  in  the  application. 

2.  That  other  insurance  was  effected,  in  violation  of 
the  policy. 

3.  That  the  proofs  of  loss  were  defective. 

4.  That  foreclosure  proceedings  were  commenced  in 
violation  of  the  policy. 

6.  That  fraudulent  statements  were  made  in  the 
proofs  of  loss. 

6.  That  Merrill  declined  to  answer  certain  ques- 
tions on  an  examination  made  pursuant  to  the  policy. 

The  questions  he  refused  to  answer  related  to  the 
names  of  his  creditors,  and  to  property  other  than  that 
covered  by  the  insurance,  owned  by  himself  and  his 
wife. 

Further  facts  sufficiently  appear  in  the  opinion. 

Tlie  Supreme  Court  were  of  opinion  that  the  clause 
as  to  forfeiture  by  foreclosure  could  not  be  construed 
to  apply  to  the  mortgage  in  aid  of  which  the  policy 
was  issued  ;  and  overruled  the  other  objections. 

Prom  judgment  for  plaintiff,  defendant  appealed. 

Brown  &  Sheldon^  for  defendant,  appellant.— I. 
Contracts  of  insurance  are  interpreted  by  the  same 
rules  as  other  written  instruments.  Their  provisions 
must  be  taken  in  their  ordinary  sense,  and  their  reason- 
ableness is  not  for  the  courts  to  determine  (Savage  v. 
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Howard  Ins.  Co.,  62  If.  Y.  604 ;  Springfield  R  &  M. 
Co.  V,  Allen,  43  Id.  389). 

II.  The  obtaining  of  additional  insurance  by  the 
mortgagee  avoided  the  policy  whether  it  was  valid  or 
not  as  to  the  mortgagor  (Bigler  v.  New  York  Central 
Ins.  Co.,  22  iV.  T.  402).  The  mortgagee  was  author- 
ized by  the  mortgage  to  effect  insurance  for  the  mort- 
gagor, and  the  mortgagee  also  ratified  his  act  by  mak- 
ing out  the  proofs  of  loss. 

III.  The  original  policy  being  void,  the  renewal  did 
not  take  effect,  and  the  company  being  ignorant  of  the 
facts  which  avoided  the  policy  there  could  be  no 
waiver  (Robertson  v.  Cow,  3  Barb.  410 ;  Underwood  v. 
Farmers',  &c.  Co.,  57  iV.  Y.  500;  Sherman  v.  Niagara 
Fire  Ins.  Co.,  46  Id.  626 ;  Pratt  v.  New  York  Central 
Ins.  Co.,  56  Id.  506  ;  Van  Schaick  v.  Niagam  Fii-e  Ins. 
Co.,  68  Id.  434). 

IV.  The  insured  is  bound  to  disclose  all  the  ma- 
terial facts,  and  a  neglect  to  do  so,  though  by  inadver- 
tence, will  vitiate  the  policy  (Beebe  v.  Hartford  Co.,  25 
Conn.  51 ;  Bowery  Fire  Ins.  Co.  v.  New  York  Fire  Ins. 
Co.,  17  Wend.  359 ;  Dennisen  v.  Thomaston  M.  Ins. 
Co.,  20  Me.  125  ;  Curry  v.  Commercial  Ins.  Co.,  10 
Pick.  536  ;  1  Hand,  208  ;  Gould  t?.,  York  Ins.  Co.,  47 
Me.  409  ;  Clark  v.  N.  C.  M.  Ins.  Co.,  6  Cus7i.  342  ;  Car- 
penter V.  American  Ins.  Co.,  1  Story ^  57). 

V.  The  foreclosure  proceedings  rendered  the  policy 
void  (Colt  V.  Phcenix  Fire  Ins.  Co.,  54  N.  Y.  595). 

VI.  A  waiver,  to  be  operative,  must  be  supported  by 
an  agreement  or  an  estoppel  (Ripley  v.  -SJtna  Ins.  Co., 
30  N.  Y.  136,  164 ;  Brink  7).  Hanover  Fire  Ins.  Co.,  70 
N.  Y.  693).  In  the  present  case,  there  are  no  elements  • 
of  estoppel  {Big.  on  Estoppel^  437 ;  McMaster  v.  Pros., 
Ac.  of  Co.,  mN.  Y.  222). 

VII.  Merrill  was  bound  to  answer  the  questions 
asked  him  (Johnson  v.  Phoanix  Ins.  Co.,  112  Mass. 
49). 
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VIII.  The  insured  is  bound  by  the  conditions  of  the 
policy  (Pindar  v.  Resolute  Fire  Ins.  Co.,  47  JV.  Y.  114, 
118 ;  Barrett  v.  N.  M.  F.  Ins.  Co.,  7  Cusli.  180 ;  Brown 
V.  C.  C.  M.  Ins.  Co.,  18  N.  T.  385,  390). 

IX.  The  charge  as  to  misrepresentations  was  wrong, 
and  a  new  trial  should  be  granted  therefor  (Boutelle  v. 
Westchester  Fire  Ins.  Co.,  51  Vt.  12  ;  Levy  v.  BaUle, 
7  Bing.  349  ;  Wall  v.  Howard,  61  Me.  32). 

Tomkins  WesterveU^  for  plaintiff,  respondent. — I. 
The  incumbrances  were  truly  stated. 

n.  The  additional  insurance,  being  made  by  the 
mortgagee  without  the  authority  of  the  insured,  was  not 
a  violation  of  the  policy  (Tyler  v.  Mtna,  Ins.  Co.,  13 
Wend.  507 ;  S.  C,  16  Id.  385. 

III.  The  condition  as  to  other  insurance  was  waived 
by  the  company  by  requiring  Merrill  to  be  examined 
pursuant  to  the  policy  and  also  by  giving  notice  of  its 
intention  to  cancel  the  same  (Shearman  v.  Niagara  Fire 
Ins.  Co.,  46  jy.  Y.  526,532  :  .Van  Shaick  v.  Niagara  Fire 
Ins.  Co.,  68 /(i.  434,  439;  Webster  v.  Phoenix  Ins.  Co., 
36  Wis.  67 ;  Wood  on  Fire  Ins.  §  109,  notes  1,2;  In- 
surance Company  v.  Norton,  96  U.  8.  234 ;  Gans  o.  St. 
Paul  Ins.  Co.,  43  Wis.  109). 

rV.  The  clause  prohibiting  foreclosure  proceedings 
did  not  apply  to  proceedings  under  plain  tiff's  mortgage, 
as  by  having  insured  his  interest  they  must  have  been 
agreed  to,  in  advance  ( Wood  on  Fire  Ins.  §  347 ; 
Aldrich  v.  Equitable,  &c.  Co.,  1  W.  &  M.  [U.  S,']  272 \ 
Pitney  v.  Glens  Falls  Ins.  Co.,  65  N.  F.  6 ;  Farmers* 
Insurance  Company  v.  Ash  ton,  6  Rep.  530 ;  Loy  v.  Home 
Ins.  Co.,  Id.  587 ;  Brink  v.  Hanover  Ins.  Co.  [N.  Y.  Ct. 
of  App.,  March,  1880],  9  Id.  518. 

V.  The  provision  as  to  foreclosure  was  waived  by 
the  examination  of  the  assured  and  by  the  notice  of  can- 
cellation (Cases  cited  under  point  III,  ;  Lasher  v.  N.  N. 
Ins.  Co.  55  Horn.  Pr.  318). 

VL  The  questions  which  the   assured  refused  to 

Vol.  VIII.— 21 
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answer  were  immaterial,  and  it  was  not  necessary  for 
him  to  answer  them  (Insurance  Company  v.  Weides,  14 
WaU.  376). 

VIL  The  refusal  of  the  insured  to  answer  the  ques- 
tion being  without  the  mortgagee's  knowledge  or  con- 
sent, could  not  deprive  him  of  his  rights  (  Wood  on  Fire 
Ins.  §  346). 

YIII.  The  question  as  to  whether  the  statements 
were  fmudulent  was  properly  submitted  to  the  jury 
(Huber  v.  Niagara  Ins.  Co.,  16  Wis.  623 ;  Wood  an 
Ins.  §  429,  and  cases  in  note,  p.  747). 

IX.  A  mistaken  opinion  as  to  the  value  of  the  prop- 
erty in  the  proofs  of  loss  which  is  not  false  or  fraudu- 
lent will  not  prevent  a  recovery  ( Wood  on  Fire  Ins^ 
§  429  and  notes,  pp.  745-747 ;  Wolf  v.  Goodhue  Fire 
Ins.  Co.,  43  Barh.  400). 

Earl,  J. — ^This  is  an  action  upon  a  fire  policy,  insur- 
ing a  barn,  issued  by  the  defendant  to  Oliver  Merrill, 
loss  payable  to  the  plaintiff  as  mortgagee.  The  plaintiff 
recovered  a  verdict,  and  the  defendant  now  seeks  to  re- 
verse the  judgment  entered  thereon,  upon  various 
grounds,  which  I  will  separately  notice. 

1.  It  was  provided  in  the  policy  that  it  should  be 
void  *'if  all  the  liens  (whether  by  mortgage,  judgment 
or  otherwise)  on  the  property  are  not  expressed  hereon." 
It  was  also  provided  that  the  application  should  form  a 
part  of  the  policy,  and  that  the  representations  therein 
made  should  be  considered  warranties.  In  the  applica- 
tion, to  the  question:  ''Is  there  any  incumbrance  by 
mortgage  or  otherwise,  and  for  what  amount?"  Mer- 
rill answered :  "  Yes,  $2,600."  The  date  of  the  policy 
was  March  6,  1876.  The  mortgage  was  for  $2, 600,  and  all 
the  interest  due  had  been  paid  ;  but  the  interest  there- 
on running  from  December  27,  1876,  was  unpaid.  The 
mortgage  was,  therefore,  a  security  for  a  little 
more  than  $2,600;  and  hence  it  is  claimed  that 
there  was  a  breach  of  warranty.    But  the  representa- 
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tion  was  substantially  true.  The  mortgage  was  for 
$2,500,  as  represented,  and  all  the  interest  due  had 
been  paid.  The  answer  to  the  question  was  as  accurate 
as  a  very  precise  man  would  make  it. 

2.  At  the  date  of  the  policy  there  was  a  small  judg- 
ment docketed  against  Merrill,  which  was  a  lien  upon 
the  insured  property  ;  but  that  judgment  was  paid  in 
full  in  the  fall  after  the  date  of  the  policy.  That  judg- 
ment was  not  noticed  in  the  application  or  in  the  policy, 
and  was  unknown  to  the  defendant ;  and  it  may  there- 
fore be  assumed  that  it  avoided  the  policy.  But  the 
policy  contained  this  provision :  **This  insurance  (the 
risk  not  being  changed)  may  be  continued  for  such  fur- 
ther time  as  shall  be  agreed  on,  provided  the  premium 
therefor  is  paid  and  indorsed  on  this  policy,  or  a  receipt 
given  for  the  same,  and  it  shall  be  considered  as  con- 
tinued under  the  original  contract,  and  for  the  original 
amount  and  divisions,  unless  otherwise  specified  in 
writing  ;  but  in  case  there  shall  have  been  any  change 
in  the  risk,  either  within  itself  or  otherwise,  not  made 
knrfwn  to  the  company  in  writing  by  the  assured  at  the 
lime  of  renewal,  this  policy  and  renewal  shall  be  void." 

This  clause  was  designed  to  secure  the  company 
against  any  increase  of  risk  in  the  renewal  of  the  policy. 
It  is  clear  that  it  was  understood  that  the  insurance  was 
to  be  continued,  if  at  the  time  of  any  application  for  a 
renewal,  the  representations  contained  in  the  original 
application  remained  true.  This  policy  expired  March 
0,  1877,  and  on  that  day  the  annual  premium  was  paid, 
and  it  was  renewed  for  another  year.  The  certificate  of 
renewal  contained  the  words  "provided always  that  the 
original  policy  is  in  full  force."  The  claim  now  is  that 
because  the  original  policy  was  avoided  on  account  of 
the  judgment  undisclosed  at  the  date  thereof,  although 
afterward  paid,  the  renewal  did  not  take  effect.  We 
think  otherwise  Considering  the  language  used  in  the 
policy  and  in  the  renewal  certificate,  and  the  manifest 
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purpose  for  which  it  was  used,  we  do  not  think  that  it 
was  intended  to  reach  a  case  where,  at  the  time  of  the 
renewal  all  the  representations  contained  in  the  original 
application  were  trae  and  no  cause  of  forfeiture  then 
existed.  If  all  the  facts  as  to  the  judgment  had  then 
been  known  to  the  company,  it  cannot  be  doubted  that 
it  would  have  made  the  renewal  ;  and  a  narrow,  literal 
construction  of  this  provision,  which  would  work  in- 
justice and  ojDerate  differently  from  what  could  have 
been  intended,  should  not  be  adopted. 

3.  On  March  2,  1877,  four  days  before  the  renewal 
certificate  was  issued,  the  plaintiff  procured  of  the 
Home  Insurance  Company  a  policy  insuring  the  same 
barn,  loss  payable  to  him  as  mortgagee,  and  this  insur- 
ance was  not  mentioned  in  the  i)olicy  or  renewal  cer- 
tificate issued  by  the  defendant,  and  was  unknown  to 
it.  It  is  claimed  that  this  insurance  violated  that  por- 
tion of  the  defendant' s  policy  which  provides  that  it 
should  become  void  ''if  the  assured  now  has,  or  shall 
hereafter  make,  any  other  insurance  on  the  property 
hereby  insured,  or  any  part  thereof  (whether  valid  or 
not),  without  the  consent  of  the  company  written 
hereon."  The  answer  to  this  is  that  the  insured,  Mer- 
rill, did  not  procure  the  further  insurance,  that  he  did 
not  know  of  it  until  after  the  loss,  and  that  the 
plaintiff  was  not  his  agent  in  any  sense  to  procure 
such  insurance.  It  is  true,  that  Merrill's  mortgage 
contained  a  clause  providing  that  he  should  keep  the 
mortgaged  buildings  insured,  and  assign  the  policy  to 
the  plaintiff,  and  that  in  case  of  default  on  his  i>art, 
tlie  plaintiff  might  procure  such  insurance  at  his  ex- 
pense and  add  the  amount  paid  therefor  to  the  mort- 
gage. But  that  clause  could  not  operate  until  there 
was  default  on  the  part  of  Merrill,  and  he  could  be  put 
in  default  only  upon  refusal  or  neglect  to  procure  the 
insurance  after  some  sort  of  notice  or  demand.  Be- 
sides, the  plaintiff,  in  procuring  that  insurance,  acted 
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for  himself  and  in  his  own  interest ;  and  hence,  his 
act  in  procuring  it  cannot  be  so  far  regarded  as  the  act 
of  Merrill,  as  to  violate  the  clause  in  the  policy  now 
noder  consideration.  It  was  not  other  insurance, 
within  the  meaning  of  the  policy,  procured  by  Merrill. 
There  was  no  ratification  by  Merrill  of  that  insur- 
ance in  such  way  as  to  make  the  act  of  procuring  it  his 
act.  He  did  not  know  of  it  until  after  the  loss,  and 
thus  after  the  rights  of  the  parties  had  become  fixed. 
All  he  then  did  was,  at  the  request  of  the  plain tifl!,  to 
make  the  formal  proof  which  was  required  to  procure 
payment  from  the  Home  Insurance  Company.  If  the 
act  of  procuring  that  insurance  did  not  at  the  time 
operate  to  avoid  defendant's  policy,  it  could  not  after 
the  loss  have  such  operation  by  relation. 

4.  Defendant's  policy  contained  a  provision  that  the 
insured  should,  ''if  required,  submit  to  an  examina- 
tion or  examinations  under  oath  by  any  person  ap- 
pointed by  the  company,  and  subscribe  to  such  exam- 
inations when  reduced  to  writing."  It  is  complained 
that  this  provision  was  violated.  Merrill  did,  at  the 
request  of  the  defendant,  submit  to  an  examination 
under  oath ;  but  he  declined  to  answer  some  of  the 
questions  put  to  him.  He  was  bound  only  to  answer 
such  questions  as  had  a  material  bearing  upon  the  in- 
sarance  and  the  loss — and  I  cannot  perceive  that  the 
questions  which  he  declined  to  answer  had  such  bear- 
ing—and hence  he  was  justified  in  his  refusal  to  answer 
them. 

5.  It  is  said  that  the  proofs  of  loss  were  not  as  full 
as  they  should  have  been  in  some  particulars.  They 
were  received  by  the  defendant  and  retained  without 
any  objection,  and  hence  it  cannot  complain  that  they 
were  defective.  If  it  desired  more,  it  should  have 
returned  the  proofs  and  pointed  out  the  defects. 

6.  I  now  come  to  a  more  serious  objection  to  this 
recovery.      The  policy  contains  a  provision  that  it 


if«f  JlZBITTS  xitt 


Tjzm  z.  ^  jfSB  Fi-js  Isft.  Co. 


5£i:«:L-i  ie  Tiiii  ff  f  rc'ecl:^::^^  pT>oceediiigs  should  be 
■f'l'iirirZirel  i.T?"T:5a  lie  izisur^  jrcperty ;  and  this  pro- 
^i^i  ci  55  iZfiTr'i  r:-  iare  i^ea  ri elated.  The  plaintiff 
^•:«iiziH:Z!:^i  a  f:rtcIl:itCLne  cf  kis  mortgage  by  action 
ituci  3»Liy  1,  1577,  az?i  he  cbiained  a  judgment  of 
ficerlii^cz^  azii  ^iziirr  iLsx  jaigment  he  cansed  the 
gi'icrrirrd  TiTrcises  lo  be  alrertised  for  sale  a  few 
diys  itri:-?*  lie  £rft.  la  refenKice  to  this  objection  to 
j'-ifrrLr  s  petfT'T-enr,  ihe  opinion  pronounced  at  gen- 
c?3l  ir-rsa  c:i.:airs  lie  fallowing:  *' We  do  not  think 
is  c:-::Iii::a  lel&i'ds  to  the  plaintiff*s  mortgage.  It 
Lr.n:i  be  assmi^ed  tLa;  in  a  policy  issued  by  the  de- 
sis^:^  wiih  the  l::iss  payable  to  the  plaintiff  as  mort- 
gager^* a  o  ciliica  would  be  inserted  prohibiting  him 
fr\>m  foj>e<'I:ts;Tig  his  mongage.  The  condition  has 
some  o:her  meaning/^  The  argument  of  plaintiff's 
counsel  is  tbat  when  the  defendant  assented  to  this 
monj^ig^*  it  necessarily  assented  to  all  the  necessary 
incidents  and  consequences  of  the  mortgage  interest; 
that  haTing  been  notified  of  the  interest  of  the  mort- 
gagee in  the  property,  and  having  agreed  to  pay  him 
the  loss,  if  any«  it  cannot  call  in  question  the  natural 
result  and  incident  of  such  mortgage  title,  to  wit: 
foreclosure  thereof,  but  must  be  held  to  have  agreed 
to  it  in  advance.  This  reasoning  does  not  carry  con- 
viction to  our  minds.  A  provision  that  a  i)olicy  shall 
be  void  in  the  case  of  foreclosure  proceedings  is  com- 
mon in  insurance  policies,  and  we  must  assume  that 
exi)erience  has  shown  to  underwriters  that  such  pro- 
ceedings increase  the  risk  to  the  insurer.  The  de- 
fendant might  have  been  willing  for  the  premium 
charged  to  insure  this  bam  with  the  mortgage  upon  it, 
and  yet  not  willing  to  insure  it  in  case  of  proceed- 
ings to  foreclose  the  mortgage.  It  did  assent  to  the 
mortgage,  and  agree  that  the  loss,  if  any,  be  paid  to 
the  mortgagee,  but  it  did  not  assent  to  continue  the 
insurance  in  case  the  risk  was  inci'eased  by  proceed- 
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ings  to  foreclose  the  mortgage.    Before  commencing 
the  foreclosure  the  plaintiff  should  have  obtained  the 
assent  of  the  defendant.    It  might  have  examined  the 
circumstances  and  granted  such  assent  without  any 
conditions,  or  it  might  have  required  an  additional 
premium  for  the  increased  risk.    It  might  have  refused 
altogether ;  and  in  that  case  the  plaintiff  could  have 
delayed  his  foreclosure  until  the  end  of  the  year,  or 
surrendered  the  policy  and  procured  insurance  else- 
where.   Even  if  the  provision  were  found  to  be  very 
inconvenient  and  embarrassing,  there  is  no  help  for  it. 
There  it  is,  and  we  cannot  take  it  out  of  the  policy  by 
construction.    There  are  two  provisions  ;  one,  that  liens 
without  the  assent  of  the  company  shall  avoid  the  pol- 
icy; and  another,  that  foreclosure  proceedings  shall 
avoid  it ;  and  effect  must  be  given  to  both.    According 
to  the  construction  contended  for  on  the  part  of  the 
plaintiff,  the  latter  provision  would  "be  wholly  useless 
or  nullified  in  every  case,  because  all  liens  avoid  the 
policy  unless  assented  to,  and  according  to  that  construc- 
tion, when  assented  to,  foreclosure  proceedings  may 
be  instituted  without  avoiding  the  policy.    If  such 
proceedings  may  be  instituted  as  incident  to  the  mort- 
gage, then  they  may  be  carried  to  their  conclusion  by 
a  sale  and  conveyance ;  and  thus,  by  assenting  to  a 
mortgage,  a  company  may  be  held  to  have  assented  to 
a  change  of  title  of  the  insured  property.    Such  a  con- 
struction is  unreasonable  and  unwarranted  (Pratt  v. 
N.  Y.  Central  Ins.  Co.,  65  iT.  Y.  605). 

But  we  are  of  opinion  that  the  claim  of  the  plaintiff 
is  well  founded,  that  the  forfeiture  caused  by  the  fore- 
closure proceedings  was  waived  by  the  defendant. 
After  the  fire,  and  after  the  defendant  had  notice  of 
(he  proceedings,  it  required  the  insured  to  appear 
before  a  person  appointed  by  it  for  that  purpose,  to 
be  examined  under  the  clause  in  the  policy  herein- 
before mentioned,  and  he  was  there  subjected  to  a 
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rigoroas  inquisitorial  examination.  It  had  the  right  to 
make  such  examination  only  by  virtue  of  the  policy. 
When  it  required  him  to  be  examined,  it  exercised  a 
right  given  to  it  by  the  policy.  It  then  recognized  the 
validity  of  the  policy,  and  subjected  the  insured  to 
trouble  and  expense,  after  it  knew  of  the  forfeiture 
now  alleged,  and  it  cannot  now,  therefore,  assert  ita 
invalidity  on  account  of  such  forfeiture. 

When  there  has  been  a  breach  of  a  condition  con- 
tained in  an  insurance  policy,  the  insurance  company 
may  or  may  not  take  advantage  of  such  breach  and 
claim  a  forfeiture.  It  may,  consulting  its  own  inter- 
ests, choose  to  waive  the  forfeiture,  and  this  it  may  do 
by  express  language  to  that  effect  or  by  acts  from  which 
an  intention  to  waive  may  be  inferred,  or  from  which  a 
waiver  follows  as  a  legal  result.  A  waiver  cannot  be 
inferred  from  its  mere  silencel  It  is  not  obliged  to  do 
or  say  anything  to  make  the  forfeiture  effectual.  1^ 
may  wait  until  claim  is  made  under  the  i)olicy,  and 
then,  in  denial  thereof  or  in  defense  of  a  suit  com- 
menced therefor,  allege  the  forfeiture.  But  it  may  b^ 
asserted  broadly  that  if,  in  any  negotiations  or  trans- 
actions with  the  insured  after  knowledge  of  the  for- 
feiture, it  recognizes  the  continued  validity  of  the  pol- 
icy, or  does  acts  based  thereon,  or  requires  the  insured 
by  virtue  thereof  to  do  some  act,  or  incur  some  trouble 
or  expense,  the  forfeiture  is,  as  matter  of  law,  waived ; 
and  it  is  now  settled  in  this  court,  after  some  difference 
of  opinion,  that  such  a  waiver  need  not  be  based  ^P^^ 
any  new  agreement  or  an  estoppel  (Allen  v.  V^r°^^° 
Mutual  Fire  Ins.  Co.,  12  Vl.  366  ;  Webster  v.  picettii 
Ins.  Co.,  36  Wis.  67;  Gans  v.  St.  Paul  Ins.  Co.,  43 /<^- 
109  ;  Insurance  Company  v.  Norton,  96  U.  Sf^  ^' 
Goodwin  v.  Massachusetts  Mutual  Life  Ins.  Co.,  '^  ^' 
r.  480, 493 ;  Prentice  v,  Knickerbocker  Life  Ins.  O^m  '^ 
Id.  483 ;  Brink  v.  Hanover  Fire  Ins.  Co.,  in  this  <^^^ 
not  yet  reported). 
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Forfeitures  are  not  favored  in  the  law,  and  this  doc- 
trine of  waiver  is  not  peculiar  to  insurance  policies,  but 
is  applicable  to  all  cases  of  forfeiture.  As  to  leases  it  is 
thus  laid  down  in  Taylofs  Landlord  and  Tenant  (5 
ed.  §  287) :  "  The  forfeiture  of  a  lease  by  breach  of  any- 
other  condition  may,  however,  be  waived  in  like  mari- 
ner as  a  forfeiture  for  non-payment  of  rent,  or  a  notice 
to  quit ;  for  if  the  landlord  does  any  act,  with  knowl- 
edge of  the  breach,  which  can  be  considered  as  an  ac- 
knowledgment of  a  tenancy  still  subsisting,  he  waives 
the  forfeiture''  (See  also  Id.  §  497 ;  Smith  Lead.  Cas. 
20  a ;  Lloyd  v.  Crispe,  6  Taunt.  249 ;  Doe  t.  Miller,  2 
C.  &  P.  348). 

7.  Some  exceptions  of  minor  importance  remain  to 
be  examined.  It  was  shown  on  the  cross-examination 
of  the  defendant's  local  agent,  who  was  a  witness  for  it, 
that  Mr.  Little,  the  general  agent  of  the  defendant,  was 
at  the  location  of  the  insured  property  in  August,  after 
the  fire,  and  there  investigated  the  circumstances  of  the 
loss.  Afterward,  the  plaintiff  was  called  as  a  witness 
on  his  own  behalf,  and  he  testified  that  in  that  month 
of  August  a  person  called  upon  him,  representing  him- 
self as  Mr.  Little,  and  as  representing  the  company, 
and  inquired  about  the  foreclosure  proceedings  and  the 
fire,  and  that  they  had  a  conversation  about  the  fore- 
closure proceedings.  He  had  never  before  seen  Mr. 
Little,  and  all  he  knew  about  his  identity  was  what  he 
then  learned  from  him.  This  evidence  was  material  to 
charge  the  defendant  with  knowledge  at  that  time 
(which  was  before  the  insured  was  subjected  to  the  ex- 
amination above  mentioned)  of  the  foreclosure  proceed- 
ings. Defendant's  counsel  objected  to  the  evidence  as 
hearsay,  on  the  ground  that  there  was  no  proof  of  the 
identity  of  the  person  who  had  the  conversation  with 
the  witness,  and  the  objection  was  overruled.  We  think 
no  error  was  committed.  There  was  proof  that  Little 
was  the  general  agent  of  the  defendant,  that  he  was  in 
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that  vicinity  at  that  time  investigating  this  loss,  ^^ 
that  he  made  inquiry  of  some  one  about  the  foreolos^ 
proceedings  ;  and  then  there  was  this  evidence,    ^^^ 
man  representing  himself  as  Mr.  Little,  the  repr^^^^  a 
tive  of  the  company,  called  upon  the  plaintiff  ai>^  ^^^t 
the  conversation  proven.    It  cannot  be  assume^  ^i;Ji® 
that  person  was  an  impostor.    It  was  at  least  -£0^  ^^f^ 
jury  to  say  whether  he  was  the  identical  Little  wl>-^ 
defendant's  general  agent.  ,^%j/r// 

The  policy  contained  a  provision  that  "  an5r  ff^*^ 
or  attempt  at  fraud,  or  any  misrepresentation  in  ptOnfa 
of  loss,  or  examination,  or  any  false  swearing^  ^j^  Jr 
cause  a  forfeiture  of  all  claim"  upon  the  company 
The  claim  of  the  defendant  upon  the  trial  was  that  any 
mis-statement,  however  innocently  made,  under  this 
provision  was  a  cause  of  forfeiture.      But   the  judo^e 
charged  the  jury  that  under  this  clause  in  the  policy  a 
mis-statement  would  not  avoid  the  policy,  if  n  was  a 
mere  mistaken  expression  of  opinion ;  but  that  the  mis- 
statement must  be  false  and  fraudulent.     In  this  there 
was  no  error.    Taking  all  the  language  used,  and  con- 
sidering the  purpose  for  which  the  clause  was  inserted, 
it  cannot  be  supposed  that  for  any  innocent  mis-state- 
ment there  was  to  be  a  forfeiture. 

Other  exceptions  have  not  been  overlooked^    ^5J^ 
they  do  not  deserve  particular  notice. 

The  judgment  must  be  affirmed,  with  costs. 

All  the  judges  concurred. 
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TAYLOR  V.  CHARTER  OAK  LIFE  INSURANCE 

CO. 

If.  T.  Common  Pleas  ;  Special  Term,  October ^  1880. ' 

^  Insttbakcb. — ^RiOHTS  OF  Policy  Holder. 

The  holder  of  a  lapsed  policy  cannot  sustain  action  against  the  com- 
pany. 

Mere  suspicion  of  insolvency  and  abuse  will  not  justify  a  policy  holder 
in  lapsing  his  policy. 

There  is  no  trust  rektion  between  the  policy  holders  of  a  mutual 
company  and  the  company. 

An  action  in  equity  will  not  lie  on  such  a  theory. 

It  is  questionable  whether  a  suit  to  wind  up  a  foreign  company,  or  to 
interfere  with  its  affairs,  can  be  maintained  in  this  State. 

Demurrer  to  complaint. 

John  Taylor  and  Eliza  his  wife  brought  this  action 
against  the  defendant,  a  mutual  life  insurance  company 
of  the  State  of  Connecticut,  to  declare  the  defendant 
trustee  of  the  premiums  paid,  and  of  the  other  assets, 
and  that  the  defendant  is  trustee  for  all  persons  holding 
policies  in  the  corporation  defendant ;  an  account  of 
all  the  doings  of  the  defendant  between  the  years  1865 
and  1877  ;  to  obtain  a  declaration  of  the  court  that  the 
trusts  be  declared  broken  and  terminated,  and  repay- 
ment to  the  plaintiffs  of  premiums  paid  and  the  earn- 
ings on  the  said  policy.  The  suit  was  brought  on  be- 
half of  plaintiffs  and  all  others  similarly  situated.  The 
policy  lapsed  in  June,  1877.  The  plaintiffs  sought  to 
excuse  this  lapse  by  saying  that  in  the  month  of  June, 
1877,  they  were  informed  of  wrongful  acts  mentioned 
in  the  latter  part  of  the  complaint,  by  the  defendant, 
and  that  the  plaintiffs  thereupon  refused  to  pay  their 
premiums.  The  acts  objected  to  were  certain  invest- 
ments of  the  defendant. 

W.  J.  BiUleTy  for  the  plaintiffs. 
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Charles  B.  Alexander  and  A.  J.  Vanderpod,  for 
the  defendant. 

Beach,  J. — ^I  have  serions  doubt  as  to  the  jurisdic- 
tion of  this  court  to  entertain  this  action  against  the 
defendant,  a  foreign  corporation. 

The  admitted  fact  that  the  policy  had  lapsed  by  the 
non-payment  of  premium,  before  the  commencement 
of  this  suit,  disposes  of  the  plaintiff's  claimed  right  of 
action  for  the  recovery  of  premiums  paid. 

There  was  no  trust  between  the  parties,  by  virtue  of 
the  policy ;  and  the  relief  demanded,  based  upon  the 
existence  of  that  relationship,  cannot  therefore  be  ob- 
tained. 

Judgment  for  the  defendant  on  demurrer,  with 
costs. 


THE  PEOPLE  ex  rel.  HAASE  v.  GERMAN  HOS- 

PITAL. 

N.  T.  Supreme  Courts  First  District;  Chamber Sy 

June,  1880. 

Makdamub. — ^Rboistbt  of  Deaths. 

A  mandamus  moy  issue  to  compel  hospital  officers  to  correct  a  certifi- 
cate of  death  of  a  patient,  which  they  have  filed  with  the  board  of 
health. 

80  hdd,  where  the  widow  needed  an  official  certificate  of  the  registry 
of  his  death  in  order  to  entitle  her  to  a  legacy  left  to  her  in  a  for- 
eign country,  and  the  hospital  in  whicli  her  husband  died,  had,  in 
their  certificate,  inserted  an  alios  under  which  he  passed,  instead  of 
his  true  name,  and  erroneously  stated  him  to  be  unmarried,  and  abo 
incorrectly  stated  his  age. 

The  necessity,  in  a  foreign  country,  of  producing  an  official  certificate 
from  those  in  charge  of  the  registry  of  deaths,  in  order  to  prove  a 
death  which  occurred  in  this  country,  may  be  shown,  on  such  an 
application,  by  the  certificate  of  the  consul-general  of  that  country. 

Order  to  show  cause  why  a  mandamus  should  not 
issue. 
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This  proceeding  was  instituted  by  the  relator,  Anais 
Haase,  against  the  German  Hospital  and  Dr.  Degener, 
to  compel  them  to  correct  the  certificate  of  her  hus- 
band's death,  which  they  had  filed  with  the  board  of 
health. 

The  facts  presented  by  the  relator's  affidavit  were 
in  brief  as  follows  : 

In  1854,  Charles  Haase,  a  German,  and  a  barber  by 
occupation,  took  up  his  residence  in  Paris,  and  in  1856 
he  there  entered  into  a  civil  contract  of  marriage  with 
Anais  Hautemale,  the  present  relator.  He  there,  as 
is  frequently  the  custom  of  Germans  settling  in  France, 
conducted  his  business  under  his  first  name,  Charles. 
In  1862  he  abandoned  his  wife  and  went  to  London, 
there  passing  under  the  name  of  Mr.  Charles,  and  after- 
wards under  the  name  of  Horace  Charles  D' Armet  de 
Ponger.  Under  this  last  name  he  married  one  Jessica 
M.  De  St.  Croix,  whom  he  shortly  afterwards  deserted, 
and  thereupon  came  to  this  city,  where  he  assumed  the 
name  of  Hector  Carlos,  Baron  de  Maincey,  which  he 
a  f terwards  changed  to  Doctor  Hector  Carlos.  On  March 
12,  1880,  he  died  suddenly  in  the  German  Hospital,  and 
the  officers  of  that  institution,  acting  on  statements 
made  by  him,  filed  with  the  board  of  health  the  cer- 
tificate of  death,  required  by  statute,  in  which  they 
gave  his  name  as  Hector  Carlos,  his  age  as  forty-five, 
and  stated  that  he  was  unmarried.  His  true  age  was 
forty-eight. 

His  identity,  under  his  different  names,  was  estab- 
lished by  the  affidavit  of  the  relator,  who  had  met  and 
corresponded  with  him  after  his  coming  to  New  York^ 
and  the  affidavit  of  an  old  acquaintance,  who  had  known 
him  under  both  names,  and  also  by  papers  found  in  his 
I)ossession  at  his  death,  and  by  the  correspondence  be- 
tween himself  and  his  wife,  and  between  his  wife  and 
the  woman  he  married  in  England. 

A  legacy  was  left  to  the  relator  in  France,  but  to 
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entitle  her  to  receive  it,  it  was  necessary  for  Ixer   to 
prove  her  husband's  death. 

A  certificate  by  the  consul-general  of  Praace  ^was 
produced,  to  the  effect  that  an  official  certificate  of  tlie 
authorities  in  charge  of  the  registry  of  deatlxs  "was 
necessary  in  France  to  prove  the  decease  of  a  j[y&T&o^ 
dying  in  a  foreign  country. 

The  hospital  authorities,  upon  being  applied  to?  ^"^ 
fused  to  rectify  their  certificate,  whereupon  this  piresent 
order  was  obtained,  requiring  them  to  show  caus^  ^fvhy 
a  mandamus  should  not  issue. 

m 

LockiDood  &  Lockwood^  for  the  relator. — ^I.  X'b^^  ^^ 
a  proper  case  for  the  issuance  of  the  writ.  A  %vrong 
has  been  done,  to  rectify  which  no  other  remedy  e:xi^^^' 
The  French  law  requires  death  to  be  proved  by  »^  ^^' 
tract  from  the  official  record  {Civil  Code^  c.  4). 

II.  Until  the  death  is  so  proven  her  marriage  o^^  ^^ 
of  her  son  is  impossible  {Civil  Code^  tit.  V.). 

III.  A  party  is  entitled  to  a  mandamus  when  ^m. 
right  exists  and  his  legal  remedy  is  inadequate  (  ^^^^?^  . 
on  Mandamus^  27  ;  People  v.  Asten,  49  How.  Pr^    ^Oy  > 
Dillon  on  Mun.  Cor.  2  ed.  §  616 ;  People  v.  Com«^*^" 
sioners  of  Emigration,  22  How.  Pr.  291;  PeoI>}^  ^' 
Collins,  19  Wend.  66  ;  People  v.  Mayor,  10  Wend^ 
An  officer  may  be  compelled  by  the  writ  to  act,  altlxo 
he  might  be  liable  for  neglect  of  duty  (McCuUoti^*^ 
Mayor,  23  Wend.  458). 


xmS^ 


IV.  This  application  is  correct  in  not  asking  to  ^       . 

the  writ  issue  against  the  board  of  health.     Tb  ^   ^. 

of  1853  (c.  75)  and  the  act  of  1866  (c.  74)  makes  i*  ^  , 

— xa 


duty  of  the  attending  physician  to  certify  to  the 
of  health  the  *'name,  age,  &c.,  of  the  deceased  a^    ^^^h 
as  the  same  be  ascertained,'*  and  merely  requir^^ 
board  to  *'  number  and  record  the  deaths  "  "  as  fa 
**  reported.''  ^„ 

V.  The  words  *'  as  near  as  the  same  be  ascertain 


» 
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require  the  physician  to  procure  and  act  upon  the  best 
evidence. 

VI.  The  law  looks  upon  an  assumed  name  as  indicia 
of  fraud.  A  person  can  only  change  his  name  by  an 
act  of  the  legislature,  or  by  a  petition  to  the  court  of 
common  pleas.  One  suing  in  a  false  name  has  no  stand- 
ing in  court  (Count  Joannes'  Case).  By  a  name  in  law 
must  be  understood  the  Christian  name,  as  received  in 
baptism,  prefixed  to  the  surname  received  from  the 
I)arty's  ancestor  (Petition  of  Snook,  2  Hilt.  666 ; 
People  V.  Cook,  14  Barb.  259). 

S.  Kavfmann^  for  defendants,  made  no  opposition. 

liAWRENCE,  J. — This  is  a  most  singular  case,  and  is 
a  fitting  illustration  of.  the  fact  that  truth  is  stranger 
than  fiction. 

On  the  papers  before  me  I  have  no  room  for  doubt- 
ing that  the  deceased  Hector  Carlos  was  Charles  Haase, 
the  husband  of  the  relator,  who  abandoned  her  in  1862, 
in  the  city  of  Paris,  and  went  to  London,  where,  in 
1865,  under  the  name  of  Pouger,  he  married  another 
person,  whom  he  in  turn  abandoned  during  the  same 
year.  Shortly  afterwards  he  came  to  this  city  and  as- 
sumed the  name  of  Hector  Carlos,  Baron  de  Manicy, 
which  he  afterwards  changed  to  Hector  Carlos.  Under 
the  latter  name  he  passed  until  his  death,  at  the  German 
Hospital,  on  March  12, 1880,  and  his  death  is  recorded 
on  the  books  of  the  hospital  and  in  the  registry  of  the 
board  of  health  under  the  name  of  Hector  Carlos.  It 
appears  by  the  certificate  of  the  French  consul-general 
that  the  official  certificate  of  the  registry  of  deaths  is 
necessary  to  prove  the  decease  of  a  person  dying  in  a 
foreign  country.  In  this  case  the  wife  of  the  deceased 
cannot  obtain  the  legacy  to  which  she  is  entitled  from  a 
relative  inlPrance  until  she  produces  a  transcript  of  the 
otiicial  record  of  the  death  of   her  husband.     Under 
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these  circamstances,  I  think  that  the  writ  of  mandamus 
which  is  applied  for  should  be  granted. 

On  the  affidavits  it  is  phiced  beyond  controversy 
that  the  relator  is  the  widow  of  the  deceased.  As  the 
record  stands  she  cannot  make  proof  of  that  fact,  li 
should  not  be  tolerated  that  after  death  the  wrong 
which  the  deceased  inflicted  upon  his  wife  during  life 
should  be  continued. 

The  motion  is  therefore  granted* 


VAN   BRUNT   v.    DAY. 
^.  T.  Court  of  Appeals  ;  June^  1880. 

[RcversiDg  17  Eun^   166.] 
Etidbnce. — ^Pleadinq. 

Although  a  written  guaranty  of  the  payment  of  a  mortgage,  contained 
in  an  assignment  thereof,  cannot  be  shown  by  parol  to  have  been 
conditioned  on  the  assignee  keeping  the  premises  insured;  yet  a 
contemporaneous  oral  agreement,  resting  on  a  further  consideration, 
to  the  effect  that  they  should  be  kept  insured  for  the  guarantor's 
benefit,  may  be  proved ;  and  a  demand  for  the  damages  caused  by  its 
breach  may  be  interposed  as  a  counter-claim  in  an  action  on  the 
guaranty.  • 

The  statutory  rule  that  pleadings  should  be  liberally  construed,  ap- 
plied. 

The  omission  to  state  in  the  answer  that  facts  alleged  will  be  relied 
on  as  a  counter-claim,  will  not  sustain  the  trial  court  in  excluding 

*  This  case  illustrates  both  sides  of  the  important  distinction — 
often  OYcrlookcd — between  admitting  extrinsic  evidence  of  an  oral 
condition  not  in  the  writing,  for  the  purpose  of  evading  liability  on 
the  writing,  and  admitting  evidence  of  a  collateral  oral  stipulation  or 
agreement  for  the  purpose  of  establishing  a  counter  liability.  Modem 
decisions  allow  the  latter  to  an  extent  beyond  what  the  language  of 
earlier  cases  would  seem  to  have  done.  Compare  Johnson  o.  Oppen- 
heim,  55  K  T,  280,  alfi'g  85  Super.  OL  (/.  A  S.)  440,  and  liemiagton 
V.  Fahner,  62  Jf.  T.  ai,  rev'g  1  J9tm,  619;  8.  0.,  4  8vLfvi.  CL  696. 
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competent  evidence  of  those  facts,  if  objected  to  solely  on  other 
grounds.* 

Appeal  by  the  defendant,  Edward  P.  Day,  from  a 
judgment  of  the  general  term  of  the  supreme  court  in 
the  second  judicial  department,  affirming  a  judgment 
of  the  county  court  of  Kings  county,  rendered  in  an 
actiou  brought  by  the  plaintilf,  Jane  P.  Day,  for  the 
foreclosure  of  a  mortgage. 

The  mortgage  was  made  to  the  defendant  Day,  and 
by  him  assigned  to  the  plaintiff,  and  the  judgment 
against  him  was  based  upon  the  following  guaranty, 
contained  in  the  assignment.  ''  I  do  hereby  guarantee 
to  the  party  of  the  second  part  the  payment  of  the 
amount  due  and  to  grow  due  thereon,  in  case  of  the 
faihire  of  the  mortgagors  to  i)ay  the  same,  according 
to  the  tenor  thereof." 

The  defendant's  answer  was  as  follows:  It  first 
alleged  an  assignment  of  the  "mortgage  to  one  John 
^-  Spader,  either  on  his  own  account  or  as  agent  of 
the  plaintiff ;  that  said  assignment  was  made  by  this 
defenclant  on  condition  that  the  said  property  should 
be  kept  insured  in  an  amount  sufficient  to  secure  the 
.  said  bond  and  mortgage  ;  and  that  to  provide  for  and 
P^y  snch  insurance  this  defendant  allowed  the  said 
plaintiff  and  said  Spader,  to  retain  the  sum  of  three 
hundred  dollars  from  the  amount  for  which  said  mort- 
S^g^  Was  assigned,  as  is  hereinafter  set  forth ;  that  on 
the  Conditions  aforesaid  on  the  part  of  the  plaintiff  and 
^^i  JohnL.  Spader,  this  defendant  agreed  to  guaran- 
tee, a.nd  did  guarantee,  payment  of  said  bond  and 
^^^Jeage. 

'  That  the  said  plaintiff  and  said  Spader  neglected 
to  keep  the  said  premises  insured  as  aforesaid." 

^^  then  alleged  that  the  plaintiff  falsely  stated  that 
he  had  insured  the  premises,  and  thus  prevented  the 

*  For  other  casos  see  Abb.  Trial  £h.  805. 
Vol.  Vni.— 22 
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defendant  from  procuring  insurance ;  that  the  mort- 
gage was  not  foreclosed  when  due,  although  he  re- 
quested that  it  should  be ;  and  that  the  plaintiff  con- 
spired with  the  mortgagor  to  let  the  insurance  which 
secured  the  mortgage  expire,  and  to  take  out  other 
insurance  in  favor  of  a  second  mortgagee. 

Tlie  answer  then  proceeded  to  state,  "  that  in  selling 
and  assigning  said  bond  and  mortgage  to  the  plaintiff 
and  said  Spader,  the  defendant  paid  to  and  allowed  said 
plaintiff  and  said  Spader  to  retain  the  sum  of  three  hun- 
dred dollars  to  pay  for  the  expense  of  searching,  and  to 
pay  premiums  of  insurance  on  said  premises  insured  to 
secure  payment  of  the  mortgage  in  said  couiplaint 
mentioned,  in  case  of  destruction  of  said  building  by 
fire ;  and  that  the  said  plaintiff  and  said  Spader  pro- 
mised to  pay  said  premiums  of  insurance  until  the 
mortgage  referred  to  in  said  complaint  should  become 
due,  out  of  said  moneys  so  paid  by  this  defendant,  and 
retained  as  aforesaid;  and  that  in  consideration  of 
such  promise  to  pay  and  to  attend  to  the  payment  of 
said  premiums  of  insurance,  this  defendant  assigned  to 
said  plaintiff  and  said  Spader  the  policy  of  insurance 
on  said  property,  then  valid  and  in  force.'' 

The  demand  for  judgment  was  as  follows : 

*' Wherefore  this  defendant  demands  judgment 
against  the  plaintiff  for  the  dismissal  of  said  complaint, 
and  for  the  costs  of  this  action." 

On  the  trial  the  defendant  offered  evidence  of  the 
oral  agreement  for  insuring  the  premises,  which 
was  excluded,  and  judgment  was  rendered  for  the 
plaintiff. 

Tlie  Supreme  Court  at  general  term,  affirmed  the 
judgment,  holding  that  the  rule  that  parol  evidence 
is  incompetent  to  vary  the  meaning  of  a  written  instru- 
ment, applied.    (Reported  in  17  Hun^  166). 

A  C,  CondhUj  for  the  defendant,  api)ellant.— I.  The 
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agreement  to  insure  was  sufficiently  pleaded  {Code  Civ. 
Pro.  §  519). 

II.  The  defendant's  damages,  arising  from  the 
breach  of  the  contract  to  keep  the  premises  insured, 
constituted  a  counter-claim  {Code  Civ.  Pro.  §  601 ;  Bat- 
terman  v.  Pierce,  3  Sill^  171  ;  Springer  v.  Duyer,  50 
N.  T.  19  ;  Isham  v.  Davison,  52  Id.  237). 

III.  And  the  failure  to  reply  admitted  it  (Isham  v. 
Davison,  52  iV.  Y.  237  ;  Lawrence  v.  Bank  of  Republic, 
3  Hob.  142  ;  Clinton  v.  Eddy,  1  Lans.  61 ;  Bridge  v. 
Pay  son,  5  Sandf.  210  ;  Tell  v.  Beyer,  38  N.  Y.  161 ; 
Paige  V.  Willett,  38  Id.  28  ^  Crosbie  v.  Leavy,  6  Bosw. 
312  ;  Thomas  r.  Austin,  4  Barb.  265  ;  Robbins  v.  Cod- 
man,  4  B.  D.  Smith,  315). 

IV.  The  defendant  did  not  waive  his  right  to  judg- 
ment on  the  pleadings  and  evidence  by  not  specifically 
claiming  it  on  the  trial. 

V.  The  agreement  to  keep  up  the  insurance  was  a 
distinct  collateral  agreement  on  a  subject  not  covered 
by  the  guaranty,  and  on  an  independent  consideration. 
It  was  not  therefore  merged  in  the  writing  (Hope  v. 
Balen,  58  iV^.  Y.  380 ;  Lewis  v.  Seabury,  74  Id.  409  ; 
Batterman  v.  Pierce,  3  Ilill,  171 ;  Hutchins  v.  Heb- 
bard,  34  N.  Y.  24 ;  Greenl.  Ec.  §  284,  a). 

VI.  The  agreement  being  part  reduced  to  writing 
and  part  not,  testimony  may  be  given  to  show  the 
whole  contract  (Potter  v.  Hopkins,  25  Wend.  417 ; 
Reab  v.  McAllister,  8  Id.  116  ;  Sheperd  v.  Temple,  3 
N.  H.  455  ;  McCuUough  v.  Girard,  4  Wash.  C.  Ct. 
289  ;  Hall  v.  McCubin,  6  Oill  &  J.  107 ;  McCreary  t>. 
McCreary,  5  Id.  147 ;  Kelsey  v.  Dickson,  2  Black,  236). 

TF.  S.  Cogswell,  for  the  plaintiflp,  respondent. 

Akdbews,  J. — The  defendant's  guaranty  was  in 
writing,  contained  in  the  same  instrument  by  which  he 
assigned  the  mortgage.  The  guaranty  was  an  abso- 
lute undertaking  to  pay  the  mortgage  in  the  event  of 
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the  failure  of  payment  by  the  mortgagors.  This  un- 
dertaking could  not  be  varied  by  proof  of  an  oral  agree- 
ment, made  contemporaneously  with  the  guaranty,  that 
the  guarantor  was  only  to  be  bound  on  condition  that 
the  plaintiff  should  keep  the  premises  insured  for  his 
protection.  The  rule  is  elementary  that  such  proof,  in 
the  absence  of  fraud  or  mistake,  is  inadmissible  to 
change  or  qualify  a  written  agreement. 

But  the  answer  of  the  defendant,  although  inartifi- 
cially  drawn,  in  substance  alleges  that  at  the  time  of 
the  execution  of  the  assignment  and  guaranty,  the 
plaintiflp,  in  consideration  of  being  permitted  to  retain 
three  hundred  dollars  out  of  the  purchase-money  of 
the  mortgage,  and  of  the  assignment  to  him  by  the  de- 
fendant of  a  policy  of  insurance  upon  the  premises, 
agreed  with  the  defendant  to  keep  the  premises  insured 
until  the  mortgage  should  become  due,  which  she  neg- 
lected to  do ;  that  the  building  on  the  premises  was 
destroyed  by  fire,  and  that  by  reason  of  such  neglect 
the  security  of  the  defendant  was  lost. 

The  court  on  the  trial  rejected  proof  of  this  agree- 
ment, and  of  the  consideration  therefor,  offered  by  the 
defendant. 

The  rejection  of  this  evidence  is  sought  to  be  sus- 
tained on  the  ground  that  the  written  agreement  is 
conclusively  presumed  to  contain  the  whole  engage- 
ment of  the  parties,  and  that  the  offer  was  an  attempt 
to  engraft  a  new  term  upon  the  written  contract,  which 
was  inadmissible  within  the  rule  disallowing  parol  evi- 
dence for  that  purpose. 

But  we  are  of  opinion  that  the  rule  referred  to  does 
not  apply  to  the  case.  The  writing  was  executed  by 
the  defendant  alone.  It  was  given  in  execution  of  his 
contract  to  assign  the  mortgage  and  guarantee  its  pay- 
ment. The  agreement  was  an  independent  collateral 
engagement,  upon  a  new  condition,  to  keep  the  prem- 
ises insured  for  the  protection  of  the  defendant.    If 
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established,  it  would  not  qualify  or  change  the  defend- 
ant's absolute  undertaking  of  guaranty.  Its  breach 
would  only  give  a  right  of  action,  which  would  be 
available  to  the  defendant  as  a  counter-claim  to  the 
extent  of  the  damages  sustained,  in  reduction  or  extin- 
guishment of  his  liability  on  the  guaranty.  The  cases 
sustain  the  defendant's  claim,  that  the  proof  of  the 
oral  agreement  to  keep  the  premises  insured  was  ad- 
missible, and  would  not  violate  the  rule  that  when  the 
agreement  of  parties  has  been  reduced  to  writing,  that 
alone  is  to  determine  their  respective  obligations  (Bat- 
terman  v.  Pierce,  3  Hilly  171 ;  Hope  v.  Baler,  58  H.  Y. 
380  ;  Lewis  v.  Seabury,  74  Id.  409). 

The  objection  that  the  breach  of  the  plaintiff's  agree- 
ment was  not  in  terms  set  up  in  the  answer  as  a  counter- 
claim is  not  available.  The  facts  showing  the  agreement 
and  its  breach,  and  that  loss  resulted  to  the  defendant 
therefrom,  are  substantially,  although  imperfectly, 
alleged. 

No  objection  to  the  proof  offered  was  made,  so  far  as 
appears,  upon  the  ground  that  the  pleading  was  defect- 
ive ;  and  under  the  statutory  rule,  that  the  allegations 
of  a  pleading  must  be  liberally  construed  with  a  view 
to  substantial  justice  {Code^  %  519),  the  answer  must  be 
regarded  as  sufficient  to  raise  the  question  whether  the 
proof  offered  could  be  rejected  as  in  violation  of  the  rule 
governing  the  admissibility  of  oral  evidence  to  change 
the  written  agreement  (Springer  v.  Dwyer,  50  N.  T. 
19  ;  Isham  v.  Davidson,  52  Id.  237). 

The  Judgment  of  the  general  term  should  be  re- 
versed and  a  new  trial  ordered. 

All  the  judges  concurred. 
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PEOPLE  ex  rel.  AARONSON  ©.  SCHEEL. 

N,   Y.   Supreme  Courtj  First   Department ;  Special 
Tarn  and  Chambers^  October^  1880. 

Mandamus. — ^Inspection    op   Books. — Beneyolent   Associations. 

A  writ  of  mandamus  will  be  issued  to  compel  an  officer  of  a  benevolent 
association  hanng  cbarge  of  the  books  thereof,  and  having  a  lien 
thereon  for  arrears  of  salary,  to  permit  an  inspection  of  them,  upon 
condition  of  their  being  retnmed  to  him  after  such  inspection. 

To  contest  the  officer's 'right  \x)  retain,  by  such  proceedings,  the  relator 
should  take  an  alternative  writ. 

Application  for  a  iDandamns. 

Isaac  Aaronson,  president  of  the  Wloclawker 
Lodge,  No.  6,  Independent  Order  Sons  of  Benjamin, 
applied  foramandamns  to  compel  Abraham  Scheel,  the 
financial  secretary  of  the  association,  to  produce  certain 
books  in  his  possession,  as  such  secretary,  at  a  meeting 
of  the  lodge  on  October  4,  1880. 

The  affidavits  of  the  president  of  the  lodge  and  of 
the  Grand  Master  of  the  order,  on  which  the  order  to 
show  cause  was  granted,  stated  that  the  Independent 
Order  of  the  Sons  of  Benjamin  was  of  a  benevolent 
character,  and  had  about  thirty-one  sister  lodges.  That 
among  its  objects  is  the  payment  to  the  widow  or 
mother  of  a  deceased  member  in  good  standing,  who 
had  paid  his  dues,  of  fifty  cents  from  each  member  of 
the  order.  That  about  two  years  ago  the  defendant 
Scheel  was  elected  financial  secretary  of  the  lodge,  and 
certain  books  were  delivered  into  his  possession.  That, 
according  to  the  rules  of  the  lodge  and  order,  the  finan- 
cial secretary  received  all  initiation  fees,  dues  and  fines, 
and  should  promptly  pay  them  over  to  the  treasurer, 
and  should  at  any  and  all  times  permit  an  inspection 
of  the  books  by  any  of  the  officers  of  the  lodge,  and  at 
every  meeting  have  the  books  there  present.  That  the 
president  of  the  lodge  had  suspended  the  defendant, 
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and  appointed  another  in  his  place ^ro  tempore.    That 
at  meetings  in  August  and  September  last  the  defend- 
ant had  refused  to  produce  the  books.    That  one  of  the 
members  had  died,  leaving  a  mother,  and  it  was  neces- 
sary to  inspect  the  books  to  ascertain  whether  his  dues 
had  all  been  paid,  and  his  mother  was  entitled  to  be  paid 
by  the  order.    That  without  the  books,  or  a  knowledge 
of  their  contents,  the  oificers  of  the  lodge  were  unable 
to  ascertain  the  names  or  residences  of  the  members,  so 
as  to  notify  them  of  the  time  of  meeting ;  to  ascer- 
tain the    status   of    each  member ;    the  amount   of 
moneys  which  should  be  in  the  financial  secretary's 
hands  ;  or  the  general  standing  and  present  condition 
of  the  lodge ;    and  that  his  withholding  the  books 
blocked  up  the  proper  conduct  of  the  business  of  the 
order. 

*  The  respondent  controverted  many  of  the  above 
allegations  ;  denied  that  he  had  refused  inspection  of 
the  books  to  the  proper  oflSicers  ;  claimed  that  his  term 
of  office  would  not  expire  for  several  months,  and  until 
then  it  was  his  duty  to  keep  possession  of  them  under 
the  by-laws,  a  copy  of  which  accompanied  his  affidavit. 
He  claimed  that  he  had  faithfully  performed  the  duties 
of  his  ofBce,  and  had  a  lien  on  the  books  for  his  salary, 
■which  was  in  arrears,  and  should  not  therefore  be  com- 
pelled to  deliver  them  up. 

Henry  H.  Morange^  for  relator. 

F.  S.  ffahUj  for  defendant. 

Lawrence,  J. — ^The  lodge  is  entitled  to  inspect  the 
books  in  the  possession  of  the  respondent,  but  it  is  not 
entitled,  under  the  cover  of  a  proceeding  for  such  in- 
spection, to  obtain  the  removal  of  the  respondent  from 
an  office  to  which  he  was  duly  elected  for  a  term  which 
has  not  yet  expired.    I  cannot  discover  in  the  by-laws 
presented  on  this  motion  that  there  was  any  power 
vested  in  the  relator  as  the  president  of  the  lodge  to 
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suspend  the  respondent.  The  by-laws  do  provide  for 
the  form  of  procedure  to  be  adopted  where  charges 
have  been  brought  against  a  member  who  has  been 
guilty  of  misconduct.  Such  procedure  is  not  alleged 
to  have  been  followed  in  this  case. 

The  respondent  will  therefore  be  directed  to  j)roduce 
the  books  for  inspection  at  the  meeting  appointed  to  be 
held  on  the  4th  of  October,  but  the  books  must  be 
returned  to  the  respondent  after  such  inspection.  If 
the  relator  desire  to  have  an  alternative  writ  to  try  the 
questions  of  fact  which  have  arisen  on  this  motion,  I 
will  grant  it,  but  if  he  desires  a  peremptory,  writ  for 
the  inspection  of  the  books,  it  will  only  be  granted  on 
the  ccnditions  above  stated. 

Ordered  accordingly. 


LAFOND  V.  DEEMS. 
iT.  T.  Court  of  Appeals  J  September^  1880. 

[Reversing  1  Abb.  New  Com.  818.] 

Dissolution    of    Voluktary    Associations. — ^Intbrfbrbncb    of 
Courts  in   Affairs  of  Voluntary  Associations. — 
Accumulations  of  Funds. — ^Partnership. 

Dissolution  of  a  voluntary  association  formoraly  benevolent,  and  social 
purposes  should  be  adjudged  on  complaint  of  members,  if  at  all, 
onl}*  when  the  organization  has  ceased  to  answer  the  ends  of  its  ex- 
istence, and  no  other  mode  of  relief  is  possible. 

Where  an  association  possesses  power  to  suppress  and  punish  the  im- 
proper conduct  of  its  members,  one  complaining  of  such  conduct 
must  resort  to  the  remedies  provided  by  the  association,  before  ap- 
plying to  the  courts  for  relief. 

And  this  rule  is  not  affected  by  the  discontinuance  of  an  appellate 
power  which  had  once  existed,  when  it  does  not  appear  that  any 
appeal  would  have  been  necessary,  if  charges  had  been  presented. 

Courts  should  not,  as  a  general  rule,  interfere  with  the  quarrels  of 
voluntary  associations  so  long  as  their  government  is  fairly  and 
honestly  administered. 
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A  vcluDtary  association,  whose  purpose  is  not  busiDcss,  but  the  benefit 
and  protection  of  its  members,  having  no  power  to  compel  pay- 
ment of  dues,  and  whose  right  of  membersliip  ceases  upon  a  failure 
to  pay  annual  subscriptions,  is  not  a  partnership. 

And  such  an  association  will  not  be  made  a  partnership,  by  the  accu- 
mulation of  a  considerable  fund  of  money,  it  being  accumulated  not 
in  business  but  in  transactions  incidental  to  the  primary  object  of 
the  association,  nor  will  such  accumulations  be  a  ground  for  dis- 
solving the  association. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court  of  the  first  department,  reversing  a 
judgment  of  the  special  term,  which  dissolved  a  volun- 
tary association  and  appointed  a  receiver  of  its  prop- 
erty. 

John  Lafond,  and  two  others,  trustees  of  the  Wash- 
ington Tent  No.  1,  Independent  Order  of  Rechabites, 
brought  this  action  against  their  fellow- members.  The 
society  was  a  mutual  benefit  association,  which  was 
organized  in  1842,  the  objects  of  which  were  '^  mutual 
benefit  in  the  exercise  of  temperance,  fortitude  and 
justice ;  securing  to  its  membership  sympathy  and  relief 
in  times  of  sickness  and  distress,  and  in  the  event  of 
death,  the  decent  observance  of  the  necessary  funeral 
obsequies,  and  is  based  upon  and  seeks  the  extension 
of  the  principles  of  total  abstinence  from  all  intoxiv^a- 
ting  drinks."  In  the  course  of  time  the  association 
accumulated  about  $5,000.  The  plaintiffs  were  regu- 
larly elected  trustees,  and  as  such,  claimed  the  care 
and  custody  of  the  funds. 

In  September,  1875,  one  of  the  defendants,  who 
claimed  to  be  chief  ruler,  served  a  notice  on  the  banks 
in  which  the  funds  were  deposited,  warning  them  not 
to  pay  out  mon^y  except  by  the  order  of  the  tent. 
Discord  and  dissensions  arose  among  the  members,  and 
the  plaintiflfs  therefore  prayed  for  a  dissolution  of  the 
association,  the  appointment  of  a  receiver,  and  for  a 
distribution  of  the  funds  among  the  members. 

Eleven  of  the  defendants,  by  their  answer,  alleged 
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that  the  money  in  question  had  not  been  earned  in  the 
regular  course  of  collection  of  dues,  but  by  outside 
business,  and  that  in  transacting  such  business  bitter 
hostility  had  grown  up.  They  also  prayed  for  a  dis- 
solution, a  division  of  the  funds,  and  that  they  might 
be  permitted  to  organize  as  they  should  see  fit. 

Twenty-six  of  the  defendants  denied  the  copartner- 
ship alleged  in  the  complaint,  and  alleged  that  the  fund 
was  a  trust  fund  for  the  benefit  of  their  order.  They 
admitted  the  election  of  the  plaintiffs  as  trustees,  but 
stated  that  they  had  been  dismissed  by  a  majority  vote 
at  a  subsequent  regular  meeting.  That  the  funds,  ac- 
cording to  the  constitution  and  by-laws,  were  lodged 
with  the  chief  ruler  and  recording  secretary  ;  and  that, 
if  the  trustees  thought  themselves  aggrieved  by  their 
dismissal,  they  should  have  appealed,  either  to  the 
tent,  to  the  high  chief  ruler  of  the  high  tent,  or  to  the 
high  tent  itself,  as  provided  for  in  the  by-laws.  It  ap- 
peared, however,  from  the  evidence,  that  the  high  tent 
had  not  met  since  1860. 

The  parts  of  the  constitution  and  by-laws  relating  to 
the  application  of  its  funds  are  as  follows : 

*' Primary  tents  shall  have  power  to  make  such 
laws  for  the  payment  to  sick  and  funeral  benefits  to 
their  own  members,  as  they  may  deem  expedient,  it  be- 
ing optional  with  each  tent  whether  it  i)rovides  any 
system  of  benefits  or  not. 

"The  stocks,  securities,  investments,  funds  and 
other  properties  of  this  tent  shall  not  be  disposed  of,  or 
transferred  in  whole  or  in  part,  over  $100,  unless  by  a 
motion  at  a  regular  meeting,  &c. 

''The  treasurer  shall  hold  the  moneys  so  received 
for  the  use  of  the  tent,  .  .  deliver  up,  when  re- 
quested  by  the  tent,  all  moneys,  vouchers,  books  and 
papers,  to  whomsoever  the  tent  may  specially  appoint 
to  receive  them." 

A  similar  clause  as  to  the  trustees  required  them 
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**  to  deliver  to  their  successors  in  office,  or  whomsoever 
the  tent  may  appoint,  any  and  all  moneys,  vouchers, 
securities  and  all  other  property  and  effects  of  the 
tent,  vrhich  shall  come  into  their  hands." 

There  was  also  a  clause  that  the  tent  should  never 
be  dissolved  or  disbanded  except  by  unanimous  vote  ; 
and  that  no  motion  to  disband  should  be  entertained  so 
long  as  there  were  ten  members  in  regular  standing. 

Evidence  was  adduced  on  the  trial  tending  to  show 
that  the  meetings  were  very  turbulent  and  boisterous, 
and  all  gentlemanly  instincts  were  forgotten,  while 
parliamentary  rules  were  utterly  disregarded. 

The  special  term  ordered  a  dissolution  of  the  as- 
sociation and  appointed  a  receiver  (see  1  Abb.  New 
Cas.  318).  The  general  term  reversed  this  decision  and 
ordered  a  new  trial,  from  which  decision  the  plaintiff 
appealed. 

W.  S.  Cowles^  for  appellant. 

Wm.  II.  Townley^  for  respondents. 

Miller,  J. — The  organization  which  the  plaintiffs 
seek  to  dissolve  and  close  up,  by  a  distribution  of  the 
funds  belonging  to  the  same,  is  a  voluntary  association 
instituted  for  moral,  benevolent  and  social  objects,  and 
occupies  a  different  position  from  institutions  of  a 
financial  character.  In  view  of  the  purposes  for  which 
such  societies  are  organized,  they  should  not  be  dis- 
solved for  slight  causes,  and  if  at  all,  only  when  it  is 
entirely  apparent  that  the  organization  has  ceased  to 
answer  the  ends  of  its  existence,  and  no  other  mode  of 
relief  is  attainable. 

The  judgment  of  the  special  term  dissolving  the 
association  is  based  upon  the  ground  that  the  division 
of  the  association  into  factions,  and  the  hostile  feeling 
of  the  members  towards  each  other,  were  such  as  to 
render  it  impossible  for  the  members  to  agree  as  to  the 
transaction  of  the  proper  business  of  the  association 
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and  particularly  as  to  the  proper  care  of  the  fund ; 
that  by  reason  thereof  the  enmities  and  differences 
engendered  were  irreconcilable,  and  the  usefulness  of 
the  association  had  departed. 

It  is  not  to  be  disguised  that,  at  some  of  the  meet- 
ings of  the  organization,  severe  and  harsh  language 
was  employed,  unlit  for  the  occasion  and  unbecoming 
the  members  who  used  it.  These  expressions  appear, 
however,  to  have  been  the  result  of  undue  excitement 
and  bad  feeling,  which  had  been  created  by  the  strifes 
and  dissensions  arising  among  the  members  as  to  the 
government  and  control  of  the  association  and  the  acta 
of  some  of  its  officers.  Without  entering  into  an  ex- 
amination of  the  evidence  in  reference  to  these  matters, 
it  is  sufficient  to  say  that  it  was  entii'ely  within  the 
power  of  the  association  to  suppress  conduct  of  this 
character,  and  it  was  not  so  subversive  of  the  organiza- 
tion as  to  require  the  interposition  of  the  power  of  a 
court  of  equity  to  obtain  the  relief  demanded.  It 
would  seem  that,  in  regard  to  most,  if  not  all  the 
charges  made  in  this  respect,  the  organization  applied 
the  proper  remedies ;  the  alleged  disorderly  proceed- 
ings were  suppressed,  and  the  improper  conduct  of  the 
officers  was  in  the  course  of  investigation  and  correc- 
tion when  this  action  was  brought.  The  dissensions 
manifested  at  the  meetings  of  the  association,  the  con- 
duct of  the  members,  and  the  alleged  delinquencies  of 
the  officers  must  be  regarded,  having  in  view  the  con- 
stitution and  by-laws  of  the  association,  and  the  rules 
adopted  for  the  redress  of  grievances  and  for  the 
punishment  or  expulsion  of  unworthy  members.  Arti- 
cle III.  of  the  constitution  declares  what  offenses  are 
punishable,  and  prescribes  the  penalty,  and  in  connec- 
tion with  article  II.  a  system  is  provided  for  preferring 
charges,  and  for  the  trial  of  accused  parties. 

These  provisions  furnish  a  remedy  for  the  redress 
of  grievances  and  for  the  punishment  of  parties  offend- 
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ing,  by  fine,  snspension  and  expulsion.  An  appeal  is 
anthorized  by  any  party  aggrieved,  to  a  highef  tribunal, 
the  high  chief  ruler. 

As  no  complaint  was  made  in  reference  to  the  act  or 
conduct  of  any  member,  and  no  action  taken  as  to  the 
alleged  difficulties,  which  demanded  a  trial ;  in  fact,  no 
movement  whatever  made  on  the  subject,  when  all  ade- 
quate relief  could  have  been  thus  attained,  it  may  well  be 
doubted  whether  the  plaintiffs  occupy  a  position  which 
would  justify  the  interference  of  a  court  of  equity. 

Nor  does  it,  in  my  opinion,  affect  the  rights  of  the 
plaintiffs  to  relief,  that  the  appellate  power  had  not 
met  since  1860,  as  it  does  not  appear  that  any  appeal 
would  have  been  required  from  the  determination  of 
the  association,  if  charges  had  been  presented  and  a 
trial  had  under  the  constitution  and  by-laws.  The  dis- 
continuance of  the  appellate  power  was  an  .  incident 
which  might  possibly  occur,  and  a  risk  assumed  by 
those  who  belonged  to  the  organization.  Of  itself,  it 
would  not  render  a  dissolution  necessary,  and  especially 
when  no  attempt  had  been  made  to  obtain  redress 
within  the  association,  and  it  is  not  apparent  that  its 
exercise  was  in  any  way  important. 

As  the  members  who  are  claimed  by  the  plain  tiffs  to 
have  been  chargeable  with  a  violation  of  the  rules  of 
the  association  were  not  called  upon  to  answer,  so  as  to 
correct  tlie  evils  complained  of,  and  as  the  power  to 
remedy  the  same  was  ample  and  complete,  the  plaintiffs 
are  not  in  a  position  to  seek  the  interposition  of  a  court 
of  ^equity  (Carlen  v.  Dury,  1  Ves.  &  B.  154  ;  White  a. 
Browneli,  6  Ahh.  Pr.  N.  8.  162). 

Courts  should  not,  as  a  general  rule,  interfere  with 
the  contentions  and  quarrels  of  voluntary  associations, 
so  long  as  the  government  is  fairly  and  honestly  ad- 
ministered ;  and  those  who  have  grievances  should  be 
required  in  the  first  instance  to  resort  to  the  remedies 
for  redress  provided  by  their  rules  and  regulations. 
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This  had  not  been  done  in  the  case  considered^  aad, 
under  such  circumstances,  no  action  lies. 

None  of  the  authorities  cited  by  the  plaintiffs  coun- 
sel sustains  the  position  that  the  remedy  is  at  law  or  in 
equity  unless  there  is  well  grounded  cause  for  com- 
plaint ;  and  even  then  an  opportunity  should  be  given 
to  correct  the  cause  of  complaint  within  the  organiza- 
tion, where  it  can  be  properly  done. 

Nor  are  the  plaintiffs  entitled  to  the  relief  claimed 
upon  the  ground  that  the  members  of  the  society  were 
copartners.  Associations  of  this  description  ai-e  not 
generally  partnerships.  There  is  no  power  to  compel 
payment  of  dues,  and  the  right  of  the  member  ceases 
when  he  fails  to  meet  his  annual  subscription.  This 
certainly  is  not  a  partnership,  and  the  rights  of  copart- 
ners as  such  are  not  fully  recognized.  The  purpose  is 
not  business,  trade  or  profit,  but  the  benefit  and  pro- 
tection of  its  members,  as  provided  for  in  its  consti- 
tution and  by-laws.  In  accordance  with  well  established 
rules,  no  partnership  exists  under  such  circumstances 
(3  Kent  Comm.  23 ;  In  re  St.  James'  Club,  13  Eng. 
L.  &  Eq.  589 ;  McMahon  v.  Rauhr,  47  N.  T.  67). 

It  is  claimed  that  the  society  departed  from  the 
objects  of  its  organization  by  the  accumulation  of  funds 
from  the  rents  of  rooms,  and  as  to  that  fund  the  mem- 
bers were  copartners. 

It  appears  that  the  association  originally  was  obliged 
to  hire  more  room  than  was  actually  required,  to  obtain 
the  room  which  they  wanted  for  their  meetings,  and 
that  it  fitted  up,  furnished  and  sub-let  what  was  not 
needed,  and  rented  its  own  room  when  not  in  use. 
From  the  rents  received  a  fund  of  a  considerable 
amount  has  accumulated,  in  connection  with  the  other 
income,  dues,  fines  and  initiation  fees.  The  amount  thus 
on  hand  is  not  so  large  as  to  be  beyond  the  reasonable 
wants  of  an  association  whose  object  was  benevolence 
and  the  practice  of  the  higher  virtues.    The  rentmg  of 
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rooms  was  not  the  business  of  the  association,  bat 
merely  incidental  to  its  primary  object,  and  the  rents 
received  were  the  result  of  accident  and  good  manage- 
ment in  the  exercise  of  a  proper  discretion,  having  in 
view  merely  the  accommodation  and  prosperity  of  the 
association.  There  was,  we  think,  no  such  accumula- 
tion of  funds  as  calls  for  the  dissolution  of  the  associa- 
tion upon  any  such  ground,  or  authorizes  a  conclusion 
that  a  copartnership  was  thereby  created. 

There  is  no  claim  that  the  fund  is  not  properly  in- 
vested, nor  any  disagreement  as  to  the  same.  Nor  is  it 
apparent  that  differences  exist  which  cannot  be  recon- 
ciled, or  wrongs  prevail  which  cannot  be  remedied.  The 
association  was  intended  to  be  perpetuated  as  long  as 
practicable,  and  one  of  its  by-laws  provides  that  it  shall 
not  be  dissolved  unless  by  a  unanimous  vote  ;  another 
declares  that  no  motion  or  resolution  shall  be  enter- 
tained by  the  chair  to  dissolve  the  same  so  long  as  ten 
members  remain  in  good  standing  on  the  books.  It 
should  not  therefore  be  disturbed  unless  for  suflScient 
reasons.  None  such  appear  in  the  case  presented,  and 
the  order  of  the  general  term  should  be  affirmed,  and 
judgment  absolute  upon  the  stipulation  ordered  for 
the  defendants,  who  succeeded,  with  costs. 

All  the  judges  concurred. 

Judgment  accordingly. 


FELLOWS  V.  WALLACE. 

Superior  Court  of  Buffalo^  General  Terrrty  December^ 

1879. 

EvroEKCB. — ^UflURT. — ^Estoppel. 

In  application  of  the  rule  that  oral  evidence  is  competent  to  show 
usury  in  a  written  security,  a  grantee  of  mortgaged  premises  may 
prove  the  negotiations  of  the  parties  to  the  mortgage  pursuant  to 
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which  it  was  m^de,  and  their  acts  and  declarations  made  at  the  time 
of  the  execGtioa  of  the  mortgage,  as  part  of  'he  rea  gesUB, 
The  assignor  of  a  mortgage  is  not  estopped,  by  a  guaranty  of  payment^ 
from  setting  np  its  inralidity,  if  the  assignee  had  knowledge  of  the 
facts  which  rendered  it  Toid. 

Appeal  from  a  jadgment. 

Ephraim  W.  Fellows  bronght  this  action  against 
Josephine  E.  Wallace  and  others,  to  foreclose  a  mort- 
gage. 

Plaintiff  having  recovered  judgment  after  a  trial  of 
the  issues,  defendant  Wallace  appealed. 

Wm.  W.  Lyoji^  tor  the  defendant,  appellant. 

Oeo.  Gorham^  for  the  plaintiff,  respondent. 

SmTH,  J. — ^This  was  an  action  to  foreclose  a  mort- 
gage. The  defense  interposed  was,  that  the  mortage 
was  void  for  usury.  The  appellant  alleged,  and  on  the 
trial  endeavored  to  prove,  that  the  mortgagee,  being  in 
want  of  money,  applied  to  the  defendant  O^Neill,  to 
assist  her  in  procuring  a  loan  upon  the  security  of  the 
mortgaged  premises,  which  she  then  owned;  that 
under  O'Neill's  advice  she  conveyed  the  premises  to 
him,  and  took  from  him  his  bond  and  mortgage  to  her 
(being  the  mortgage  in  suit),  conditioned  to  pay  $3,000 
and  interest,  which,  as  soon  as  executed,  she  sold  and 
assigned  to  the  plaintiff  for  $2, 600;  that  O'Neill  then 
reconveyed  the  premises  to  her,  and  that  the  deed  to 
O'Neill,  and  the  bond  and  mortgage  from  him,  were 
both  without  consideration,  and  were  made  for  the  sole 
purpose  of  obtaining  a  loan  of  money  from  the  plaintiff 
at  a  usurious  rate  of  interest,  by  the  sale  of  the  bond 
and  mortgage  to  him,  which  was  known  to  him  when 
he  purchased  them  and  took  the  assignment.  The  ap- 
pellant, who  holds  a  part  of  the  mortgaged  premises  by 
grant  from  the  mortgagee,  offered  to  prove  the  forego- 
ing allegations,  by  showing  what  O'Neill  and  the 
mortgagee  said  and  did,  when  the  deed  to  him  and  the 
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bond  and  mortgage  were  executed ;  and  that  they  had 
no  other  inception  or  consideration  than  is  above 
stated.  But  the  evidence  was  objected  to,  on  the 
ground  that  what  took  place,  and  whatever  agreement 
was  made  between  the  mortgagee  and  O'Neill  previous 
to  the  execution  of  the  deed,  bond  and  mortgage,  was 
merged  in  those  instruments,  and  the  evidence  was 
therefore  inadmissible ;  and  that  the  deed,  bond  and 
mortgage  showing  upon  their  face  a  good  consideration, 
were  conclusive  evidence  of  such  consideration,  and 
could  not  be  impeached  or  attacked  by  parol  evidence. 
UiK)n  these  objections,  the  appellant's  evidence  was 
excluded,  and  it  is  now  insisted  that  the  objections 
were  valid,  and  that  there  was  no  error  in  excluding  the 
evidence  offered. 

It  i^  the  established  rule  that  parol  evidence  shall 
not  be  received  to  contradict,  or  vary  the  terms,  of  a 
valid  written  instrument.  But  the  rule  is  not  infringed 
by  the  admission  of  parol  evidence  showing  that  the 
instrument  is  altogether  void,  or  that  it  never  had  any 
legal  existence  or  binding  force,  either  by  reason  of 
fiTiud,  or  for  want  of  consideration,  or  of  due  execu- 
tion and  delivery,  or  for  the  illegality  of  the  subject- 
matter;  or  that  it  was  made  for  the  furtherance  of 
objects  forbidden  by  law,  whether  it  be  by  statute,  or 
by  an  express  rule  of  the  common  law,  or  by  the  gen- 
eral policy  of  the  law.  And  this  qualification  of  the 
rule  applies  to  all  contracts,  whether  under  seal  or  not. 
Any  other  doctrine  would  make  it  easy  to  nullify  or 
avoid  every  law,  statutory  or  otherwise,  which  makes 
a  contract  unlawful  or  invalid.  It  would  only  be  neces- 
sary to  go  through  the  form  of  executing  a  contract 
valid  on  its  face,  with  writing  and  a  seal,  if  these  were 
conclnsive.  The  rule  would  then  operate,  not  for  the 
fartherance  of  justice,  but  as  a  shield  to  cover  frauds 
and  wrongs  (Mechanics'  Bank  v.  New  York  &  New 
Haven  R.  R.  Co.,  13  N.  T.  699,  638  ;  Clark  v.  Sisson, 
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22  Id.  312 ;  1  GreenL  Eo.  §  284).  But  it  hardly  needs 
the  citation  of  authority  to  establish  so  obvious  a  prin- 
ciple. It  is  the  valid  contract  which  is  protected  by 
the  rule  in  respect  to  parol  evidence,  not  that  which  is 
illegal  and  void.  And  justice  can  discern,  through  all 
the  masks  of  form,  the  real  features  of  the  contract. 

The  appellant  should  have  been  allowed  to  prove 
what  took  place  between  O'Neill  and  the  mortgagee, 
in  respect  to  the  deed  to  him,  and  the  bond  and  mort- 
gage, when  their  execution  was  planned  and  immedi- 
ately before  they  were  made.  Their  declarations  and 
acts  then  were  a  part  of  the  res  gesicB  in  the  making  of 
the  contract.  They  explain  the  true  character  and 
purpose  of  the  written  instruments,  and  unfold  the 
nature  and  design  of  the  tmnsaction  in  which  the  par- 
ties were  engaged.  Such  acts  and  declarations,  con- 
temporaneous with  the  main  facts  which  the  instru- 
ments were  intended  to  evidence,  and  so  connected  with 
them  as  necessarily  to  illustrate  their  true  character, 
are  always  competent  proofs  in  such  cases,  and  their 
exclusion  in  this  case  was  error. 

The  plaintiff  indeed  claims  that  the  defendant  is 
estopped  from  setting  up  the  invalidity  of  the  mortgage, 
by  the  guaranty  of  its  payment  contained  in  the  as- 
signment thereof  to  the  plaintiff  by  the  defendant's 
grantor ;  that  the  guaranty  was  in  legal  effect  a  war- 
ranty that  the  bond  and  mortgage  were  valid  and  free 
from  any  impeachment  or  defense.  This  may  be  con- 
ceded, with  this  qualification — that  the  assignment  can 
have  no  such  legal  effect,  if  the  plaintiff  took  it  with 
the  knowledge  of  the  truth  of  the  facts  claimed  to 
exist,  which  made  the  mortgage  usurious  in  its  inception 
and  void.  An  estoppel  is  created,  when  a  party  causes 
another  to  believe  the  existence  of  the  facts  to  which 
the  estoppel  relates,  and  the  other  acts  upon  such  belief. 
If  the  assignee  of  a  mortgage  sets  up  an  estoppel 
against  the  mortgagor,  based  on  the  warranty  or  assur- 
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ance  of  the  validity  of  the  security  by  the  mortgagor, 
the  latter  may  show  that  the  assignee  could  not  have 
believed  or  acted  upon  such  warranty  or  assurance, 
because  he  well  knew  that  the  mortgage  was  void. 

In  this  case  the  appellant  was  debarred  from  prov- 
ing the  usury  alleged ;  and  she  certainly  could  not 
prove  that  the  plaintiff  knew  of  its  existence,  until  she 
had  proved  that  it  did  exist.  The  proper  and  regular 
order  of  proof  was,  first,  to  prove  the  usury,  and  then 
that  it  was  known  to  the  plaintiff.  Indeed,  the  appel- 
lant offered,  in  effect,  to  show  that  the  plaintiff  mast 
have  had  some  connection  with  the  alleged  illegal  agree- 
ment between  O'Neill  and  the  mortgagee,  and  must  have 
been  informed  of  it,  but  the  offer  was  excluded.  It  is 
true  the  case  is  somewhat  obscure  in  its  statement  of 
the  offer  made  by  the  appellant's  counsel,  and  the  de- 
fense would  seem  not  to  have  been  conducted  in  a  very 
scientific  manner ;  but  we  think  the  purport  and  intent 
of  the  offer,  as  we  have  stated  it,  may  fairly  be  inferred 
from  the  case.  It  is  not  important,  however,  for  the 
erroneous  application  on  the  trial  of  the  rule  which  we 
have  considered  in  respect  to  parol  evidence,  renders  it 
proper  to  grant  a  new  trial. 

The  judgment  must  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 


HEEa  V.  LIGHT. 
JV.  T.  Court  of  Appeals^  May^  1880. 

[Reversing  10  Hun^  257.] 

NuiBAiTCE. — ^£vn>ENCB. — Manufactubb  of  Firewobes. — Questions 

OF  Law  and  Fact. 

An  action  can  be  maintained  against  the  owner  of  a  powder  magazine 
which  explodes,  to  the  injury  of  plaintiffs  adjoining  dwelling,  with- 
oat  showing  negligence. 
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The  fact  that  an  explosion  took  place  in  a  powder  magazine,  without 
apparent  cause,  tends  to  show  that  it  was  dangerous,  and  liable  to 
injure  the  neighboring  property. 

Whether  the  keeping  or  manufacture  of  gunpowder  or  fireworks  con- 
stitutes a  nuisance,  depends  upon  the  locality,  quantity,  aud  tm- 
rounding  circumstances,  and  not  entirely  on  the  degree  of  can 
used.     It  is  not  necessarily  a  nuisance,  per  se. 

The  fact  that  such  an  establishment  is  outside  the  city  limits  does  not 
relieve  the  owner  from  responsibility  or  alter  the  rule,  if  it  is  near 
other  buildings. 

A  liability  to  explosion,  which  cnnnnt  be  avoided  by  the  greatest  cato, 
is  sufficient  in  some  localities  to  render  the  establishment  a  private 
nuisance. 

It  should  be  left  to  the  jury  to  determine,  from  the  dangerous  charac- 
ter of  the  business,  the  proximity  to  other  buildings  and  the  attend- 
ant circumstances,  whetlier  a  building  for  the  manufacture  and  stor- 
age of  fireworks  is  a  private  nuisance. 

Private  nuisance  defined,  and  various  kinds  specified. 

One  has  no  right  to  keep  gunpowder  in  a  place  where,  in  case  of  ex- 
plosion, it  would  bo  liable  to  injure  the  dwelling-houses  of  those  re- 
siding near  by. 

People  0.  Sands,  1  Johns.  78,  and  Fillo  «.  Jones,  2  Al/b.  Ct.  App,  Bet, 
121, — distinguished. 

Frank  Heeg  sued  Philip  Licht  to  recover  damage  for 
an  injury  to  his  premises,  caused  by  an  explosion  of  a 
powder  magazine,  belonging  to  the  defendant. 

The  defendant's  buildings  were  about  one  hundred 
and  seventy-live  feet  from  the  plaintiff's  premises,  and 
were  used  for  making  and  storing  fireworks. 

The  action  was  sought  to  be  maintained  upon  the 
ground  that  the  manufacturing  and  storing  of  fireworks, 
and  the  use  and  keeping  of  materials  of  a  dangerous 
and  explosive  nature  for  that  purpose,  constituted  a 
private  nuisance,  for  which  the  defendant  was  liable  to 
respond  in  damages,  without  regard  to  the  question 
whether  he  was  chargeable  with  carelessness  or  negli- 
gence. The  defendant  had  constructed  a  powder  mag- 
azine upon  his  premises,  with  the  usual  safeguards, 
which,  without  any  apparent  cause,  exploded,  and 
caused  the  injury  complained  of. 
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The  judge,  upon  the  trial,  charged  the  jury  that 
they  must  find  for  the  defendant,  unless  they  found 
that  the  defendant  carelessly  and  negligently  kept  the 
gunpowder  upon  his  prenaises.  The  judge  refused  to 
charge  that  the  powder  magazine  was  dangerous  in  it- 
self to  the  plaintiff  and  his  property,  and  was  a  private 
nuisance,  and  the  defendant  liable  to  the  plaintiff, 
whether  it  was  carelessly  kept  or  not ;  and  the  plaint- 
iff duly  excepted  to  the  charge  and  the  refusal  to 
chai'ge. 

TJie  Supreme  Oourt^  at  general  term,  held  that  the 
keeping  of  gunpowder  was  not  a  nuisance  when  proper 
precautions  were  used,  and  that  there  could  be  no  re- 
covery in  the  absence  of  evidence  of  negligence  (Re- 
ported in  16  Hurij  257). 

From  that  decision  plaintiff  appealed  to  this  court. 

PJiilip  8.  OrooJce^  for  plaintiff,  appellant. — I.  The 
keeping  of  gunpowder  by  the  defendant  in  the  vicinity 
of  the  plaintiff's  dwelling-house  was  a  private  nuisance 
(3  Black.  Comm.  215  ;  2  Greenlf.  Ed.  §  466 ;  Wood  on 
Nuisance,  §  142  ;  /(i.  §  1 ;  4  Wait  Actions  &  Def.  726  ; 
16  Vesey,  617). 

II.  The  charge  to  the  jury  that  they  must  find  for 
the  defendant  '*  unless  they  found  that"  he  "carelessly 
and  negligently  kept  the  gunpowder  on  the  premises," 
was  error. 

III.  The  keeping  of  the  gunpowder  by  the  defend- 
ant rendered  the  enjoyment  of  life  within  plaintiff's 
house  uncomfortable  from  the  reasonable  anticipation 
of  danger.  A  man  cannot  erect  a  nuisance  to  the  annoy- 
ance of  the  adjoining  proprietor,  even  for  the  purposes 
of  lawful  trade  (Aldred's  Case,  9  Coke,  58;  Hays  v. 
Cohoes  Co.,  2  N.  Z.  159  ;  Tremain  v.  Cohoes  Co.,  2  Id. 
163 ;  Pixley  v.  Clark,  35  Id.  520,  523,  rev'g  32  Barb. 
205). 

lY .  The  liability  for  explosions  caused  by  steam  and 
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those  caused  by  gunpowder  is  different  (Weir's  Appeal, 
74  Penn.  St.  230 ;  Losee  c.  Burnham,  51  N.  T.  476, 
rev'g  61  Barb.  86). 

Downing  &  ^aiibrough,  for  defeadants,  respond- 
ents.— I.  The  roToplaint  does  not  stat«  facts  sufficient  to 
constitute  defendant's  business  a  nuisanoe  (People  e. 
Sands,  1  Johns.  78). 

II.  The  keeping  of  gunpowder  in  a  proper  magazine 
is  not^^  se  a  nuisance  (People  v.  Sands,  supra). 

III.  The  only  ground  on  which  the  magazine  conid 
be  held  a  nuisance  would  be  that  it  was  carelessly  and 
negligently  maintained. 

ly.  It  was  necessary  to  show  negligence  on  the  part 
of  the  defendant  (Pillo  v.  Jones,  2  Abb.  Ct.  App.  Dec. 
121). 

MiLLBB,  J. — [After  reciting  the  facts.] — We  think 
that  the  chai^  was  erroneous  and  not  warranted  by  the 
facts  presented  npou  the  trial.  The  defendant  bad 
erected  a  bnilding  and  stored  materials  therein,  which 
from  their  character  were  liable  to  ahd  actually  did  ex- 
plode, causing  injury  to  the  plaintiff.  The  fact  that  the 
explosion  took  place  tends  to  establish  that  the  maga- 
zine was  dangerous  and  liable  to  cause  injury  to  the 
property  of  those  residing  in  the  vicinity. 

The  legality  of  works  of  this  description  must  de- 
pend upon  the  neighborhood  in  which  they  are  situ- 
ated. In  a  city,  with  buildings  immediately  coutig- 
iersons  constantly  passing,  there  could  be  no 
Lat  such  an  erection  would  be  unlawful  and 
3d.  An  explosion  under  such  circom- 
idependent  of  any  mnnicipal  regulations, 
ler  the  owner  amenable  for  all  damages 
refrom.  That  thedefendant'sestablishnaent 
>  of  the  territorial  limits  of  a  city  does  not 
owner  from  responsibility  or  alter  the  case, 
erous  erection  was  in  close  contiguity  with 
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dwelling-houses  or  buildings,  which  might  be  injured 
or  destroyed  in  case  of  an  explosion.  The  fact  that  the 
magazine  was  liable  to  such  a  contingency,  which  could 
not  be  averted,  or  guarded  against,  by  the  greatest  de- 
gree of  care  and  vigilance,  evinces  its  dangerous  char- 
acter, and  might,  in  some  localities,  render  it  a  private 
nuisance. 

In  such  case  the  rule  which  exonerates  a  party  en- 
gaged in  a  lawful  business,  when  free  from  negligence, 
has  no  application. 

The  work  does  not  necessarily  constitute  a  nuisance 
per  se.  That  depends  upon  the  locality,  the  quantity, 
and  the  surrounding  circumstances,  and  not  entirely 
upon  the  degree  of  care  used. 

In  the  case  at  bar  it  should  have  been  left  for  the 
jury  to  determine  whether,  from  the  dangerous  char- 
acter of  the  defendant's  business,  the  proximity  to 
other  buildings,  and  all  the  facts  proved  upon  the  trial, 
the  defendant  was  chargeable  with  maintaining  a 
private  nuisance,  and  answerable  for  the  damage  result- 
ing from  the  explosion. 

A  private  nuisance  is  defined  to  be  anything  done  to 
the  hurt  or  annoyance  of  the  lands,  tenements  or  here- 
ditaments of  another  (3  Black,  Comm.  21 G).    Any  un- 
warrantable, unreasonable,  or  unlawful  use,  by  a  person, 
of  his  own  property,  real  or  personal,  to  the  injury  of 
another,  comes  within  the  definition  stated,  and  renders 
the  owner  or  possessor  liable  for  all  damages  arising 
from  such  use  ( Wood  on  Nuisances^  %  1,  and  cases 
cited).     The   cases   which   are   regarded    as  private 
nuisances  are  numerous,  and  the  books  are  full  of  decis- 
ions holding  the  parties  answerable  for  the  injuries 
iv^hich  result  from  their  being  maintained.    The  rule  is 
of  universal  application  that,  while  a  man  may  prose- 
cate  such  business  on  his  own  premises,  he  has  no 
right  to  erect  and  maintain  a  nuisance  to  the  injury  of 
an  adjacent  proprietor  or  of  his  neighbors,  even  in  the 
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pursuit  of  a  lawful  trade  (Aldred's  Case,  9  Coke,  68; 
Brady  v.  Weeks,  3  Barb.  159 ;  Dubois  v.  Budlong,  15 
Abb.  Pr.  445  ;  Weir's  Appeal,  74  Penn.  St.  230). 

While  one  class  of  the  reported  cases  relate  to  the 
prosecution  of  a  legitimate  business,  which  of  itseU 
produces  inconvenience  and  injury  to  others,  anotb^ 
class  refers  to  acts  done  on  the  premises  of  the  owp^W 
which  are  themselves  dangerous  to  the  property  anA- 
persons  of  others,  who  may  reside  in  the  viciavX^  ^^^ 
who  may  by  chance  be  passing  along  or  in  the     ^it  ^^i  j») 
borhood  of  the  same.     Of  the  former  class  are  e^^^^^^  o( 
slaughter-houses,  fat  and  offal  boiling  establislLxr^^z^/;^ 
hog  sties,  or  tallow  manufactories  in  or  near  sjt,     <^7tj; 
which  are  offensive  to  the  senses,  and  render  the  c^-i^jfa^- 
ment  of   life    and  property  uncomfortable  {Csm,  t-lirx  v. 
Valentine,  9  Paige^  575  ;  Brady  v.  Weeks,  3  Bari^-  1.S9 ; 
Dubois  n.  Budlong,  15  Abb.  Pr.  445  ;  Rex  v.  ^n^i^es  1 
Burr.  337;  2  Black.  Comm.  215;  Farrand  v.  Ma.x-sliall, 
21  Barb.  421).     It  is  not  necessary  in  these  cas»^    that 
the  noxious  trade  or  business   should  endang^^^      ^^ 
health  of  the  neighborhood.     So,  also,  the  use  ^'^'^ 
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premises  in  a  manner  which  causes  a  noise  so  co*^^**^ 


ous  and  excessive  as  to  produce  serious  annoya^^^^^'., 
vapors  or  noxious  smells,  or  the  burning  of  a  bri(?l^' 
from  which  gases  escape,  which  injure  the  trees  ^:>'  ^ 
sons  in  the  neighborhood.     Of  the  latter  are      ^    t\i^ 
where  the  owner  blasts  rocks  with  gunpowder,  a^^^       j 
fragments  are  liable  to  be  thrown  on  the  premis^*^  ^  ^^ 
injure  the  adjoining  dwelling-houses,  or  the  owc»^^'     y 
persons  there  being,  or  where  i)ersons  traveling        ^b 
be  injured  by  such  use  (Way  v.  Cohoes  Co.  3    ^^^/^. 
42,  affirmed  2  N.  Y.  159 ;  Tremaine  v.  Cohoes  Co-  »  ,  ^ 
163 ;  Pixley  n.  Clark,  35  Id.  663).     The  cases  last   ^^^jje 
rest  upon  the  maxim  sic  utere  tuo,  &c.,  and  whex^'^      ^f 
right  to  the  undisturbed  possession  and  enjoy m^^ 
property  comes  in  conflict  with  the  rights  of  ot^  j 
that  it  is  better  as  a  matter  of  public  policy  that  a 
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individual  should  refrain  from  the  use  of  his  land  for 

special  purposes  injurious  to  his  neighbor  and  to  others, 

than  that  the  latter  should  be  deprived  of  the  use  of 

their  property  altogether  or  be  subjected  to  the  great 

danger,  loss  and  injury  which  might  result  if  the  rights 

of  the  former  were  without  any  restriction  or  restraint. 

The  keeping  of  gunpowder  or  other  materials  in  a 

place  or  under  circumstances  where  it  would  be  liable, 

in  case  of  explosion,  to  injure  the  dwelling-houses  or 

the  persons  of  those  residing  in  close   proximity,  we 

think,  rests  upon  the  same  principle  as  in  the  cases  last 

cited^  and  is  governed  by  the  same  general  rules.     An 

individual  has  no  more  right  to  keep  a  magazine  of 

powder  upon  his  premises,  which  is  dangerous,  to  the 

detriment  of  his  neighbor,  than  he  is  authorized  to 

engage  in  any  other  business   which  may   occasion 

serious  consequences. 

The  counsel  for  the  defendant  relies  upon  the  case 
of  the  People  v.  Sands  (1  Johns,  78),  to  sustain  the 
defendant's  business  was  neither  a  jiublic  nor  private 
nuisance.    That  was  an  indictment  for  keei^ing  a  quan- 
tity of  gunpowder  near  dwelling-houses  and  near  a 
public  street ;  and  it  was  held  (Spencer,  J.,  dissenting) 
that  the  facts  as  charged  did  not  amount  to  a  nuisance, 
and  that  it  should  have  been  alleged  to  have  been  neg- 
ligently and  improvidently  kept.     It  will  be  seen  that 
the  case  was  disposed  of  upon  the  form  of  the  indict- 
ment ;  and  while  it  may  well  be  that  an  allegation  of 
negligence  is  necessary  where  an  indictment  is  for  a  pub- 
lic nuisance,  it  by  no  means  follows  that  negligence  is 
essential  in  a  private  action  to  recover  damages  for  an 
alleged  nuisance. 

In  Myers  zj.  Malcolm  (6  Hill^  292),  it  was  held  that 
the  act  of  keeping  a  large  quantity  of  gunpowder  in- 
sufficiently secured,  near  other  buildings,  thereby  en- 
dangering the  lives  of  persons  residing  in  the  vicinity, 
amounted  to  a  public  nuisance ;  and  an  action  would 
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t  s.rr  :;:.Ti::..rt^  -r^t!r»  ix  *:r:L:ftc:a  occmrea  causing 
zzjzz^  '^iz^iT^  Cj-  J^  cl±lz  People  r.  Sands, 
I LZ •--  •  siT^ :  •"  T^ua  liii:  Tiii-rfTie  ihai  nothing  will  be 
fn-iiOiLi-i  ic  uJirr^ti  : :  sLjinnxiiiniictiiient,  the  court 
sLj.  lj^T.ri:i  "fi&j  BiiLli  see.  ;he  house  may  have 
bitro.  icii-  I'l.  :  iil  5»rzr»d  f  ;r  lie  purpose  of  keeping 
p:nrL=^:3.  iSf:iiivxji$  rn  to  expose  the  neighbor- 
iiictL"  i:iii  L*  ii-is  sr^eral  a.:i::-rides  to  uphold  the 
c:i:G±:ri.  t"::lt  irifrr*  x'^z.riz'w-i'SS'  is  kept  in  sach  a  place 
x£  2*  iiJLrfr:*::^*  r:  ii:*  ;^\ir::ani3  or  passengers,  it  will 
te  r^ctri-el  i5  a  j^-^^^re.  Tie  case  of  People  t>. 
ro-^tis,  5*  z.:c.  il-ic^iaa.  cocir^llia^  uiM>n  the  question 
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FL-:*  T-  *  :ci«  ?  J.:-3.  C?.  App^  Dee^  121)  is  also  re- 
}>id  ^pcc^  ^ci  d^s  r:-t  soscaia  the  doctrine  contended 
f  :c:  ii.i  ii  is  rbere  h-rll  that  an  action  for  damages 
ci^isei  \j  rb»  exjijsiza  of  fireworks  may  be  main* 
lained  T:T«:a  ;be  tbrecry  ih::t  the  defendant  was  guilty 
cf  a  wror^Til  and  unlawfol  act«  ot  of  default  in  keep- 
ing them  at  the  place  they  were  kept,  because  they 
weie  lialle  to  57«.»::;aneoas  combustion  and  explosion. 
It  is  ap Target  that  negli^nce  alone  in  the  keeping  of 
gunpowder  is  n  3t  contrculing ;  and  that  danger  arising 
from  locality  where  fireworks  or  gunpowder  are  kept  is 
to  be  taken  into  consideration  in  maintaining  an  action 
of  this  character. 

We  think  that  the  request  to  charge  was  too  broad, 
and  properly  refused.  The  charge  should  have  been 
in  conformity  with  the  rule  herein  laid  down.  As  a 
new  trial  must  be  granted  for  the  error  of  the  judge  in 
the  charge  an  extended  discussion  of  the  last  question 
is  not  required. 

The  judgment  must  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 
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CAMPBELL  V.  CRAMPTON, 
U.  8.  Circuit  Courts  Northern  DisLofNewYorJc,lS&0. 

Conflict  of  Laws. — ^Pbomisb  of  Marriage. — Place  of  Perform- 
AKcs  of  Marriage. — Marriage  between  Ksphew  and  Aunt. 

An  agreement  between  a  nephew  and  an  aunt,  to  be  married  in  the 
State  of  New  York,  is  void,  if  made  in  Alabama,  where  such  mar- 
riages are  prohibited,  and  will  not  sustain  an  action  in  New  York. 

The  law  of  the  place  where  a  contract  is  made  governs  as  to  the 
capacity  of  the  parties,  although  it  is  to  be  performed  elsewhere. 

The  pkce  of  performance  of  an  agreement  to  marry  is  the  place  where 
the  parties  are  to  reside  and  discharge  their  marital  relations,  and 
not  the  place  where  the  marriage  is  solemnized.         , 

Relatives  of  the  half  blood  are,  equally  with  those  of  the  whole  blood, 
included  in  the  degrees  of  consanguinity  within  which  marriages 
are  prohibited. 

Although  a  marriage  between  a  nephew  and  an  aunt  would  be  valid 
in  New  York,  yet  an  agreement  to  marry  contracted  between  such 
persons,  would  be  void  as  against  decency  and  public  policy. 

Motion  by  defeDdant  on  a  case  and  exceptions  for  a 
new  trial. 

The  action  was  brought  by  Nancy  V-  Campbell 
agaiqst  Osborn  L.  Crampton,  for  breach  of  promise  of 
marriage.  The  domicil  of  the  plaintiff  was  in  the  State 
of  New  York.  The  marriage  engagement  was  made  in 
Alabama  in  October,  1873,  and  continued  thereafter 
until  September,  1878,  when  the  defendant  married 
another  woman.  The  action  was  commenced  in  the 
supreme  court  of  New  York,  and  was  removed  to  this 
court  by  the  defendant.  The  further  facts  sufficiently 
appear  in  the  opinion. 

John  T.  Joyce  {Ransom  &  Joyce^  attorneys),  for 
plaintiff. 

W.  F.  Coffgswelly  and  A.  K.  Potter  (  W.  B.  Doug- 
las^  attorney),  for  defendant. 
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Wallace,  J. — The  plaintiflf  having  recovered  a  ver- 
dict for  $10,000  for  breach  of  contract  of  marriage,  the 
defendant  now  moves  for  a  new  trial,  alleging  error  in 
the  rulings  upon  the  trial. 

The  plaintiflf  is  a  half  sister  of  the  defendant's 
mother.  She  was  temporarily  residing  at  Mobile, 
Alabama,  which  was  the  domicil  of  the  de&ndant, 
when  the  marriage  engagement  took  place.  Subse- 
quently plaintiflf  returned  to  the  State  of  New  York. 
The  evidence  authorized  the  jury  to  Bind  that  at  the 
time  of  the  engagement  to  marry,  the  parties  did  not 
contemplate  an  early  marriage ;  that  it  was  not  until 
after  the  plaintiflf  had  removed  to  the  State  of  New 
York,  that  any  definite  plan  as  to  the  time  or  place  of 
the  marriage  was  entertained ;  and  that  then  it  was 
contemplated  that  the  parties  should  be  married  at 
some  convenient  future  time,  in  the  State  of  New  York. 
No  question  was  raised  upon  the  trial  of  an  intent  to 
marry  in  New  York  for  the  purpose  of  evading  the 
laws  of  Alabama. 

By  the  statutes  of  Alabama,  marriage  betweeti  the 
son  and  the  sister  of  his  mother  is  declared  to  be  in- 
cestuous and  void,  and  such  persons  who  marry  or 
who  cohabit  together  are  declared  guilty  of  crime  and* 
punishable  by  imprisonment.  By  the  statutes  of  New 
York,  marriages  between  parents  and  children,  includ- 
ing grandparents  and  grandchildren  of  every  degree, 
ascending  and  descending,  and  between  brothers  and 
sisters  of  the  half,  as  well  as  of  the  whole  blood,  are 
declared  to  be  incestuous  and  absolutely  void. 

The  jury  were  instructed  that  while  the  parties 
could  not  lawfully  contract  marriage  in  the  State  of 
Alabama,  and  the  promises  for  such  a  marriage  would 
be  void,  they  could  lawfully  marry  in  the  State  of 
New  York  ;  and  if  *by  the  terms  of  their  promises  of 
marriage  the  promises  were  to  be  fulfilled  by  a  marriage 
in  New  York,  the  agreement  was  valid,  and  plaint- 
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iflf  upon  proving  a  breach  could  recover  damages.  If 
this  instruction  was  erroneous,  the  motion  for  a  new 
trial  must  prevail. 

This  ruling  involves  several  novel  questions  of  law 
which  could  not  be  satisfactorily  considered  upon  the 
trial.  Some  of  these  questions  arise  under  that  diffi- 
cult and  perplexing  branch  of  jurisprudence  which  re- 
lates to  the  conflict  of  laws  of  different  States,  as  to 
which  it  was  well  remarked  by  Porter,  J.,  in  Saul  v. 
His  creditors  (17  Mart.  La.  570) :  "  Oar  former  experi- 
ence has  taught  us  that  questions  of  this  kind  are  the 
most  embarrassing  and  difficult  of  decision  that  can 
occui)y  the  attention  of  those  who  preside  in  courts  of 
justice." 

The  first  question  which  the  instructions  present  is 
whether  the  agreement  of  the  parties  is  controlled  by 
the  law  of  Alabama  or  by  that  of  New  York.  As  the 
statute  of  Alabama  declares  a  marriage  between  per- 
sons related  as  are  the  parties  void  and  criminal,  if  the 
law  of  Alabama  controls,  no  agreement  having  such  a 
marriage  as  its  consideration  can  be  enforced.  The 
ruling  upon  the  trial  proceeded  upon  the  theory  that 
the  agreement  was  governed  by  the  law  of  New  York, 
because  the  promises  were  to  be  fulfilled  in  New  York. 

It  would  seem  that  the  question  whether  the  validity 
of  a  contract,  made  in  one  place  and  to  be  performed  in 
another,  is  to  be  determined  by  the  law  of  the  place 
where  the  contract  is  made  or  by  the  law  of  the  place  of 
performance, could  not  at  this  day  be  a  doubtful  or  open 
one.  There  is  certainly  very  high  authority  to  sustain 
the  ruling  on  the  trial..  In  Story's  Conjflict  of  Laws 
(§  242),  the  rule  is  stated  thus :  "  Generally  speaking, 
the  validity  of  the  contract  is  to  be  decided  by  the  law 
of  the  place  where  it  is  made,  unless  it  is  to  be  per- 
formed in  another  country  ;  for,  as  we  shall  presently 
see,  in  the  latter  case  the  law  of  the  place  of  perform- 
auce  is  to  govern."     Again,  the  learned  author  says, 
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*•  the  rules  already  considered  suppose  that  the  per- 
fonnauce  of  the  contract  is  to  be  in  the  place  where  it 
is  made,  either  expressly  or  by  tacit  implication..  But 
when  the  contract  is  either  expressly  or  tacitly  to  be 
performed  in  any  other  place^  then  the  general  rule  is 
in  conformity  with  the  presumed  intention  of  the  par- 
ties, that  the  contract  as  to  its  validity,  nature,  obliga- 
tion, and  interpretation  is  to  be  governed  by  the  law  of 
the  place  of  performance  "  {CoT{flici  of  LatoSy  §280).  In 
Andrews  r.  Pond  (13  Peters^  65),  the  doctrine  is  briefly 
stated  thus :  "The  general  principle  in  relation  to  con- 
tracts made  in  one  place  to  be  executed  at  another  is 
well  settled.  They  are  governed  by  the  laws  of  the 
place  of  performance." 

On  the  other  hand,  the  rule  is  laid  down  in  a  very 
recent  case  as  follows :  "  Matters  bearing  upon  the  exe- 
cution, the  interpretation  and  the  validity  of  a  contract 
are  determined  by  the  law  of  the  place  where  the  con- 
tract is  made.  Mattera  connected  with  the  perform- 
ance are  regulated  by  the  law  prevailing  at  the  place 
of  performance.  Mattera  respecting  the  remedy,  such 
as  the  bringing  of  suits,  admissibility  of  evidence, 
statutes  of  limitations,  depend  upon  the  law  of  the 
place  where  suit  is  brought"  (Scudder  v.  Union  Na- 
tional Bank,  1  OUo,  406).  The  question  in  that  case 
was  whether  a  i>arol  promise  made  in  Illinois  to  accept 
a  bill  payable  in  Missouri  was  a  contract  governed  by 
the  law  of  Illinois  or  Missouri  ;  and  it  was  held  to  be 
an  Illinois  contract,  and  governed  by  the  law  of  that 
State.  The  court  say :  "  The  contract  to  pay  the  bill 
was  a  different  contract  from  that  of  acceptance." 

The  parol  promise  being  valid  by  the  law  of  Illinois 
was  valid  everywhere.  This  was  all  it  was  necessaty  ^^ 
decide,  and  while  the  statement  of  the  general  princi- 
ples of  the  law  relative  to  contracts  made  in  one  State 
to  be  performed  in  another,  is  entitled  to  great  r^sp^^ 
from  the  high  authority  of  the  court  from  which  it  ^^ 
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enunciated,  it  is  not  controlling  upon  the  present  ques- 
tion, and  will  be  found  quite  inadequate  in  its  applica- 
tion to  a  great  variety  of  cases  which  present  questions 
of  the  conflict  of  laws.     So  far  as  the  validity  of  a  con- 
tract depends  upon  the  formalities   requisite  to  its 
binding  force,  the  general  rule  expressed  by  the  text 
writers  is  that  the  test  depends  upon  the  law  of  the 
place  where  the  contract  is  made  ( Westlakej  §  175).   An 
illustration  is  the  case  of  an  unstamped  contract  made 
in  a  country  where  a  stamp  is  required.    Even  in  this 
case  the  authorities  conflict,  and  Judge  Stoky  says  it 
might  be  different  if  the  contract  were  payable  in  an- 
other country  where  no  stamp  is  required  (see  Story 
Confi.  L.  §  260  and  notes).    Wharton  (Covfl.  L.  §  401) 
states  the  general  rule  thus:  "Obligations  in  respect 
to  their  mode  of  solemnization  are  subject  to  the  locus 
regit  actttmy    The  validity  of  a  contract  may  depend 
upon  the  capacity  of  the  parties,  or  the  forms  of  au- 
thentication, or  the  nature  of  the  consideration  ;  and  it 
certainly  cannot  be  accepted  as  an  universal  criterion 
that  the  validity  or  invalidity  of  a  contract  is  to  be 
determined  by  the  law  of  the  place  where  the  contract 
is  made. 

As  respects  the  capacity  of  parties,  the  law  of  domi- 
cil  may  dominate  the  law  of  the  place  of  the  contract 
when  rights  of  person,  as  distinct  from  rights  of  prop- 
erty, are  concerned  (see  2  Parsons  on  Contracts^  5  ed. 
572,  574  and  notes),  and  as  respects  the  considera- 
tion matter  a  contract  may  be  invalid  by  the  law  of  the 
place  of  the  making,  because  prohibited  by  the  local 
law,  and  yet  be  valid  when  to  be  performed  in  another 
place  or  where  brought  in  question  elsewhere.  In  dis- 
posing of  the  many  vexed  questions  that  arise  under 
the  qualifications  of  the  general  rules,  the  courts  are 
frequently  obliged  to  fall  back  upon  the  principle  that 
only  such  claims  will  be  regarded  as  having  a  legal 
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foundation  as  are  maintainable  in  the  place  where  tbe 
suit  is  brought  ( Wharton^  §  401  [o]). 

In  the  present  case  the  question  arises  whether  the 
validity  of  the  contract,  as  respects  the  capacity  of  the 
parties  to  it,  depends  upon  the  law  of  Alabama,  where 
the  contract  was  made,  or  of  New  York,  where  it  was 
to  be  performed.  Although  the  laws  of  Alabama  do 
not  in  terms  incapacitate  persons  related  as  are  these 
parties  from  agreeing  to  marry  each  other,  the  statute 
does  incapacitate  them  from  contracting  the  marriage 
relation.  Neither  party  could  acquire  any  rights  or  be 
subjected  to  any  liabilities  by  the  agreement  because  of 
the  statutory  disability.  To  all  intents  and  purposes 
the  agreement  was  void  because  of  the  disability  of  the 
parties,  by  the  laws  of  Alabama,  unless  it  is  saved  be- 
cause it  was  to  be  performed  in  New  York. 

As  to  the  capacity  of  parties  to  enter  into  a  contract, 
it  must  be  accepted  as  the  general  rule  that  the  law  of 
the  place  where  the  contract  is  made  must  be  the  test 
{Story  Confl.  L.  §  103).    The  right  of  every  State  to 
prescribe  the  conditions  which  determine  the  personal 
status  of  its  own  citizens  is  unquestioned  (1  Bwrg^^^- 
&  For.  La2DSj  196).  But  the  most  contradictory  opinions 
prevail  as  to  the  extra-territorial  operation  of  theae 
conditions.    By  some  of  the  authorities  it  is  held  that 
when  a  statute  of  domicil  confers,  abridges  or  destroys 
capacity,  whether  this  capacity  be  generally  f«r  the 
possession  of  rights  or  specially  for  the  exercjise  o' 
business,  then  such  status  attaches    to  the   subject 
wherever  he  may  stray,  and  is  to  be  regarded  a.s  con- 
clusive by  all  foreign  courts  ( Wharton,  §§  91,  92  ;  P^^' 
sons  ConL  5  ed.  672  ;  Story,  §  65).     But  the  resjx^l^  ^^ 
the  English  and  American  authorities  is  to  th^  ^^' 
trary,  and  the  incapacity  of  the  domicil  of  the  p»rty  i^ 
not  permitted  to  shield  him  from  obligations  whL<^^  ^^ 
could  otherwise  lawfully  assume  at  the  place  ^^here 
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they  are  incurred  {Story  Covfi.  L.  §§  101,  102  ;   WJiar- 
touj  §  115). 

That  this  contrariety  of  opinion  still  exists,  is  shown 
by  a  very  recent  case  in  England  (Sottomeyer  v.  De 
Barros*),  decided  by  the  high  court  of  justice,  in  which 
Sir  James    Hannen  takes   occasion  to  criticise  the 
views  expressed  by  the  lord  justices  in  the  court  of 
appeal  in  the  same  case  upon  an  appeal  from  the  decis- 
ion of  Sir  R.  Phillimore.    Sir  James  Hannen  says : 
"The  lords  justices  appear  to  have  laid  down  as  a 
principle  of  law  a  proposition  which  was  much  wider  in 
its  terms  than  was  necessary  for  the  determination  of 
the  case  before  them.    It  is  there  expressed:  '  It  is  a 
well  recognized  princii)le  of  law,  that  the  question  of 
personal  incapacity  to  enter  into  any  contract  is  to  be 
decided  by  the  law  of  domicil.'     And  again :  '  As  in 
other  contracts,  so  in  that  of  marriage,  personal  capa- 
city must  depend  on  the  law  of  domicil.'     It  is,  of 
course,  competent  for  the  court  of  api)eal  to  lay  down 
a  principle  which,  if  it  forms  the  basis  of  the  judgment 
of  that  court,  must,  unless  it  be  disclaimed  by  the  house 
of  lords,  be  binding  on  all  future  cases.    But  I  trust  I 
may  be  permitted,  without  disrespect,  to  say  that  the 
principle  thus  laid  down  has  not  hitherto  been  "well 
recognized."    On  the  contrary,  it  appears  to  me  to  be 
a  novel  principle,  for  which,  up  to  the  present  time, 
there  has  been  no  English  authority.     What  authority 
there  is  seems  to  be  distinctly  the  other  way.    This  is 
the  case  of  Meade  v.  Roberts  (3  JSxch.  183).    The  con- 
tract on  which  defendant  was  sued  was  made  in  Scot- 
land.    The  defense  was  that  the  defendant  was  an  in- 
fant ;  but  Lord  Eldon  held  the  defense  bad,  saying: 
*'If  the  law  of  Scotland  is  that  such  a  contract  as  the 

♦  27  Weekly  Rep,  917;  see  also  Harvey  (otherwiBO  Farnio)  «. 
Famie,  P.  D.  db  A,  Div.  724;  X.  B.  6  P.  D.  153;  49  L.  J.  P.  D.  eft 
A.  83;  42  X.  T,  482. 
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present  could  not  be  enforced  against  an  infant,  it 
should  have  been  given  in  evidence.     The  law  of  the 
country  where  the  contract  arose  must  govern  the  con- 
tract."    Sir  E.  Simpson,  in  the  case  of  Scrimsljire  v. 
Scrimshire  (2  Cons.  395),  when  dealing  with  the  subject 
says  :  "  These  authorities  show  that  all  contracts  are  to 
be  considered   according  to  the  laws  of  the  country 
where  they  are  made,  and  the  practice  of  civilized 
countries  has  been  conformable  to  this  doctrine,  and  by 
the  common  consent  of  nations  has  been  so  received." 
This  is  the  view  of  the  subject  which  is  expressed  by 
BuRGE  (vol.  1,  §  4,132)  and'by  Story  (Conjl.  L.  §  103) ; 
and  Sir  C.  Cresswell  in  Simonin  ij.  Mallac  (2  8.  &  Tr, 
W.  67)  says  :  "In  contracts,  the  personal  competency 
of  individuals  to  contract  has  been  held  to  depend  on 
the  law  of  the  place  where  the  contract  was  made."    If 
the  English  reports  do  not  furnish  more  authority  on 
the  point,  it  may,  as  Mr.  Westlake  has  said,  in  his 
work  on  Private  International  Law,  be  referred  to  its 
not  having  been  questioned.    In  the  American  reports, 
the  authorities  are  numerous,  and  uniformly  support 
Sir  C.  Cresswell' 8  statement  of  the  law  which  I  have 
quoted.    I  cannot  but  think,  therefore,  that  the  learned 
lords  justices  would  not  desire  to  base  their  judgment 
on  so  wide  a  proposition  as  that  which  they  have  laid 
down  with  reference  to  the  personal  capacity  to  enter 
into  all  contracts"  (20  Alb.  L.  J.  No.  23,  p.  450).* 

Upon  principle  no  reason  can  be  alleged  why  a  con- 
tract void  for  want  of  capacity  of  the  party  at  the  place 
where  it  is  made  should  be  held  good  because  it  pro- 
vides that  it  shall  be  performed  elsewhere,  and  nothing 
can  be  found  in  any  adjudication  or  text-book  to  sup- 
port such  a  conclusion.  It  is  a  solecism  to  speak  of 
that  transaction  as  a  contract  which  cannot  be  a  con 
tract  because  of  the  inability  of  the  persons  to  make  it 
such. 


♦  S.  C,  27  WeMy  Bep.  W17. 
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When  the  authorities  which  declare  that  the  obliga- 
tion, interpretation,  nature  and  validity  of  a  cgntract 
made  in  one  place,  which  is  to  be  performed  in  another, 
are  to  be  determined  by  the  law  of  the  place  of  i)er- 
formance,  are  examined,  it  will  be  found  that  the  term 
validity  refers  to  the  conditions  of  the  contract  and  the 
extent  and  nature  of  its  obligation,  as  to  which  the 
agreement  will  be  upheld  or  defeated  according  to  the 
sanctions  or  the  prohibitions  of  the  law  of  the  place 
where  the  parties  have  located  the  transaction. 

But  if  it  should  be  conceded  thaft  the  law  of  the 
place  of  performance  of  the  contract  is  the  law  which 
determines  its  validity  in  all  respects,  the  question  then 
arises  whether  the  place  of  performance  of  an  agree- 
ment to  marry  is  the  place  where  the  marriage  is  to  be 
solemnized,  or  whether  it  is  not  that  place  where  the 
parries  are  to  reside  and  discharge  their  marital  rela- 
tions. The  instructions  on  the  trial  assumed  that  the 
place  of  solemnization  was  the  place  of  performance. 

The  word  marriage  is  used  in  two  different  senses  ; 
the  one  denoting  the  act  of  entering  into  the  marriage 
relation ;  the  other  the  relation  itself.  In  the  latter 
sense  it  is  'defined  as  the  civil  status  of  one  man  and 
one  woman  united  in  law  for  life  under  the  obligation 
to  discharge  to  each  other  and  to  the  community  those 
duties  which  the  community  by  its-  laws  imposes  (1 
Bishop  on  Mar.  &D.%  3). 

The  general  rule  is  undoubtedly  that  a  marriage 
good  by  the  law  of  the  pltice  of  solemnization  is  good 
everywhere. 

It  is  unnecessary  to  refer  to  the  exceptions,  such  as 
polygamous  or  incestuous  marriages.  The  rule  rests 
upon  considerations  of  policy.  "Infinite  mischief 
must  necessarily  arise  to  the  subjects  of  all  nations 
with  respect  to  legitimacy,  successions,  and  other 
rights,  if  the  respective  laws  of  different  countries  were 
only  to  be  observed  as  to  marriages  contracted  by  the 
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snbjects  of  those  countries  abroad ;  and  therefore  all 
nations  have  consented,  or  are  presumed  to  conseat,  for 
the  common  benefit  and  advantage,  that  such  marriages 
shall  be  good  or  not,  according  to  the  laws  of  the  coun- 
try where  they  are  celebrated.  By  observing  this  rale, 
few,  if  any,  inconveniences,  can  arise.  By  disregarding 
it  infinite  mischiefs  may  ensue"  (Scrimshire  ©.  Scrira- 
shire,  2  Hagg.  Consist.  417,  418). 

The  question  here  is  not  whether  the  place  of  sol- 
emnization of  a  marriage  controls  the  status  of  the 
parties,  but  whether  the  place  of  solemnization  is  the 
place  of  performance  of  an  agreement  to  marry.  The 
promise  is  to  enter  into  a  relation  to  which  the  State 
where  the  parties  are  to  be  domiciled  can  attach  ita 
own  conditions,  both  as  to  the  creation  and  duration  of 
the  relation.  If  the  parties  here  contemplated  making 
Alabama  their  domicil,  their  promise  to  marry  could 
not  be  substantially  fulfilled  without  abandoning  their 
intention,  because  in  Alabama  they  would  have  beeu 
not  only  social  outlaws,  but  criminals. 

It  cannot  be  said  that  the  domicil  which  the  pa^ 
ties  to  an  agreement  of  marriage  contemplate,  is  not 
one  of  the  material  elements  of  the  transactiom  in  view. 
On  the  contrary,  it  is  of  the  very  essence  of  the  con- 
tract. And  when  it  is  found  that  the  parties  cannot 
enter  into  the  marriage  relation  without  expatriating 
themselves,  it  would  seem  that  either  party  would  b© 
justified  in  receding  from  the  arrangement.  It  is? 
therefore,  the  most  reasonable  conclusion  that  theplac« 
where  the  parties  are  to  be  domiciled  is  the  place  of 
performance  of  the  marriage  contract,  both  because  the 
substantial  consequences  of  the  act  to  be  performed 
are  fixed  by  the  law  of  the  domicil,  and  because  the 
presumed  intention  of  the  parties  to  the  agreement 
cannot  otherwise  be  effectuated. 

It  will  thus  be  seen  that  whether  the  validity  of  the 
agreement  depends  upon  the  law  of  the  place  where 
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the  contract  was  made,  or  that  of  the  place  where  it 
was  to  be  performed,  the  raling  at  the  trial  cannot  be 
upheld. 

If  these  conclusions  are  correct,  it  is  unnecessary  to 
decide  whether  or  not  an  agreement  to  marry,  between 
persons  related,  as  are  the  parties,  is  one  which  will  be 
enforced  by  the  law  of  this  State.  But  as  this  point 
has  been  fully  argued  by  counsel,  and  will  quite  prob- 
ably require  decision  upon  another  trial,  in  view  of 
some  of  the  evidence  offered  on  the  former  trial,  it  is 
proper  that  it  be  considered  now. 

It  is  insisted  for  the  defendant  that  if  the  agree- 
ment between  the  parties  is  a  New  York  contract,  yet 
it  cannot  be  enforced,  first,  because  a  marriage  between 
the  parties  would  have  been  a  voidable  marriage^ 
which  either  party  could  procure  to  be  annulled  at  any 
time  during  the  lives  of  both  ;  and  second,  if  the  mar- 
tiage  would  not  have  been  a  voidable  one,  an  agree- 
ment to  marry  between  persons  related  as  are  the  par- 
ties, is  contrary  to  public  policy,  because  offensive  to 
decency  and  the  purity  of  domestic  life,  and  therefore 
will  not  be  enforced. 

The  case  is  to  be  considered  as  though  the  parties 
were  nephew  and  aunt ;  as  relatives  of  the  half  blood 
are,  equally  with  those  of  the  whole  blood,  included  in 
those  degrees  of  consanguinity  within  which  marriages 
are  deemed  incestuous  (Horner  v.  Horner,  1  Hagg. 
Cons.  853 ;  Queen  v.  Brighton,  1 EU.,  B.i&S.  447 ;  S.  C, 
Regina  v.  Brighton,  1  B.  cB&  447  ;  People  «.  Jennors,  6 
Mich.  318 ;  1  Bishop  Mar.  c6  i).  §  317).  Marriages  be- 
tween persons  in  the  direct  lineal  line  of  consanguinity 
and  between  brothers  and  sisters  in  the  collateral  line, 
are  incestuous  and  void  as  against  the  law  of  nature 
(Sutton  V.  Warren,  10  Met.  451 ;  Hiram  v.  Pierce,  45 
Me.  367 ;  Wightman  v.  Wightman,  4  Johns.  Ch.  843). 
In  ti^e  last  cited  case.  Chancellor  Kent  expressed  the 
opinion  that  in  the  absence  of  legislation  it  could  not 
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be  maintained  that  marriages  between  persons  of  a  re- 
mote degree  of  consanguinity  can  be  declared  void. 

A  marriage  between  nephew  and  aant  was  prohib- 
ited by  the  canon  law  of  England,  and  this  prohibition 
was  incorporated  into  various  statutes  of  Henry  VIII., 
and  the  distinction  between  void  and  voidable  mar- 
riages has  become  crystallized  into  the  later  law  of  Eng- 
land. Such  marriages,  while  not  void,  were  voidable 
by  the  sentence  of  the  ecclesiastical  courts  pronounced 
during  the  lifetime  of  both  parties. 

Whether  this  distinction  has  ever  obtained  in  oar 
own  country  is  an  open  question,  but  that  it  has  never 
obtained  in  this  State  is  authoritatively  settled. 

The  commentators  recognized  it  as  a  part  of  the 
body  of  law  brought  to  the  colonies  by  our  ancestors, 
and  adopted  by  us ;  but  in  Burtis  v.  Burtis  (1  Jlopk. 
667),  the  question  was  examined  by  the  chancellor,  in 
the  light  of  the  provincial  history  of  New  York,  and 
he  concluded  that  the  law  of  England  concerning 
divorces  and  matrimonial  causes  was  never  adopted  in 
the  colony  of  New  York  id  fact  or  practice,  and  was 
never  the  law  of  the  colony,  and  that  the  statutes  of 
the  State  were  clearly  original  regulations  intended  to 
authorize  divorces  in  cases  in  which  no  divorce  could 
before  be  obtained,  and  he  says :  ^'  to  consider  them  as 
an  adoption  of  the  English  law  of  divorces,  would  be  a 
violent  perversion  of  the  language  and  intention  of  the 
legislature.'*  This  case  is  followed  by  Palmer  v. 
Palmer  (1  Paige,  276),  to  the  effect  that  the  court  of 
chancery  had  no  power  to  decree  a  dissolution  of  the 
marriage  contract  except  in  the  special  cases  provided 
for  by  statute,  and  has  never  been  questioned  by  the 
courts  of  this  State  (see  also  Perry  v.  Perry,  2  Paige, 
601).  It  must  be  held,  therefore,  that  the  consangnin- 
ity  of  the  parties  would  not  render  their  marriage  a 
voidable  marriage  in  this  State.  But  it  by  no  means 
follows  that  an  agreement  to  marry,  between  persons 
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thus  related,  will  be  tolerated.  It  is  one  thing  to  ad- 
judge that  after  marriage  the  consanguinity  of  the  par- 
ties cannot  be  invoked  to  annul  the  marriage,  and  quite 
another  to  decide  whether  an  agreement  for  marriage 
between  i)ersons  so  nearly  related  should  be  sanctioned. 
In  the  one  case  the  bastardizing  of  the  issue  and  the 
unsettling  of  successions  would  furnish  decisive  reasons 
why  the  marriage  should  not  be  annulled.  When  the 
parties  have  not  consummated  their  agreement,  these 
reasons  cannot  apply. 

Notwithstanding  the  extensive  research  of  counsel, 
no  case  has  been  found  which  determines  whether  an 
agreement  for  a  marriage  between  a  nephew  and  aunt 
is  obnoxious  as  contravening  morality  or  public  policy. 
Such  mai'riages  are  expressly  prohibited  by  the  civil 
law,  by  the  laws  of  England,  and  by  the  statutes  of 
many  of  our  own  States.     Where  such  maniages  are 
prohibited,  the  question  would  not  arise,  because  it 
would  not  be  attempted  to  recover  damages  for  the 
breach  of  an  unlawful  contract.    And  it  is  not  improb- 
able that  the  question  has  not  been  presented  to  the 
courts  of  the  States  where  there  is  no  statutory  pro- 
hibition, because  such  marriages  are  felt  to  be  so  un- 
natural and  revolting  that  they  have  been  very  rare, 
and  but  few  persons  have  been  found  willing  to  con- 
template such  a  union.    The  peculiar  circumstances  of 
the  present  case  went  far  to  justify  the  jury  in  an 
attempt  to  punish  the  defendant.    He  was  a  man  of 
education,  a  physician  of  prominence,  many  years  the 
senior   of   the   plaintiff,  and   having   overcome   her 
Bcrnples  against  the  engagement,  held  hei*  to  her  prom- 
ise until  she  had  lost  her  youth  and  health,  and  sacri- 
ficed her  prospects  in  life ;  and  the  jury  doubtless  were 
satisfied  that  she  brought  this  action  rather  to  punish 
him  for  his  selfish  and  dishonorable  treatment,  than 
to   obtain  pecuniary  recompense  for  her  own  injury. 
These  considerations,  of  course,  can  have  no  influence 
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here,  and  her  case  must  stand  or  fall  by  the  inflexible 
rules  which,  while  they  may  be  hai'sh  in  the  particular 
case,  are  nevertheless  the  universal  test. 

The  fact  that  marriages  between  persons  so  related 
are  so  commonly  prohibited  by  legislation  in  those 
communities,  which  are  among  the  most  advanced  in 
moral  dnd  intellectual  progress,  must  be  deemed  high 
evidence  of  the  generally  prevailing  public  sentiment 
on  the  subject.  Whether  this  sentiment  finds  its 
origin  in  the  mandate  of  divine  law,  or  the  belief  that 
such  unions  are  a  violation  of  the  physical  laws  of 
nature,  or  in  the  conviction  that  to  tolerate  such  alli- 
ances would  impair  the  peace  of  families,  and  lead  to 
domestic  licentiousness,  its  existence  must  be  acknowl- 
edged and  traced  to  some  or  all  of  these  sources. 

The  statutes  of  Henry  VIII.,  prohibiting  such  mar- 
riages, are  but  a  reaffirmation  of  the  Levitical  law  (Re- 
gina  V.  Chad  wick,  12  Bng.  Jurist^  174).  While  the 
Levitical  law  is  not  binding  as  a  rule  of  municipal  obe- 
dience, it  has  been  judicially  declared  to  be  a  moral  pro- 
hibition, and  as  such  binding  upon  all  mankind  (Har- 
rison V.  Bush  well,  2  Vent.  9),  and  is  .now  incorporated 
into  the  statutes  of  England  by  the  acts  of  5  and  6  Wil- 
liam IV.,  c.  54.  In  Illinois  it  is  held  that  such  a  marriage 
"is  prohibited  by  the  laws  of  God,"  within  the  mean- 
ing of  a  statute  of  that  State  (Bonham  v.  Badgley,  3 
Oilm.  622).  In  Parker's  Appeal  (44  P€n7i.  St.  309, 
812),  the  court,  while  holding  that  such  a  marriage  was 
not  void  under  the  laws  of  Pennsylvania,  took  occasion 
to  say,  "  we  cannot  refrain  from  stating  that  such  con- 
nections are  destructive  of  good  morals,  and  should  be 
frowned  upon  by  the  community."  Between  what 
degrees  of  consanguinity  the  line  is  to  be  found  which 
determines  what  marriages  are  unobjectionable,  and 
what  are  not  to  be  tolerated,  it  is  not  necessary  to  de- 
cide ;  but  the  better  opinion  would  seem  to  be  that 
marriages  should  not  be  sanctioned  in  any  nearer  de- 
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gree  than  that  of  cousins  german.  A  marriage  between 
uncle  and  niece,  or  nephew  and  aunt,  would  certainly 
shock  the  sentiment  of  any  enlightened  community, 
and  this,  in  the  absence  of  any  other  test  of  the  pro- 
priety or  decency  of  things,  should  be  accepted  as  con- 
trolling. It  can  hardly  be  doubted  that  if  the  parties 
here  had  become  husband  and  wife,  they  would  have 
been  regarded  as  joined  in  an  unnatural  union,  and,  as 
victims  of  a  corrupted  moral  taste,  to  be  pitied  and 
avoided,  if  not  as  objects  of  detestation.  And  in  this 
view  the  plaintiff  may  consider  herself  fortunate  that 
she  has  been  saved  from  such  a  future,  by  the  selfish 
and  perfidious  conduct  of  the  defendant. 
A  new  trial  is  granted. 


PEOPLE  ex  rel.  EGAN  ©.  JUSTICES  OP  THE  NEW 

YORK  MARINE  COURT. 

Court  of  Appeals  ;  ScpteTuber^  1880. 

[Reycrsing  18  Bun^  833.] 

Jurisdiction. — Statutory  Construction. — N.  Y.  I^Iarinb  Court. 

Although  the  New  York  marioo  court  has  not  jurisdiction  of  an  action 
brought  against  an  executor  or  administrator,  yet  the  death  of  a 
defendant  docs  not  abate  an  action,  and  the  court  has  power  to 
allow  substitution  of  the  executor  or  administrator  and  continue 
the  action  against  him.* 

*  The  doctrine  of  the  decision  is,  that  the  limits  of  jurisdiction 
and  powers  contained  in  the  provisions  of  title  4  of  chapter  3  of  the 
Code  of  Civil  Procedure,  entitled  *'The  Marine  Court  of  the  City  of 
New  York,"  arc  subject  to  enlargement  and  restraint  by  those  provis- 
ions, as  to  actions  generally,  in  other  chapters  of  the  Code,  wliich  by 
section  3,847  arc  applicable  to  the  marine  court. 

The  same  principles  and  reasoning  bring  us  to  the  same  conclu- 
sion as  to  the  relative  effect  of  title  5  of  chapter  8,  relating  to  tho 
county  courts,  and  of  other  parts  of  the  Code. 

It  is  to  be  observed,  however,  that  chapter  20,  also  relating  to  tho 
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At:»=iiI  ±-:aL  zz,  :rlrr  cf  ibe  general  term  of  the 
f^w^-zvnir  :-:»irri.  ii  ibr  rr^:  iejcrrsecr,  affirming  an  or- 
itc  ;f  lie  >T»e*"ir  lerzL.  niLii::^  absolute  a  writ  prohibit- 
iiiz  lirf-  Tr;L"""Tr*'  r:»T:n  fr:  ni  ardn^r  under  an  order  made 
^:  T  Hz.  ,'i^:L.?r  MrAZ'-sJL  ciitr  :.»f  ibe  judges  thereof,  con- 
iLl:i1i^  iz.  ir~  :•::  i^riliLs:  ihe  legal  representatives  of  a 

lir  ii.r:s  s:L5:lei:ilT  ar  jear  in  the  opinion. 
Jf.i£,  •T^t.^r-A  for  the  justioes  of  the  marine 

Z7r  Zf^-:/,  f  cj"  ie  jlsindfe  in  the  original  action, 
aTT»r«-iLr.rs^ 

C  C  JET^rJi.  aitorDey,  in  person,  for  the  respondent. 

RAPAiJ_f\  J. — Tne  action  against  Mrs.  Hazard,  the 
i^!ait:-r  s  lesranix.  iras  commenced  in  the  marine  court, 
in  XoTenibex,  1S74,  az^d  proceeded  to  trial  and  judg- 
mesi  in  farcr  of  the  plaintiffs.  An  apx)eal  was  taken 
to  the  general  term  of  the  marine  courts  and  there 
arcued,  on  January  2,  1S7S.  On  January  30,  1878,  and 
before  any  decision  had  been  announced  by  the  general 
term,  Mrs.  Hazanl^  the  defendant,  died. 

Letters  testamentary  were,  on  February  12,  1878, 
isssued  to  G.  C  Eiran,  Esq.,  the  relator,  as  execator  of 
the  will  of  Mrs.  Hazard.  On  notice  to  him  a  motion 
was  made  by  the  plaintiffs  in  the  marine  court,  on 
March  26,  1878,  to  continue  the  action  against  him  as 
execator,  which  motion  was  opposed.  An  order  was 
thereupon  made  by  the  marine  court  granting  the  mo- 
tion. 

The  general  term,  having  in  the  meantime  decided 
the  appeal  and  entered  an  order  reversing  the  judgment 
and  granting  a  new  trial,  the  plaintiffs,  after  the  entry  of 

marine  court,  is  expressly  made  paramount  to  tho  gencml  provisions 
in  other  parts  of  the  Code,  so  that  it,  in  turn,  restrains  or  enlarges  their 
application  when  considered  in  reference  to  proceedings  in  tliis  court. 
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the  order  continuing  the  action,  took  steps  to  bring  it  to 
trial,  whereupon,  on  the  application  of  Mr.  Egan,  the 
supreme  court  granted  a  writ  of  prohibition,  prohibit- 
ing the  marine  court  from  entertaining  further  jurisdic- 
tion of  the  action,  and  enjoining  the  plaintiffs  from  fur- 
ther proceeding  therein.  The  present  appeal  is  from 
the  order  granting  this  writ. 

The  ground  upon  which  the  order  was  made  is  that 
by  the  death  of  Mrs;  Hazard  the  action  abated,  and  the 
marine  court  had  no  power  or  jurisdiction  to  revive  or 
continue  it  against  her  executor. 

From  the  time  of  its  organization  the  marine  court 
has  been  denied  original  jurisdiction  in  actions  against 
executors  and  administrators.  In  the  act  of  1813, 
chapter  85,  section  106,  it  was  declared  that  it  should 
have  no  jurisdiction  of  actions  against  executors  and 
administrators  as  such.  In  the  Code  of  1848  (§  58) 
it  was  declared  that  it  should  have  jurisdiction  in  cer- 
tain enumerated  cases,  and  no  others.  The  first  speci- 
fication was  "actions  similar  to  those  in  which  courts 
of  justices  of  the  jHjace  have  jurisdiction,  as  provided 
by  sections  46  and  47."  By  section  47  of  the  Code  of 
1848  it  was  provided  that  no  justice  of  the  peace  should 
have  cognizance  of  an  action  against  an  executor  or 
administrator  as  such.  This  prohibition  was  thus 
made  applicable  to  the  marine  court,  and  has  at  no 
time  been  removed.  The  various  acts  of  the  legisla- 
ture, from  time  to  time  passed  since  1848,  have  added 
to  the  jurisdiction  of  the  court  in  other  respects,  but 
none  of  them  has  ever  made  any  change  in  this  partic- 
ular. 

But  notwithstanding  this  positive  denial  of  juris- 
diction to  entertain  actions  originally  brought  against 
executors  or  administrators,  the  Code  of  1848  (§  8), 
expressly  made  applicable  to  action  in  the  marine 
and  justices'  courts  the  provisions  of  sections  101  (now 
numbered  121)|  which  declare  that  no  action  shall 
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abate  by  the  death,  marriage,  or  other  disability  of  a 
party,  if  the  cause  of  action  survive  or  continue,  but 
that  the  court  may  allgw  the  action  to  be  continued  by 
or  against  his  representative.     None  of  the  amend- 
ments to  the  Code  of  1848  have  changed  these  provis- 
ions.    Reading  them    in    connection,    the   rule   tbe5 
established  clearly  was  that  an  action  could  not  V>e 
brought  in  the  marine  court  against  an  executor  or  a&' 
minis tra tor  as  such,  but  that  if,  after  having  acq^viire^ 
jurisdiction  in  an  action,  the  defendant  should  die,  t\x® 
action  should  not   abate,   but   might   be   contliaueQ- 
against  his  representative.    There  is  no  inconsis^^^^^ 
in  these  provisions. 

Under  that  Code  the  action  now  in  questi^^*^  ^^ 
brought.     It  is  contended,  however,   by  the  jr^l^^^^' 
that  by  the  Code  of  1877  the  power  of  the  oo^^^^  ^^ 
continue  the  action  was  taken  away. 

The  appellant  makes  several  answers  to  this    ct^^"^- 
First,  that,  assuming  that  the  new  Code  contai^^^  f^' 
visions  depriving  the  court  of  jurisdiction  to  co^^^° 
actions  in  such  case,  such  provisions  are  notappl^^^ 
to  pending  actions,  but  only  to  those  commence^-  ^ 
they  took  effect.     That  to  make  them  applica-^^* 
pending  actions,  an  express  declaration  that  the>^  ^^^ 
so  intended  was  necessary,  otherwise  the  law,  :Ao. 

existed  when  the  action  was  commenced,  must  ^3-^^   ^ 
the  rights  of  the  parties  (citing  Hitchcock  d.  ^^^^   \^ 
Ad.  &  Ell.  943 ;  Paddon  v.  Bartlett,  3  Id.  8»^'    ^^^ 
Palmer  v.  Conly,  4.  Den.  376).     Without  questi^^^^l 
the  soundness  of  this  position,  I  pass  to  the  ^^^^^v^^ 
point  made  by  the  respondent's  counsel,  which  i^      ^  ^ 
•  the  new  Code  did  not  effect  any  change  in  resp>^-^j^ti 
the  power  of  the  court  to  continue  an  action  of  '^^    o^^ 
it  had  acquired  jurisdiction  in  case  of  the  death  ^^^ 


ijt  the  i)arties.    The  only  provision  claimed  by  ^'^^^io^ 
spondent  to  have  that  effect  is  section  316,  subdi^^^^    . 
89  which  declares  that  the  marine  court  ^^  has  not  S 
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diction  of  an  action  against  an  executor  or  administrator 
in  his  reijresentative  capacity."  This  is  the  same  pro- 
vision, in  substance,  which  was  contained  in  the  act  of 
1813,  and  which  was,  in  the  Code  of  1848,  incorporated 
by  reference  in  the  section  defining  the  jurisdiction  of 
the  marine  court.  But  in  the  new  Code,  as  in  the  old, 
this  apparently  positive  prohibition  is  qualified  by 
applying  to  the  marine  court  the  provision  that  an 
action  shall  not  abate  by  any  event,  if  the  cause  of 
action  survives  ;  but  that,  in  case  of  the  death  of  a  sole 
plaintiflE  or  defendant,  the  court  must  allow  it  to  be 
continued  against  his  representative.  This  provision 
for  continuing  actions  is  contained  in  chapter  8,  title 
4,  sections  755,  756,  757  of  the  new  Code.  By  the  ex- 
planatory act  accompanying  the  Code  {L.  1876,  c.  449, 
§  5,  as  amended  by  L,  1877,  c.  318,  §  6),  it  is  enacted 
that  chapter  8  of  the  Code  shall  apply  to  proceedings 
taken  after  September  1,  1877,  when  the  Code  took 
effect  in  the  courts  specified  in  subdivision  4  of  the 
same  section.  Tlie  marine  court  of  the  city  of  New 
York  is  one  of  the  courts  named  in  subdivision  4. 
Thus  we  have  a  direct  recognition  of  the  authority  of 
the  marine  court  to  continue  an  action  against  the  rep- 
resentatives of  a  deceased  party,  and  the  law  stands 
precisely  as  it  did  under  the  former  Code. 

That  it  was  not  the  intention  of  the  Code  to  change, 
by  implication,  the  existing  laws  relative  to  the  juris- 
diction and  powers  of  the  marine  court,  is  apparent 
not  only  from  the  notes  of  the  commissioners,  but  from 
the  explanatory  act  {L.  1876,  c.  449,  §  7,  subd.  1). 

It  would  seem  sufficiently  plain,  from  the  provisions 
already  cited,  that  the  power  to  revive  an  action  on  the 
death  of  a  party  was  not  intended  to  be  abrogated  ;  but 
to  put  the  matter  beyond  cavil,  an  amendment  was 
made  in  1879  to  subdivision  3  of  section  316,  declaring 
that  that  subdivision  did  not  prevent  the  court  from 
continuing  an  action  against  the  representatives  of  a 
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deceased  defendant.  This  amendment  was  simply 
declaratory,  and  made  no  new  law.  The  application  of 
the  provisions  for  reviving  actions,  to  actions  in  the 
marine  court,  had  the  same  legal  effect. 

The  point  taken  by  the  relator,  that  the  decision  of 
the  marine  court  general  term,  awarding  a  new  trial, 
not  having  been  rendered  until  after  the  death  of  Mrs. 
Hazard,  was  absolutely  void  under  section  765  of  the 
Code,  is  not,  even  if  well  taken,  available  on  this  ap- 
peal. The  writ  of  prohibition  absolutely  prohibits  the 
court  from  entertaining  further  jurisdiction  in  the 
cause.  This  cannot  be  sustained,  even  if  the  appeal 
to  the  general  term  of  the  marine  court  should  be  re- 
garded as  still  undecided. 

The  order  allowing  the  writ  affects,  we  think,  a 
substantial  right.  It  determines  the  action  by  pre- 
cluding any  further  proceeding  therein,  and  deprives 
the  plaintiffs  of  a  legal  right.  We  think  it  is  appeala- 
ble to  this  court. 

The  orders  of  the  general  and  special  terms  shc^^^^V. 
be  reversed,  without  costs. 

All  the  judges  concurred,  except  Foxoeb,  Ct^ 
not  voting.  ""    ^4 


ANDERSON"  v.  SPEERS. 
jy.  Y.  Supreme  Court;  Special  Term^  October, 

CoHFLAnrr  aoaikst  Trustee  of  MAKtrFAcruRmo  CoitF03-'^*>^xoir. 

A  complaint  to  cbnrgo  a  trustee  of  a  manufactaring  corporation^*  organ- 
ized  under  the  Act  of  184S,  with  a  debt  of  the  corporatioo*  under 
section  15,  because  of  filing  afdUe  report^  must  allege  that  t>^o  debt 
was  contracted  while  the  defendant  was  such  trustee. 

Each  cause  of  action  must  contain  a  complete  statement  tlx^****^  ^ 
itself;  and  authority  is  against  supplementing  one  cause  o^  ttCtioDf 
by  statements  made  in  another  and  separate  cause,  unless  m.^  ^^^  ^^ 
tinctly  connected  therewith  by  appropriate  words. 
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The  liabilities  imposed  by  statate  upon  trustees,  for  making  false  re- 
ports, and  allowing  the  indebtedness  of  the  corporation  to  exceed  its 
capital  stock,  are  in  their  nature  penal,  and  each  act  of  this  char- 
acter enters  into  and  becomes  a  separate  cause  of  action. 

Trial  by  the  special  term  of  the  snpreme  court  in 
the  first  judicial  district,  of  an  issue  of  law  arising  on 
demurrer. 

Robert  J.  Anderson  sued  Henry  J.  Speera,  to  en- 
force liabilities  alleged  to  have  been  incurred  as  a 
trustee  of  a  manufacturing  corporation. 

Michael  H.  Cardozo^  for  defendant. 

W.  W.  mies,  for  plaintiff. 

Van  Vokst,  J. — This  action  is  brought  against  the 
defendant,  as  a  trustee  of  a  manufacturing  corporation 
organized  under  the  Act  of  1848,  to  enforce  liabilities 
incuri'ed  under  sections  15  and  23  of  that  act.  Three 
separate  causes  of  action  are  relied  upon. 

The  first  arises  under  section  15,  and  is  for  an 
alleged  filing  of  a  false  report  on  December  13,  1877. 
JBut  this  cause  of  action  is  defective  in  not  stating  that 
the  debt,  for  which  the  defendant  is  sought  to  be 
made  liable,  was  contracted  while  he  was  a  trustee.  It 
is  stated  in  the  complaint,  in  this  connection,  that  the 
defendant  was,  on  January  13,  1877,  and  "before  that 
date"  and  subsequent  thereto,  one  of  the  trustees  of 
the  corporation.  But  that  is  not  a  statement  that  the 
defendant  was  a  trustee  in  the  year  1876,  when  the 
debt  is  alleged  to  have  been  contracted.  If  the  defend- 
ant was  a  trustee  a  day  previous  to  January  13,  1877, 
that  would  satisfy  the  statement  that  he  was  a  trustee 
before  that  day. 

The  second  cause  of  action  grows  out  of  the  filing 
of  a  false  report  on  January  13,  1878.  The  complaint 
terms  this  breach  of  the  statute,  as  it  undoubtedly  is, 
**a  further  and  other  cause  of  action." 

Each  act  of  the  character  of  the  one  of  which  com- 
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j)laint  is  made,  affords  the  creditor  a  right  of  action 
against  the  trastee  in  fault. 

The  creditor,  on  the  trial,  may  fail  as  to  the  act  com- 
plained of  as  being  committed  in  January,  1877,  and 
may  succeed  as  to  the  one  alleged  to  have  been  done 
in  January,  1878. 

But  the  second  cause  of  action  is  defective  for  the 
reasons  above  stated  with  respect  to  the  first  cause ; 
and,  further,  in  that  it  omits  to  set  np  a  debt  against 
the  corporation  in  favor  of  the  plaintiff. 

In  the  first  cause  of  action  an  indebtedness,  in  favor 
of  the  plaintiff  against  the  corporation,  is  fully  set  up ; 
but  the  second  cause  of  action  cannot  be  supported  by 
the  allegations  in  the  first,  as  it  contains  no  statements 
drawing  to  itself  the  statements  of  the  first  upon  this 
subject  {Moa7c*$  Van  SantvoorcPs  Pleadings^  3  ed. 
149). 

The  third  cause  of  action  arises  under  section  23, 
and  from  the  fact,  as  is  alleged,  that  the  indebtedness 
of  the  comi)any  exceeded  the  amount  of  its  capital 
stock. 

In  disclosing  his  last  cause  of  action,  the  pleader 
states  that  the  defendant,  during  all  the  time  between 
January  15,  1876,  and  January  18,  1878,  was  one  of 
the  trustees  of  the  company.  Had  such  statement 
been  made  in  the  first  cause  of  action  it  would  have 
been  complete.  But  such  allegation  made  with  respect 
to  the  last  cause  of  action,  cannot  be  used  to  uphold 
the  first,  in  the  absence  of  language  connecting  the 
same  therewith. 

^ithority  is  clearly  against  supplementing  the 
allegations  of  one  cause  of  action  by  statements  made 
in  another,  not  distinctly  connected  therewith  by  ap- 
propriate words.  Justice  Lawrence  had  this  subject 
lately  before  him  in  the  Victory  Webb,  &c.  Manu- 
facturing Co.  V,  Beecher  (55  IIow.  Pr.  193),  and  in  a 
carefully  considered  opinion,  which  I  approve,  he  so 
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held.  See  also  Simmons  v.  Fairchild  (42  Barb.  404). 
The  learned  counsel  for  the  plaintiff,  on  the  argnment 
of  the  demurrer,  contended  that  there  was,  in  fact,  but 
one  cause  of  action  set  up  in  the  complaint,  and  that 
what  are  claimed  by  the  defendant's  counsel  to  be 
several  causes  of  action,  are  in  reality  several  liabilities 
for  the  same  cause. 

I  cannot  accept  this  conclusion.  The  liabUities  im- 
posed by  the  statute  upon  the  trustees  for  the  making 
of  false  reports,  and  allowing  the  indebtedness  to  ex- 
ceed the  capital  stock  are  in  their  nature  penal  (Jones 
V.  Barlow,  6  •/.  c6  >&  142 ;  Niles  v.  Suydam,  64  N.  T. 
173).  Each  act  enters  into  and  becomes  a  separate 
cause  or  ground  of  action. 

It  is  true  that  there  could  be  but  one  recovery  for 
the  debt  existing  in  the  plaintiff's  favor  against  the 
corporation,  but  such  recovery  would  be  justified  by 
proof  of  either  of  the  acts  done  or  suffered  by  the 
trustees — that  is,  for  filing  a  false  report  in  1877  or 
1878,  or  suffering  an  inci*ease  of  the  indebtedness  above 
the  capital  stock  of  the  corpomtion.  There  should  be 
judgment  for  the  defendant  on  the  demurrer,  with 
liberty  to  the  plaintiff  to  amend  on  payment. 

Bee  note  on  p.  455. 


LEWIS  t.  ARMSTRONG. 
N.  T.  Suprevie  Court ;  Special  Term  Aprils  1880. 

TBUSTBfiS    OF    MaKUFACTURZNO    Ck)ItPOItATIOire.  -AcnOK    AOAIKBT, 

roB  Dbfault  in  Filing  Annual  Rbport. — ^Debt  against 

COBFOBATION. — PLEADING. 

A  judgment  of  record,  against  a  corporation,  organized  under  the 
maanfactaring  laws,  U  a  d^t^  ^'  then  exUting^^^  for  which  the  trustees 
are  liable,  through  a  neglect  to  make  and  file  an  annual  report  under 
section  12  of  the  act  of  1848. 

Miller  e.  White,  50  N.  T.  187,— distinguished. 

Vol.  Vm.— 26 . 
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Trial  by  the  special  term  of  the  supreme  conrt,  of 
an  issue  of  law  arising  upon  a  demurrer  to  the  com- 
plaint. 

Henry  Lewis  sued  William  H.  Armstrong  as  trustee 
of  a  manufacturing  corporation,  for  a  liability  arising 
from  a  failure  to  file  an  annual  report.  * 

George  P.  Andrews,  for  defendant. 

Charles  W.  Seymour^  for  plaintiff. 

Van  Vorst,  J. — ^This  is  an  action  brought  against 
the  defendants,  as  trustees  of  the  Manhattan  Glove 
Company,  a  corporation  formed  under  the  act  of  Feb- 
ruary 17,  1848,  and  the  amendments  thereof.  The 
defendants  liability  arises  from  the  company's  neglect 
to  make  and  file,  within  twenty  days  of  January  1, 
1878,  tlie  annual  report  required  by  section  12  of  the 
act.  By  such  failure,  the  trustees  of  the  corporation 
are  made  jointly  and  sevemlly  liable  for  all  ^'  the  debts 
of  the  company  then  existing,"*  and  for  all  that  shall 
be  contracted  before  such  report  shall  be  made. 

The  plaintiff's  claim,  for  which  it  is  soug<ht  to 
charge  the  defendant,  is  founded  upon  a  judgment 
recovered  against  the  corporation,  for  the  sum  of 
$1,036.32,  upon  which  there  has  been  paid  the  sum  of 
$180,  leaving  still  due  $856.32. 

The  defendant  Armstrong  demurs  to  the  complaint, 
alleging,  as  grounds  of  demurrer,  that  the  same  does 
not  state  facts  sufiicient  to  constitute  a  cause  of  action. 
The  complaint  is  defective,  as  is  urged,  in  not  setting 
up  the  original  indebtedness,  upon  which  the  judgment 
was  based.  In  support  of  this  view  reference  is  made 
to  Miller  v.  White  (60  N.  T.  137).  But  an  examina- 
tion of  that  case  shows  that  it  does  not  dispose  of  the 
question  here  distinctly  raised.  In  Miller  v.  White, 
at  the  time  the  cause  of  action  arose,  through  the 


*  For  what  arc  existing  debts,  see  Carley  v.  Hodges,  19  An,  187. 
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omission  to  file  a  report,  the  jadgment  against  the  cor- 
poration was  noi  in  existence ;  it  was  not,  in  fact,  re- 
covered nntil  eighteen  months  thereafter,  and  there 
was  no  evidence  of  any  default  in  making  reports  after 
the  recovery  of  the  judgment. 

The  liability  to  which  the  defendant  was  therefore 
exposed  in  that  case,  when  the  default  in  making  the 
report  occurred,  was  an  open  contract  debt,  existing 
against  the  corporation. 

The  existence  of  such  indebtedness  was  sought  to 
be  established,  on  the  trial,  by  the  record  of  a  judg- 
ment afterwards  recovered.  In  the  court  below,  upon 
the  trial,  such  record  was  held  to  be  conclusive  evi- 
dence of  such  indebtedness.  The  court  of  appeals, 
however,  reversed  the  judgment,  and  held  that  it  was 
neither  conclusive  nor  even  prima  facie  evidence  of 
the  fact  of  indebtedness  at  the  time  the  default  arose. 

Peokham,  J.,  says:  "The  right  of  action  in  this 
case  arose,  if  ever,  at  the  expiration  of  the  twenty  days 
from  January  1,  1865.  At  that  time  the  judgment  had 
no  existence.  It  was  not  recovered  until  June,  1866. 
It  is  true  that  the  plaintiff  avers  defaults  in  the  com- 
pany in  making  said  reports  for  the  years  1866,  1867 
and  1868,  but  no  evidence  was  given  of  any  default, 
except  in  January,  1866." 

In  the  case  we  are  now  considering,  when  the  de- 
fault arose  in  January,  1878,  the  plaintiffs'  original 
claim  was  merged  in  their  judgment  against  the  cor- 
poration, which  was  the  only  debt  they  had  against  it. 
Had  it  at  that  time  existed  in  open  account,  which  was 
subsequently  put  in  judgment,  the  case  would  be  like 
Miller  v.  White.  This  being  a  penal  statute,  is  strictly 
construed,  and  when  the  trustees  are  declared  to  be 
personally  liable  for  the  debts  "  then  existing,"  the 
quality  of  the  debt,  as  it  then  stood,  including  its  con- 
sideration, is  a  substantial  matter,  and  an  after  ac- 
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quired  jadgment  against  the  corporation  may  properly 
be  held  not  conclusively  to  establish  it. 

It  is  quite  true  that  it  has  been  held  in  some  cases 
that  the  original*  claim  is  not  merged  in  a  judgment 
against  the  corporation.  Such  conclusion  has  been 
reached  in  cases  where  the  creditor,  after  a  default  by 
the  company  to  make  and  file  the  annual  report,  has 
prosecuted  the  corporation  or  taken  its  notes  for  the 
original  demand. 

In  such  cases  it  has  been  held  that  the  original 
claim,  to  which  the  trustee  was  exposed  when  the  de* 
fault  occurred,  was  not  so  merged  in  the  judgment  or 
notes,  as  that  the  creditor  could  not  enforce  his  claim 
against  the  trustee  for  its  amount.  It  was  so  held  in 
Deming  v.  Puleston  (3  J.  <fe  &  309 ;  S.  C,  55  iVl  F. 
655).  In  such  cases  the  creditor's  claim  against  the 
trustee  is  limited  by  the  character  of  the  debt  when 
the  deiault  arose. 

Here  the  only  claim  to  which  the  trustee  was  ex- 
posed, was  the  judgment  against  the  corporation.  It 
is,  however,  urged  that  the  judgment  may  have  been 
collusively  obtained ;  but  there  can  be  no  presump- 
tion that  it  was.  Until  it  is  in  some  way  questioned, 
it  is  to  be  taken  as  a  valid  debt.  If  any  action  shall 
be  taken  against  the  corporation  it  must  be  on  the 
judgment,  as  the  evidence  of  its  indebtedness. 

If  there  was  any  fraud  in  the  recovery  of  this  judg- 
ment, which  has  been  standing  since  the  year  1875, 
and  upon  which  a  payment  has  been  made,  the  de- 
fendant, who  has  been  a  trustee  during  the  whole 
period,  would  be  likely  to  know  something  in  respect 
to  it,  and  if  there  was  relief  against  it,  it  was  clearly 
his  duty  to  have  had  it  vacated  or  opened. 

And  if,  for  any  reason,  the  judgment  is  not  an  ex- 
isting debt  against  the  corporation,  or  if  it  was  fraudu- 
lently obtained,  the  matter  should  be  set  up  by  way  of 
answer  to  this  complaint.    That  such  inquiry  could  be 
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had  in  this  action,  Miller  v.  Whi^,  50  N.   Y.   140, 
clearly  enough  shows.* 

The  learned  judge  who  delivered  the  opinion  of  the 
court  of  appeals  in  the  case  last  cited,  says:  "The 
question  involved  in  this  case  is  not  free  from  doubt  or 
difficulty."  Such  doubt  and  difficulty  arose  with  re- 
spect to  the  effect  to  be  given  to  a  judgment  recovered 
against  the  corporation,  subsequently  to  the  happening 
of  the  defaults  through  which  the  plaintiff's  cause  of 
action  arose,  upon  which  he  exclusively  rested  his 
case.  But  I  should  conclude  that  that  case  does  not, 
and  was  not  intended  to  decide,  that  a  judgment, 
which  was  in  existence  as  a  debt  of  the  corporation  at 
the  time  the  default  of  which  complaint  is  made 
happened,  and  had  been  so  standing,  for  all  that  ap- 
pears, unchallenged  for  several  years,  is  not  a  debt 
within  the  meaning  of  the  statute,  for  which  the 
trusts  in  default  is  responsible. 

It  may  be  that  a  judgment  does  not  possess  all  the 
attributes  of  what  is  commonly  understoodto  be  a  con- 
tract. In  one  view  u  is  a  new  debt,  and  in  another  it 
is  the  highest  expression  and  evidence  of  a  previously 
existing  obligation  or  duty.  But  every  presumption 
is  in  favor  of  its  justice  and  its  validity.  In  the 
fccatutes  of  New  York  it  is  styled  a  debt,  and  is  classed 
among  obligations  of  a  deceased  person,  to  be  paid  as 
such. 

Blackstone  calls  it  a  "  debt  of  record,"  and  says  of 
it,  that  when  ''any  specific  sum  of  money  is  adjudged 
to  be  due  from  the  defendant  to  the  plaintiff  in  an 
action,  this  is  a  contract  of  the  highest  nature,  being 
established  by  the  sentence  of  a  court  of  justice"  (2 
Black.  Comm.  465). 

Broom,  in  his  Commentaries  on  the  Common  Law, 


*  See  also  McMahon  v.  Macy,  51  N.  T.  155  ;  Ilastings  v.  Drew,  76 
Id.  0. 
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page  262,  in  bis  classilicatioh  of  contracts^  places  in  the 
first  rank  "contracts  of  record,  such  as  judgments." 

In  Morse  v.  Toppon  (3  Oraj/  [ATass.]  411),  it  is 
said :  '^  A  judgment  is  in  the  nature  of  a  contract.  It 
is  a  specialty  and  creates  a  debt,  and  to  have  that 
effect  it  must  be  taken  against  one  capable  of  contract- 
ing." 

An  action  upon  a  judgment  is  defined  to  be  one 
arising  upon  contract  (McGuire  v.  Gallagher,  2  Sand/. 
402 ;  Mahoney  v.  Penman,  4  Duer^  603,  and  note  at 
end  of  that  case ;  Taylor  v.  Root,  4  Abh.  CL  App,  Dec.), 

The  question  is  not,  Was  this  judgment  a  "debt  of 
record"  against  this  defendant}  but  Was'  it  a  debt 
against  the  corporation  when  the  default  occarredt 
I  am  not  prepared  to  decide  that  this  judgment  was 
not  a  debt  existing  against  the  corporation  when  the 
default  happened,  and  must  hold  the  plaintiff's  com- 
plaint to  be  free  from  the  objection  which  the  demurrer 
interposes. 

There  should  be  judgment  for  the  plaintiff  on  the 
demurrer,  with  liberty  to  the  defendant  to  answer  on 
payment  of  costs. 


WAYNE  COUNTY  SAVINGS  BANK  v.  LOW. 
N.  Y.  Court  of  Appeals ;  September^  1880.  • 

[Affirming  6  AVb.  New  Cm.  76.] 

Bills  and  Notes. — Law  of  Place. — Usury. — Conflict  of  Laws. 
— ^Deposit  in  Post-Office. — Etidenob. 

Evidence  that  negotiable  paper,  pursuant  to  authority  intentionallx 
given  by  its  maker,  was  first  negotiated  and  bad  its  inception  in  a 
Slate  by  the  law  of  which  it  was  not  usurious,  in  performance  of  a 
contract  there  made  by  him  with  residents  of  that  State,  takes  it 
out  of  the  usury  laws  of  this  State,  even  though  it  was  signed, 
mailed,  and  expressly  payable  in  this  State. 
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TIius,  where  a  resident  of  this  State,  in  pursuance  of  an  agreement 
made  in  Pennsylvania,  for  the  renewal  of  a  note  held  by  a  Pennsyl- 
vania bank,  signed  in  this  State  a  note  which  had  been  sent  to  him 
through  the  mail  by  the  bank,  and '  which  was  payable  be  a  New 
York  bank,  and  sent  the  note  back  by  mail  to  the  Pennsylvania 
bank,  who,  with  his  consent,  discounted  it  at  a  rate  allowed  by  the 
laws  of  Pennsylvania,  but  not  by  those  of  New  York, — EM^  that 
the  note  was  not  usurious. 

The  mailing  of  a  new  note  for  signature  in  response  to  a  request  for  a 
renewal  and  that  a  new  note  be  sent,  constitutes  an  acceptance  of 
the  proposal  for  renewal,  and  renders  the  agreement  to  renew  com- 
plete ;  and  the  place  of  the  mailing  is  the  place  of  the  contract. 

A  defense  cannot  be  availed  of  when  the  facts  on  which  it  is  based  are 
not  found  by  the  referee,  nor  requested  to  be  found,  and  contrary 
findings  are  not  excepted  to. 

Dickinson©.  Edwards,  77  K  T,  573;  S.  C,  7  Alh.  New  Cas,  65,  rev'g 
2  Id.  800;  and  Jewell  o.  Wright,  30  iV.  F.  259,— distinguished. 

Tilden  «.  Blair,  21  Wall,  241,— approved. 

Api)eal  from  a  judgment  of  the  court  of  common 
pleas  affirming  a  judgment  entered  upon  the  report  of 
a  referee. 

The  Wayne  County  Savings  Bank,  of  Honesdale, 
Pa.,  sued  Henry  R.  Low,  on  a  note  of  which  the 
following  is  a  copy. 

*'$2,000.  MiDDLETOWN,  N.  Y.,  January  St^  1876. 

"  Six  months  after  date,  for  value  received,  I  prom- 
ise to  pay  H.  C.  Hand,  cashier  or  order,  at  the  First 
National  Bank  of  Middle  town,  N.  Y.,  two  thousand 
dollars,  without  defalcation. 

*'H.  R,  Low.'' 

This  note  was  one  of  a  series  of  renewal  notes.  The 
original  note  was  made  for  the  accommodation  of  one 
Smith,  who  had  it  discounted  at  the  plaintiffs  bank 
in  Pennsylvania.  Some  question  was  raised  by  the 
defendant  as  to  Smith's  right  to  use  the  note  at  the 
time  and  in  the  manner  he  did,  but  the  referee  found 
that  the  plaintiff  was  a  hona  fide  holder  for  value,  and 
•this  finding  was  not  excepted  to. 


892  ABBOTTS    NEW    CASES. 

Platz  o.  City  of  Coboes. 

The  note  in  snit  was  given  in  response  to  a  letter 
written  by  the  defendant  at  Honesdale,  Pa.,  and  there 
mailed  to  and  there  received  by  the  plaintiff,  request- 
ing a  renewal  of  the  note  it  then  held.  The  note  in 
snit  was  drawn  np  by  the  plaintiff  at  Honesdale,  Pa., 
and  sent  by  mail  to  the  defendant  at  Middletown, 
N.  Y.,  for  signature.  He  signed  it  and  sent  it  back 
through  the  mail  to  the  plaintiff  also  sending  a  check 
for  $80,  which  was  paid  for  the  extension.  Plaintiff 
thereupon  surrendered  the  old  note,  and  returned  it  to 
the  defendant.    The  defense  was  usury. 

The  case  was  submitted  to  a  referee,  who  found  for 
the  plaintiff. 

The  Nam  TorJc  ComTnon  PleaSj  at  general  term, 
affirmed  this  judgment,  holding  that  as  the  note  was 
discounted  in  another  State,  at  a  rat«  allowed  by  the 
laws  of  that  State,  it  was  valid,  although  the  rate  of 
interest  was  greater  than  that  permitted  by  the  laws 
of  this  State.  Their  opinion  is  reported  in  7  Abb.  Nev) 
Cas.  76,  where  also  a  f  u ller  sta  teraent  of  the  f  ac  ts  is  given. 

From  this  decision  the  defendant  appealed. 
The  court  of  appeals  affirmed  the  judgment,  on  the 
grounds  stated  in  the  head-note. 


PLATZ  V.  THE  CITY  OP  COHOES. 

iT.   r.  Supreme  Court,    Third  District^   Third  De- 
partment ;  Special  Term^  October^  1880. 
AgaiUj  General  Term^  May^  1879. 
Again^  Court  of  Appeals  ;  1880. 

Inadequate  Verdict. — New   Trial. — ^Negligence.— Waiveb  ^ 

Right  to  Appeal. 
The  court  raay  set  aside  a  verdict  on  the  ground  of  inadequacji  ^^ 

award  a  new  trial. 
Such  an  application  maybe  made  to  the  judge  who  tried  the  case. 
A  verdict  will  be  act  aside  when  it  is  manifestly  unjust. 
Thus  where  the  plaintiff  was  seriously  and  permanently  injured  by  the 

defendant's  negligence,  a  verdict  for  $400  was  set  aside,  it  apl««»'' 


I 
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ing  to  be  uojast  and  to  have  been  a  compromise  verdict,  and 

possibly  influenced  by  an  error  in  the  judge^s  charge. 
It  teetns,  that  a  wife  riding  with  her  husband  is  not  chargeable  with 

his  contributory  negligence  in  driving. 
Accepting  costs  awarded  by  an  order,  waives  the  right  to  appeal  from 

it,  blthough  the  attorney  subsequently  offers  to  return  them. 

Maria  L.  Platz  sued  the  city  of  Cohoes  for  damages 
resulting  from  its  negligence.  The  case  was  tried  in 
Albany  county,  and  a  verdict  was  rendered  for  the 
plaintiff  for  $400.  The  plaintiff  moved  on  the  judge's 
njinutes  to  set  aside  this  verdict  on  the  ground  of  in- 
adequacy. 

Further  facts  sufficiently  appear  from  the  opinion. 

OsBORN,  J. — The  plaintiff,  on  the  evening  of  Octo- 
ber 24,  1875,  while  riding  in  a  buggy  with  her  husband 
on  North  Mohawk  street,  in  the  city  of  Cohoes,  was 
thrown  out  and  injured.  The  cause  of  the  overturning 
was  a  pile  of  earth  which  had  been  placed  there  in 
making  some  excavation.  It  was  claimed  that  there 
was  no  light  placed  upon  this  obstacle  to  the  free 
travel  of  the  street  and  no  guard  placed  around  the 
same,  to  notify  travelers  of  the  difficulty  and  danger, 
and  therefore  that  the  action  could  be  maintained 
because  of  the  negligence  of  tiie  defendant. 

The  trial  resulted  in  a  verdict  for  the  plaintiff  of 
$400,  and  a  motion  is  now  made  by  her  counsel,  on  the 
minutes  of  the  court,  to  set  the  same  aside  and  for  a 
new  trial,  because  of  the  inadequacy  of  the  verdict. 
The  cause  was  tried  at  the  Albany  October  circuit, 
1878.  There  was  a  serious  conflict  in  the  testimony 
in  reference  to  the  alleged  negligence  of  the  defendant, 
proof  being  given  to  show  that  the  obstruction  was 
properly  guarded  and  a  sufficient  light  placed  there- 
on. This  question  was  fairly  presented  as  a  question 
of  fact,  under  proper  instructions,  for  the  consideration 
of  the  jury. 

It  was  also  urged  that  the  plaintiff's  negligence  con- 
tributed to  the  accident  and  injury  complained    of 
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and  therefore  they  could  be  no  recovery.  This  proof 
consisted  in  the  evidence  of  a  witness  who  was  driving 
a  double  team  and  carriage  just  ahead  of  the  buggy  in 
which  the  plaintiflE  and  her  husband  were,  and  who 
passed  this  dirt  in  safety,  that  the  plaintiffs  husband 
was  driving  at  the  rate  of  eight  or  nine  miles  an  hour 
at  the  time  of  the  injury.  The  street  was  somewhat 
dark  at  the  time. 

The  defendant  insisted  that  it  was  negligent  and 
careless  to  di'ive  at  this  rate  of  speed  under  the  cir- 
cumstances, and  that  the  plaintiff  must  be  charged 
with  the  negligent  acts  or  want  of  proper  care  on  the 
part  of  her  husband,  who  was  driving.  This  proof  of 
fast  driving  was  fully  contradicted,  the  plaintiff  and 
her  husband  both  testifying  that  the  horse  was  going 
slow ;  indeed,  that  they  were  driving  on  this  street, 
which  was  not  the  direct  route  for  them  to  take  to 
reach  their  home,  expressly  to  cool  oflP  the  horse  which 
they  had  been  driving. 

The  court  held,  and  so  charged  the  jury,  that  the 
plaintiff  must  be  charged  with  any  negligence  on  the 
part  of  her  husband. 

That  if  he  was  driving  negligently  and  carelessly, 
at  an  improper  rate  of  speed,  under  the  circumstances, 
and  thus  contributed  to  produce  injury,  the  plaintiff 
could  not  recover.  The  jury  by  the  verdict  rendered 
has  settled  both  of  these  questions  in  favor  of  the 
plaintiff;  first,  that  the  defendant  was  negligent; 
second,  that  there  was  no  negligence  on  the  part  of  the 
plaintiff  or  her  husband.  We  are  now  prepared  to 
consider  the  merits  of  this  motion. 

While  it  is  a  familiar  principle  that  the  court  has  a 
discretionary  power  to  set  aside  a  verdict  for  excessive 
damages, — a  power  which  in  furtherance  of  justice  has 
been  repeatedly  exercised, — more  doubt  has  been  ex- 
pressed as  to  the  power  of  the  court  to  disturb  a  verdict 
on  the  ground  of  inadequacy,  and  the  power,  if  one 
exist,  has  rarely  been  exercised  or  invoked. 


.  i 


ABBOTT'S    NEW   CASES.  895 

Platz  V.  City  of  Cohoes. 

Whatever  doubt  or  uncertainty  may  have  existed 
heretofore  as  to  such  power,  or  the  propriety  of  its  ex- 
ercise, it  must  now  be  regarded  as  settled  that  the 
court  may  and  should  set  aside  verdicts  and  grant 
new  trials  when,  upon  a  cool  and  deliberate  examina- 
tion, the  ends  of  justice  seem  to  require  it,  in  cases,  as 
well  where  the  verdict  is  inadequate  as  where  it  is 
excessive. 

Without  undertaking  to  collate  all  the  authorities 
showinoj  this  power,  if,  indeed,  it  is  necessary  to  look 
beyond  the  Code  therefor,  or  the  elementary  principle 
that  there  is  an  inherent  power  in  the  court  to  prevent 
injustice,  the  case  of  McDonald  «.  Walter  (40  N.  Y. 
661),  is  conclusive.  In  delivering  the  opinion  of  the 
court.  Woodruff,  J.,  says: 

"A  verdict  for  a  grossly  inadequate  amount  stands 
upon  no  higher  ground  in  legal  principle,  nor  in  the 
rules  of  law  or  justice,  than  a  verdict  for  an  excessive 
or  extravagant  amount.  It  is,  doubtless,  true  that  in- 
stances of  the  former  occur  less  frequently,  because  it 
is  less  frequently  possible  to  make  it  clearly  appear 
that  the  jury  have  grossly  erred.  But  when  the  case 
does  plainly  show  such  a  result,  justice  as  plainly  for- 
bids that  the  plaintiff  should  be  denied  what  is  his 
due,  as  that  the  defendant  should  pay  what  he  ought 
not  to  be  charged.  The  power  of  the  court  to  award  a 
new  trial  when  dissatisfied  with  the  verdict,  on  this 
ground,  is,  I  think,  not  open  to  question,  and  whether 
because  the  -verdict  is  too  large  or  small,  the  principle 
is  precisely  the  same." 

The  power  conceded,  there  is  no  objection,  indeed, 
there  is  great  propriety,  in  applying  to  the  same  judge 
who  tried  the  cause,  for  its  exercise.  He  sees  the  wit- 
nesses, hears  their  evidence,  notes  their  appearance, 
and  is  therefore  better  able  to  determine  whether  jus- 
tice has  been  done  than  any  other  judge  or  body  of 
judges  can  be  from  an  examination  of  the  evidence 
above  (Algeo  x.  Duncan,  39  N.  Y.  313). 
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I  am  aware  that  courts  are  reluctant  to  disturb  the 
verdict  of  a  jury,  nor'ought  they  to  do  so  unless  it  is 
clear  that  injustice  has  been  done.  To  set  aside  a  ve^ 
diet  simply  because  it  is  more  or  less  than  the  judge 
would  have  awarded,  would  render  the  jury  system 
useless,  a  farce  and  of  no  importance. 

Tlie  verdict  should  be  treated  with  great  considera- 
tion and  respect.  But  when  it  is  manifestly  unjust, 
palpably  against  the  law  and  facts,  there  should  be  no 
hesitancy  to  interpose,  and  by  the  granting  of  a  new 
trial  afford  a  party  justly  complaining  another  oppor- 
tunity to  present  his  case  for  the  consideration  of  a 
jury. 

In  this  case  the  plaintiff,  so  far  as  the  evidence 
shows  or  appearances  indicate,  is  a  highly  respectable 
married  woman,  just  in  the  bloom  and  freshness  of 
womanhood,  and  up  to  the  time  of  this  injury,  had 
enjoyed  perfect  health.  She  appeared  exceedingly 
well  on  the  witness  stand,  gave  her  evidence  in  a  frank 
and  candid  manner,  with  no  endeavor  to  exaggerate  or 
conceal  the  truth.  She  received  injuries  most  serious 
in  their  character,  from  which  she  had  suffered  greatly 
and  was  suffering  down  to  the  time  of  the  trial,  three 
years  afterwards,  and  which  are  doubtless  permanent, 
if,  indeed,  they  do  not  shorten  her  life  by  many  years. 
She  has  been  and  doubtless  always  will  be  unable  to 
discharge  her  domestic  duties  as  before  the  accident. 
No  one  who  heard  her  statement,  or  noticed  the  candor 
with  which  the  same  was  made,  could  doubt  the  ex- 
tent, severity  or  permanency  of  the  injuries  of  which 
she  complained,  and  for  all  this  she  has  been  awarded 
only  the  sum  of  $400. 

I  cannot  avoid  the  conviction  that  great  injustice 
has  been  done  to  the  plaintiff  by  the  verdict. 

As  before  stated,  the  jury  has  decided  that  she  and 
her  husband  wei'e  free  from  all  blame ;  that  the  de- 
fendant was  negligent,  and  that  its  negligence  caused 
the  difficulty  complained  of.    Had  the  verdict  been  for 
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the  defendant  I  shoald  not  have  entertained  the  motion 
for  an  instant,  though  the  proof  of  fast  driving  was  not 
of  a  character  to  entitle  it  to  much  weight.  It  was 
doubtless  a  compromise  verdict,  some  of  the  jurors 
possibly  believing  that  the  defendant  was  not  negli- 
gent, or  that  the  plaintiff  was,  in  the  respect  to  which 
allusion  has  been  made.  I  confess  that  I  can  find  no 
case  where  a  verdict  for  this  amount  has  been  set  aside 
as  inadequate,  and  I  have  held  the  papers  a  long  time, 
uncertain  and  undecided  as  to  what  should  be  done. 

But  I  cannot  conscientiously  permit  this  verdict  to 
stand.  It  is  no  compensation  whatever  for  the  serious 
injuries  the  plaintiff  has  sustained.  It  may  well  be 
that  some  of  the  jurors  accepted  as  true  the  evidence 
of  one  witness  as  to  the  alleged  fast  driving,  &c.,  and 
under  the  iniling  and  charge  insisted  upon  a  verdict 
for  defendant,  at  last  yielding  to  a  verdict  for  a  small 
amount,  in  order  to  bring  about  an  agreement. 

I  am  not  at  all  clear  that  in  this  respect  the  charge 
was  correct,  or  that  the  plaintiff  could  be  charged  with 
any  negligent  conduct  of  her  husband.  It  is  certainly 
a  very  serious  question,  under  the  recent  decision  of 
the  court  of  appeals,  Dyer  v.  Erie  R.  Co.  (71  J}f.  T. 
228),  where  the  following  doctrine  is  held  : 

*'  Where  one  travels  in  a  vehicle  with  another,  over 
which  he  has  no  control,  simply  by  invitation,  there  is 
no  relationship  of  principal  and  agent,  and  although 
he  so  travels  voluntarily  and  gratuitously,  he  is  not 
responsible  for  the  negligence  of  the  driver,  especially 
when  no  claim  is  made  that  the  driver  was  not  compe- 
tent to  control  and  manage  the  team."  This  possible 
error  in  the  change  may  have  contributed  to  or  have 
directly  brought  about  this  small  verdict.  Still  the 
plaintiff,  having  succeeded,  is  in  a  position  where  this 
error  might  not  avail  her  on  appeal. 

The  verdict  must  be  set  aside  and  a  new  trial 
granted,  but  upon  terms  that  shall  indemnify  the  de- 
fendant for  the  cost  of  the  trial  already  had.    I  have 
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fixed  this  amonnt  at  $75,  which  must  be  paid  to  the 
defendant  or  attorney  within  ten  days  after  service  of 
a  copy  of  the  order  to  be  entered  to  carry  out  this  de- 
cision. 

On  such  re-trial  the  defendant  may  succeed  or  the 
evidence  may  be  so  changed  as  to  show  that  the  plaint- 
iff ought  not  to  recover  more  than  she  already  has. 
Whatever  it  may  be,  it  will  doubtless  be  satisfectory 
to  the  parties,  at  least  it  is  to  be  hoped  that  it  will  be 
in  accordance  with  the  evidence. 

In  accordance  with  this  order,  the  plaintiff  paid  the 
$75  costs,  which  were  received  by  the  defendant's  at- 
torney, who  had  been  recently  appointed  as  city  attor- 
ney, and  who  subsequently  made  an  aflSdavit  stating 
that  lie  was  not  familiar  with  the  case,  and  that  he 
received  the  money  by  mistake.  Upon  consulting 
with  the  counsel  in  the  case,  he  immediately  offered  to 
return  the  money,  but  the  plaintiff's  attorney  refused 
to  accept  it.  The  plaintiff  then  moved  to  dismiss  the 
appeal,  and  the  general  term  rendered  the  following 
opinion. 

Per  Curiam. — Neither  of  the  parties  denies  the 
general  rule,  that  if  a  party  accepts  the  benefit  of  an 
order  he  waives  the  right  to  appeal  therefrom.  But 
the  defendant  insists  that  in  his  present  case  the 
money  paid  for  costs  was  received  by  mistake,  and 
asks  that  for  this  reason  the  appeal  should  not  be  dis- 
missed. 

It  is  very  possible  that  if  by  any  fraud  or  stratagem 
the  defendant's  attorney  had  been  induced  to  take 
these  costs,  not  knowing  what  they  were  for,  he  might 
repudiate  his  act  and  return  them.  But  the  present  is 
not  that  case.  The  defendant's  attorney  does  not  claim 
that  he  did  not  understand  the  order,  or  that  he  did 
not  know  that  the  costs  were  paid  under  the  order. 
The  only  difficulty  is,  that  a  day  or  two  afterwards  the 
counsel  for  the  defendant  advised  the  attorney  to  ap- 
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peal  from  the  order,  and  for  that  purpose  to  return  the 
costs.  This  may  have  been  very  good  advice,  but  it 
does  not  show  that  the  attorney  acted  under  a  mistake 
in  accepting  the  costs ;  nor  even  that  he  acted  under  a 
mistake  of  law,  for  he  does  not  say  that  he  was  not 
aware  of  the  rule  that  acceptance  of  the  costs  would 
prevent  an  appeal. 

If  t|^e  attorney  himself  had  changed  his  mind,  after 
the  lapse  of  a  day  or  two,  and  had  desired  to  appeal, 
he  would  have  had  substantially  the  same  ground  to 
oppose  this  motion  as  that  which  is  now  presented. 
We  tbink  the  general  rule  is  good  and  useful,  and  we 
see  no  reason  to  make  the  present  one  an  exception. 

The  motion  to  dismiss  the  appeal  is  granted,  with 
$10  costs. 

From  this  decision  of  the  general  term  the  defend- 
ant appealed. 

G.  L,  Stedman  {Henry  A.  8trong\  for  defendant, 
appellant. — ^I.  There  was  no  waiver,  as  the  money  was 
received  by  mistake. 

II.  There  was  no  estoppel. 

III.  The  city  attorney  had  no  authority  to  waive 
the  right  of  appeal  {Laws  1872,  c.  79,  p.  210 ;  People 
tj.  Mayor  of  N.  Y.,  11  Abh.  Pr.  66,  and  note). 

R.  M.  Peckham  {James  F.  Crawford)^  for  plaintiff, 
respondent. — I.  By  taking  the  costs  and  receiving  the 
benefits  of  the  order  the  defendant  waived  the  right  to 
appeal  (Peel  v.  Elliot,  16  How.  Pr.  483  ;  Noble  v. 
Prescott,  4  E.  Z>.  Smith,  139  ;  Lewis  v.  Irving  Fire  Ins. 
Co.,  15  Ahb.  Pr.  140,  note ;  Hanna  v.  Dexter,  Id.  135  ; 
Vail  V.  Remson,  7  Palge^  206 ;  Knapp  n.  Brown,  45 
N.  Y.  207 ;  Pistor  v.  Hatfield,  46  Id.  249 ;  Harrison  «. 
Neher,  9  Hun,  127 ;  Genet  v.  Davenport,  59  N.  Y.  648). 

II.  The  defendant's  attorney  knew  what  the  order 
was  when  he  accepted  the  costs. 

III.  The  tender  could  not  change  the  rights  of  the 
parties. 
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The  court  of  appeals  afBrmed  the  order  of  the 
general  term,  dismissing  the  api)eal,  but  delivered  no 
written  opinion. 


PECK  V.  PECK. 
J\r.   T.  Common  Pleas  ;  Special  Term^  January,  1881. 

DiYORCB. — Leayb  to  Rb-mabbt. 

A  defendant  against  whom  a  divorce  on  the  ground  of  adultery  was 
granted  under  the  Revised  Statutes  (2  B,  S,  146,  §  49)  may  be 
granted,  by  the  court,  leave  to  marry  again  under  the  act  of  1R79 
(Z.  1879,  p.  231,  c.  164,  as  amended  by  Id.  p.  505,  c.  231),— allowing 
such  leave  after  the  lapse  of  five  years,  and  proof  that  defendants  con- 
duct has  been  uniformly  good,  and  of  plain tiff^s  marriage, — ^notwith- 
standing section  1,761  Code  of  Civil  Procedure,  which  revises  and  re- 
enacts  the  prohibition  of  re-marriage  contained  in  the  original  section 
49  of  the  Revised  Statutes,  without  connecting  with  it  the  pro- 
vision of  the  acts  of  1879. 

It  uemg^  that  the  exception  of  the  amended  section  49  from  the  Repeal- 
ing Act  (Z.  1880,  p.  368,  c.  245)  had  the  effect  to  modify  section 
1,761,  by  preventing  the  disqualification  for  re-marriage  from  be- 
coming operative.* 

Mrs.  Peck  recovered  a  judgment  of  divorce  against 
her  husband,  and,  she  having  re-married,  the  husband 
now  applied  for  leave  to  re-marry.  The  application 
was  on  petition  presented  on  notice  to  plaintiff,  subse- 
quent to  September,  1880,  when  chapter  XV.  of  the 
Code  of  Civil  Procedure  took  effect. 

H.  E.  Farnsworth^  for  the  motion. 

Larbemobe,  J. — On  April  10,  1874,  a  decree  of 
absolute  divorce  was  granted  in  this  action  in  plai^it^: 
iff's  favor,  in  pursuance  of  article  3,  section  1,  chapter 
8,  part  2  of  the  Revised  Statutes,  whereby  the  defend- 
ant was  prohibited  from  marrying  again  during  the  life 
of  the  plaintiff.     She  re-married  on   May   10,   1878, 

*  See  il^.  r.  Daily  Re^uAer,  January  21,  1881,  p.  140.    For  the  pro- 
ceeding to  obtain  leave,  &c.,  see  Greeners  Case,  p.  450  of  this  voL 
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and  is  now  living  in  the  marriage  relation  in  the  city 
of  New  York. 

By  section  49  of  chapter  321  of  the  Laws  of  1879, 
the  statute  above  referred  to  was  amended  by  allowing 
a  defendant  found  guilty  of  adultery  in  a  divorce  suit, 
after  the  expiration  of  live  years  from  the  rendition  of 
judgment  therein  and  re-marriage  of  the  plaintiff,  to 
make  application  to  the  court  for  a  modification  of 
such  judgment,  upon  satisfactory  proof  of  the  facts 
above  stated,  and  also  of  the  fact  of  defendant's  good 
conduct  since  judgment  was  rendered.  This  act  took 
effect  immediately. 

Such  application  and  proofs  have  been  produced 
herein,  and  it  would  appear  that  defendant  is  entitled 
to  the  relief  sought.  The  plaintiff  has  had  due  notice 
of  this  proceeding,  and  makes  no  objection  thereto.  It 
remains  to  consider  whether  or  not  any  legal  impedi- 
ment is  interposed  by  section  1,761  of  the  Code  of  Civil 
Procedure  {L.  1880,  c.  178). 

This  section  would  seem  to  restore  the  prohibition 
as  to  re-marriage  by  defendant  during  the  life- time  of 
the  plaintiff,  and  is  apparently  inconsistent  with 
section  49  of  the  Bevised  Statutes,  as  amended  by 
chapter  321  of  the  Laws  of  1879.  If  these  statutes 
were  the  only  guide  to  their  own  construction  the  con- 
clusion would  follow  that  the  latest  utterance  of  the 
legislature  must  control,  and  the  foimer  act  would  be 
repealed  by  implication  (Livingston  v.  Harris,  11 
Wend.  329 ;  Warrington  v.  Trustees  of  Rochester,  10 
Id.  547 ;  People  ex  rel.  Poster  v.  Bell,  46  N.  Y.  my 
But  the  legislature  hais  not  left  us  in  doubt  upon  this 
subject,  for  at  the  same  session  in  which  it  passed 
section  1,761  of  the  Code  of  Civil  Procedure,  it  alsoy  on 
May  10,  1880,  enacted  a  repealing  act,  which  ex- 
pressly excepts  section  49  of  chapter  321  of  the  Laws 
of  1879. 

For  the  purpose  of  determining  the  effect  of  the 
act  comprising  the  Code  of  Civil  Procedurey  upon  oth«r 
Vol.  Vni.— 20 
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acts,  and  the  effect  of  other  acts  upon  it,  it  was  therein 
especially  provided  that  "this  [that]  entire  act  is 
deemed  to  have  been  enacted  on  the  sixth  day  of  Jan- 
nary,  in  the  year  1880,  and  all  acts  passed  after  the  last 
mentioned  date  are  to  have  the  same  effect  as  if  they 
wei^  passed  after  this  act"  {Code  Civil  Pro.  §  3,355). 

Moreover,  said  act,  comprising  such  Code  of  Civil 
Procedur*^,  was  not  returned  by  the  governor  within 
the  time  prescribed,  and  it  became  a  law  without  his 
signature  oh  May  6,  1880  (2  L.  1880,  §  1),  whereas  the 
repealing  act  appears  to  have  been  approved  by  the 
governor,  May  10,  1880  (1  L.  1880,  §  367),  and  thereby 
became  the  later  act. 

I  cannot  disregard  the  manifest  intention  of  the 
legislature  as  expressed  by  the  repealing  act.  Re- 
peals by  implicaticm  are  not  favored,  and  acts  by  the 
governing  power  not  absolutely  inconsistent  or  repug- 
nant should  be  construed  in  harmony  with  each  other 
(Rex  V.  Justices  of  Middlesex,  2  Barn.  <fe  Adolph,  818 ; 
Viner  Ahr.  575,  132 ;  McCartee  v.  Orphan  Asylum,  9 
Cow.  437 ;  Mayor  v.  Walker,  4  E.  D.  Smith,  258 ; 
Wallace  v.  Bassett,  41  Barb.  99 ;  Smith  v.  People,  47  N. 
Y,  330,  333 ;  Heckmann  v.  Pinkney,  6  Abb.  New  Cos. 
jJ71,  affirmed  by  Court  cf  Appeals ;  Bowen  v.  Lease,  6 
ffiU,  221 ;  People  v.  Deming,  1  mU.  271 ;  Van  Rens- 
selaer V.  Snyder,  9  Barb.  302 ;  Hayes  v.  Symonds,  Id. 
mo-,  Powers  V.  Shepard,  48  JUT.  T.  640,  644). 

Section  1,761  of  the  Code  of  Civil  Procedure  and  said 
repealing  act  both  took  effect  September  1,  1880  {Code, 
§  3,356 ;  1  L.  1880,  c.  245),  so  that  said  section  con- 
taining the  disqualification  upon  re-marriage  hev^ 
became  operative  law  except  as  modified  by  said  re- 
pealing act. 

The  defendant's  right  to  the  relief  sought  hemn 
existed  prior  to  September  1, 1880  ;  it  was  saved  by  the 
i*ei>ealing  act ;  it  is  not  necessarily  inconsistent  with  or 
repugnant  to  section  1,761  of  the  Code,  and  this  appli- 
cation should  be  gcanted. 
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BURR  V.  AMERICAN  SPIRAL  SPRING  BUTT  CO. 
N.  T.  Court  of  Appeals ;  JunCy  1880. 

[Afflrmtng  t7  Hun,  188.] 

Cohtbact  for  aotbbtising  ik  Subscriftioh  Books. — ^RfiM^rrAiA — 
EviDBKCE. — Dbliybbt  Ain>  Sale  Through  Aosirra. — 

QUB8TIOK8  OF  FaCT  AHB  LaW. -^REFUSAL  TO 

Producb  Booka. 

Under  a  contract  to  insert  an  advertisement  in  a  book  for  a  specified 
sum  for  each  copy  sold,  a  recital  in  the  contract,  describing  the  book 
as  one  which  was  to  be  sold  by  subscription  by  agents  in  every  State 
and  in  Canada,  does  not  bind  tlie  publisher  to  prove  sales  in  every 
State  as  a  condition  of  recovering  any  compensation. 

The  extent  of  sales  of  a  publication  may  be  proved,  for  the  purpose  of 
establishing  a  riglit  to  compensation  measured  by  the  extent  of  sales, 
by  evideoee  of  orders  received  through  agents,  delivery  puraoaat 
thereto,  and  payment  of  the  price,  without  going  into  proof  of  the 
acts  of  agents  with  the  subscribers  or  purchasers.* 

In  the  absence  of  evidence  to  the  contrary  such  evidence  is  conclu- 
sive. 

Whether  the  facts  which  are  substantially  undisputed  establish  the 
performance  of  a  contract,  is  a  question  of  law. 

The  refusal  of  a  party  who  has  contracted  to  pay  a  compensation  in 
proportion  to  his  business,  to  produce  his  books,  on  the  trial  of  an 
action  for  such  compensation,  does  not  alone  establish  a  fraudulent 
disposition  of  them  with  intent  to  defraud. 

A  referee's  disregard  of  testimony  which  would  authorize  a  recovery 
for  some  amount,  will  justify  the  granting  of  a  new  trial. 

Appeal  from  an  order  of  the  general  term  of  the  sa- 
premeconrt,  reversing,  on  questions  of  law,  a  judgment 
entered  on  the  report  of  a  referee,  and  granting  a  new 
trial. 

J.  B.  Burr  and  G.  M.  Hyde  sued  the  American  Spiral 
Spring  Butt  Company  for  the  amount  agreed  to  be  paid 
for  the  insertion  of  an  advertisement  in  a  book  pub- 

^  See  Stephens  «.  Howe,  84  Super,  Ot.  {J,  A  3.)  188,  and  caaefl 
dted  in  Abb.  Trial  Ed.  876. 
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•lished  by  the  plaintiffs.    The  contents  of  the  agreementj 
appear  in  the  opinion.  • 

The  answer  was  that  the  signing  of  the  contract wasl 
induced  hj  misrepresentations  ;  that  plaintiffs  bad  not 
performed  their  agreement  by  selling  in  all  the  States 
of  the  Union  and  Canada ;  and  that  part  of  the  allied 
sales  were  Petitions. 

Mr.  Bnrr,  one  of  the  plaintiffs,  testified  as  to  man-* 
ner  in  which  the  snbscription-book  business  was  con- 
dacted,  and,  notwithstanding  the  defendant's  objection, 
was  allowed  to  state  the  number  of  books  that  had  been 
sold,  that  they  had  been  sold  through  canvassing 
agents,  that  the  agents  were  authorized,  and  that  the 
books  were  sold  in  the  regular  course  of  business. 

The  referee  found  that  the  plaintiffs  published,  pur- 
suant to  their  contract,  but  that  they  had  not  shown 
that  the  book  had  been  sold  in  every  State,  &c.,  nor 
that  the  number  alleged,  or  any  number,  had  been  sold 
through  their  authorized  agents,  and  therefore  found 
that  such  sales  had  not  been  made. 

The  Supreme  Courts  at  general  term,  held  that  the 
recital  did  not  constitute  a  condition  precedent,  and  or- 
dered a  new  triaJ  (reported  in  17  JBun;  188).  Froni  this 
decision  defendants  appealed  to  this  court. 

.  Benjamin  Estes  {Estes  &  Barnard^  attorneys),  for 
defendants,  apx»ellants. — ^I.  Plaintiff's  refusal  to  pro- 
duce papers  is  a  suspicious  circumstance  (Bleeker  9. 
Johnson,  69  N.  T.  309). 

II.  The  contract  required  a  sale  through  agents,  not 
a  sale  to  agents.  It  also  required  sales  in  every  single 
State  of  the  Union. 

III.  The  contract  required  that  the  books  should 
be  sold  by  subscription.  The  plaintiffs  are  concluded 
by  having  tried  the  case  on  that  theory  (Shaw  v. 
Davis,  66  Barb.  389).  The  whole  instrument  must  be 
cx5nsidered  (Goiz  v.  Law,  1  Johns.  Cas.  841 ;  Bipley 
V.  Larmouth,  66  Barb.  1 ;  Moore  v.  Jackson,  4  Wend. 
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67;  Jackson  v.  Blodget,  16  Johns.  172;  Whallan  v, 
Kanffman,  19  Id.  77;  Ward  v.  Whitney,  8  JV.  T.  446 ; 
Nonnenbocker  v.  Hooper,  4  JS.  D.  Smithy  401 ;  Marvin 
t.  Stone,  2  Cow.  806  ;  2  Blacks.  Comm.  379  ;  2  Parsons 
on  Cantr.  5  ed.  505,  601,  603 ;  15  SJast,  641 ;  2  Kent 
Comm.  555  ;  2  Slory  on  Conir.  §§  657,  658,  a).  The  sur- 
rounding curcumstances  may  be  considered  (Knapp  v. 
Wamer,  57  N.  Y.  668 ;  French  v.  Carhart,  1  Id.  102 ; 
Hasbrook  v.  Paddock,  1  Barh.  637 ;  Bell  v.  Brewen,  1 
H(yu>.  U.  S.  169  ;  Wilson  v.  Troup,  2  Cow.  228  ;  Spring- 
steen V.  Sampson,  32  If.  T.  707 ;  Auburn  City  Bank 
V.  Leonard,  40  Barb.  119  ;  Whallan  v.  Kanffman,  19 
Johns.  97 ;  Chitty  on  Contr.  9  ed.  77 ;  2  Kent  Comm. 
555 ;  2  Blacks.  Comm.  379  ;  2  Parsons  on  Contr.  5  ed. 
505).  The  literal  meaning  must  yield  to  the  intention 
(Kelly  V.  Upton,  5  Duer^  340 ;  Whallan  v.  Kanffman, 

19  Johns.  103 ;  Chitty  on  Contr.  9  ed.  81 ;  Ford  d. 
Beech,  11  Q.  B.  852).  Words  of  recital  may  be  read 
as  covenants  when  such  is  the  intention  of  the  parties 
(2  Parsons  on  Contr.  5  ed.  511 ;  Cocks  v.  Barker,  49 
N.  T.  107 ;  Dutch  Church  v.  Bradford,  8  Cow.  532 ; 
Chitty  on  Contr.  9  ed.  87 ;  Booth  o.  Cleveland  M.  Co., 
74  N.  T.  15 ;  Frey  v.  Johnson,  22  How.  Pr.  316 ; 
Roberts  t.  Roberts,  22  Wend.  140 ;  Jackson  v.  Smart, 

20  Johns.  85  ;  Rogers  v.  Kneeland,  10  Wend.  218,  250 ; 
Barton  v.  McLean,  6  Hillj  256  ;  Richards  v.  Edick,  17 
Barh.  260;  Chitty  on  Contr.  9  ed.  92).  Earlier 
clauses  prevail  over  subsequent,  and  particular  words 
over  general  ones  (Bell  r>.  Bruen,  1  How.  U.  8.  449 ; 
Jackson  t).  Stevens,  16  Johns.  114 ;  Elmendorf  ©.  Lan- 
sing, 5  Cino.  470  ;  Neudecker  o.  Kohlberg,  3  Daly^  4ffl ; 
Kellam  v.  McKinstry,  6  Hun,  381 ;  affirming  69  N.  Y. 
264  ;  Reynolds  v.  Com.  F.  Ins.  Co.,  47  Id.  697  ;  Whal- 
Ian  V.  Kanffman,  19  Johns.  103 ;  Duke  of  Northum- 
berland V.  Erring,  5  T.  H.  522 ;  Doe  v.  Biggs,  2  Taunt. 
109).  The  contract  must  be  most  strongly  construed 
against  the  party  making  it  (2  Parsons  on  Contr.  5 
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ed.  606;  Gififord  v.  First  Presb.  Soc,  66  Barb.lU\ 
Reynolds  v.  Com.  F.  Ins.  Co.,  47  if.  T.  597).  It  must 
be  interpreted  in  the  sense  in  which  the  plaintiff 
knew  the  defendant  understood  it  (White  v.  Hoyt, 
73  JSr.  Y.  605 ;  Hoffman  v.  iEtna  Fire  Ins.  Co.,  32  irf. 
405;  Potter  i).  Ont.  &  L  Mut.  Ins.  Co.,  5  HiU^V&\ 
Barlow  ??.  Scott,  24  iV.  T.  40 ;  Phillips  t>.  Gallant,  83 
Jd.  263 ;  2  Parsons  on  C<mlr.  5  ed.  499 ;  Chitty  on 
CorUr.  9  ed.  85 ;  2  Story  on  Contr.%  664). 

III.  Plaintiffs  waived  their  right  to  sue  for  sepa- 
rate installments  (if  they  ever  had  any)  by  waiting  and 
endeavoring  to  prove  complete  performance  (Beecher 
V.  Conradt,  13  N.  T.  108  ;  Cunningham  t>.  Momjll,  10 
Johns.  203). 

IV.  There  is  no  presumption  that  the  books  ever 
reached  their  destination  (See  v.  Bemheimer,  38  Siif> 
a.  J.  &  8.  40). 

V.  .  The  meaning  of  the  words  **sale  by  subscrip- 
tion" was  a  question  of  fact  (2  Parsons  on  Cordr.  6 
ed.  493 ;  White  v.  Hoyt,  73  N.  T.  605,  612),  and  the 
construction  of  the  referee  is  final  (Phillips  v.  Gal- 
lant, 62  iV:  F.  264  ;  Levy  v.  Burgess,  64  Id.  397). 

VI.  Before  plaintiffs  can  recover  anything  they 
must  prove  strict  i>erformance  (McMillen  d.  Vander- 
lip  12  Johns.  166;  Jennings  v.  Camp,  13  Id.  94; 
Lantry  t).  Parks,  8  Conn.  63  ;  Glacius  v.  Black,  50  H* 
Y.  145 ;  Neville  v.  Frost,  2  E.  D.  Smith,  62 ;  Starr  t. 
Lif  tchild,  40  Barb.  641 ;  Sharp  n.  Johnson,  3  Lans. 
620 ;  Smith  t).  Brady,  17  N.  Y.  173  ;  Pike  d.  Butler,  4 
Id.  360 ;  Monell  ^.  Bumes,  4  DeniOy  121 ;  Husted  9. 
Craig,  36  N.  Y.  221 ;  White  t>.  Hewitt,  1 E.  D.  Smith, 
895  ;  Hogg  v.  Storty,  2  Id.  192 ;  McMullen  v.  Vander- 
lip,  2  Johns.  167 ;  Nelson  v.  Plimpton  P.  P.  E.  Co.,  66 
IT.  Y.  480 ;  Pres.  Del.  &  N.  Co.  v.  Pa.  Canal  Co.,  60 
Id.  260,  264). 

VII.  The  referee  was  right  in  excluding  evidence 
of  the  secret  limitations  of  the  authority  of  plaintifrB 
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ageot  (Hunter  v.  H.  R.  I.  M.  Co.,  20  Barh.  493; 
Tucker  «.  Woolsey,  6  Lans.  482  ;  Lossee  v.  Williams, 
6  /tf .  232  ;  Lightbody  x.  N.  A.  Ins.  Co.,  23  Wend.  18 ; 
Tradesman's  Bank  v.  Astor,  11  Id.  87;  Griswold  v. 
Haven,  26  N.  Y.  695;  N.  Y.  &  H.  R.  R.  Co.  n. 
Schuyler,  34  Id.  68 ;  Bridenbecker  2J.  Lowell,  32  Barb. 
17;  Doubleday  t).  Kress,  60  Id.  196;  Edwards  t>. 
Shaffer,  49  Id.  291 ;  Munn  t.  Com.  Co.,  16  JoTiTis.  44 ; 
Sandford  t?.  Handy,  23  Wend. ,  260  ;  Bank  of  Dnited 
States  V.  Davis,  2  Hillj  695 ;  Burnet  v.  Judson,  21  iT. 
T.  696;  Weed  t>.  Panama  R.  R.  Co.,  17  Id.  369; 
Sharp  V.  Mayor,  40  Barb.  272 ;  Jeffrey  t).  Bigelow,  13 
Wend.  518 ;  Anderson  Vs  Coonley,  21  Id.  279 ;  Wil- 
son V.  Troup,  2  Cow.  194 ;  Standard  Oil  Co.  v.  Triumph 
Ins.  Co.  3  Iluny  691 ;  ^l  Parsons  on  Contr.  6  ed.  44, 
57), 

VIII.  It  was  not  error  for  the  referee  to  reserve 
questions  on  the  trial  (Holden  v.  N.  Y.  &  E.  Bk.,  72 
.  N.  T.  287). 

8.  E.  Cliurch  {Charles  WJielp^  attorney),  for  plaint- 
iffs, respondents. — 1.  It  was  not  necessary  to  show  the 
actual  delivery  of  the  books  to  the  several  subscribers. 
The  contract  must  be  construed  with  reference  to  the 
situation  of  the  parties  and  the  nature  and  methods  of 
the  plaintiff's  businees  (Burr  v.  Compcon,  116  Mass. 
493 ;  Sickles  v.  Mather,  20  Wend.  72 ;  Bank  of  Mon- 
roe  V.  Culver,  2  IIlll,  631). 

II.  The  referee's  construction  would  require  the 
testimony  of  each  70,000  subscribers  to  prove  a  claim 
of  2  cents  for  each  book  and  subscriber. 

III.  Some  books  were  shown  to  have  been  actually 
sold  and  delivered. 

Chuboh,  Ch.  J. — The  agreement  between  the 
parties  provided  for  publishing,  in  a  book  to  be  called 
T7ie  Oreat  Industries  of  the  United  States,  an  adver- 
tisement of  the  defendants'  business,  at  a  compensa- 
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tion  measured  by  the  number  of  books  sold.  It  re- 
cited that  the  plaintiffs  were  about  to  publish  such  a 
book,  which  would  be  sold  by  subscription  through 
their  authorized  agents  in  every  State  in  the  Union 
'  and  in  Canada ;  that  in  the  work  was  to  be  inserted  an 
article  containing  six  pages  of  reading  matter,  setting 
forth  the  name,  "biography"  and  business  of  the  de- 
fendant, and  then  followed  the  agreement  proper,  as 
follows:  "Now,  therefore,  in  consideration  of  said 
Burr  &  Co.  so  incorporating  in  said  article,  to  the 
acceptance  of  said  company,  the  name  of  said  com- 
pany, their  *  biography, '&c.,  and  publishing  the  same 
in  the'  forthcoming  edition  of  the  said  work,  said 
company  agree  to  pay  to  said  Burr  &  Co.,  the  sum 
of  two  cents  for  six  pages  of  the  said  article  for  each 
and  every  copy  of  said  work  sold  by  said  Burr  &  Co. 
Said  Burr  &  Co.  agree  to  furnish  to  said  company  their 
certificate,  properly  subscribed  and  certified  to  before  a 
justice  of  the  peace,  if  so  required,  as  to  the  number 
of  copies  of  said  work  actually  sold  and  delivered  to 
subscribers." 

The  plaintiffs  proved  their  mode  of  publishing  and 
selling  books  by  subscription  ;  that  agents  were  ap- 
pointed in  the  various  States  and  in  Canada,  who  can- 
vassed for  subscribers,  and  who  then  ordered  the  number 
of  books  required  for  delivery  to  subscribers  and  paid 
for  them,  and  the  books  were  shipped  by  express  or 
freight  directly  to  the  agents  who  delivered  the  books 
to  the  subscribers,  the  plaintiffs  having  no  personal 
connection  with,  nor  knowledge  of,  the  individual  sub- 
scribers except  through  the  agents.  They  gave  evidence 
tending  to  prove,  and  sufficient,  I  think,  to  prove 
priTTM  facie^  that  this  book  was  published  and  sold  ib 
this  way,  and  that  they  had  actually  delivered  to  their 
agents,  and  been  paid  for,  the  number  for  which  they 
claimed  to  charge  the  defendants,  including  the  n^^^' 
ber  delivered  to  editors  and  publishers  of  newspaper^ 
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as  compensation  for  advertising,  &c.  Except  to  a  very 
limited  extent  there  was  no  proof  of  actual  delivery 
to  individual  subscribers. 

The  learned  referee  found  that  the  proof  was  not 
sufficient  to  show  a  compliance  with  the  contract  on 
the  part  of  the  plaintiffs ;  and  I  infer  from  the  find- 
ings that  he  held  that  it  was  incumbent  upon  the 
plaintiffs  to  prove  a  sale  by  subscription  through 
agents  in  every  State  in  the  Union,  and  in  Canada,  to 
entitle  the  plaintiffs  to  recover  anything. 

This  cannot  be  sustained. 

It  appeared  in  evidence  that  at  the  time  the  con- 
tract was  made  the  plaintiffs  had  agents  in  every  State 
and  in  Canada  engaged  for  them  in  selling  other 
books  by  subscription,  and  this  recital  must  be  re- 
garded in  the  nature  of  a  proposition  as  to  the  mode 
of  doing  the  business.  There  is  nothing  in  the  con- 
tract importing  an  absolute  agreement  that  the  plaint- 
iffs would  sell  the  book  in  every  State,  and  such  a 
construction  would  be  very  unreasonable.  The  failure 
to  sell  in  a  single  State  would  deprive  the  plaintiffs  of 
all  compensation,  while  the  agreement  is  that  the  de- 
fendant is  to  pay.  only  for  the  number  actually  sold,  at 
the  rate  of  two  cents  a  copy. 

Recitals  in  a  contract  are  not  strictly  any  part  of 
the  contract,  but  they  may  have  a  material  influence 
in  construing  the  instrument  and  determining  the  in- 
tent of  the  parties.  There  is  no  principle  of  construc- 
tion which  would  justify  a  court  in  holding  that  the 
parties  intended  to  make  the  right  to  recover  any  com- 
pensation dependent  upon  selling  the  books  in  every 
State  in  the  Union.  If  the  compensation  had  been 
fixed  at  a  gross  sum  it  might  have  been  claimed  that 
the  consideration  implied  a  sale  in  all  the  specified 
places,  but  as  the  defendant  limited  his  liability  to  a 
specified  sum  for  each  book  sold,  the  plaintiff  was  en- 
titled to  recover  for  the  number  proved  to  have  been 
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sold,  in  accordance  with  the  contract,  whether  more  or 
less. 

I  infer  also  that  the  learned  referee  decided  that 
the  proof  was  insufficient,  because  it  did  not  go  far 
enough  to  establish  an  actual  sale  and  delivery  to  the 
individual  subscribers,  which  it  is  claimed  is  indis- 
pensable to  a  sale  by  subscription.  This  presents  the 
most  important  question  in  the  case. 

It  will  be  observed  that  the  obligatory  part  of  the 
contract  does  not  require  the  books  to  be  sold  by  sub- 
scription in  express  terms ;  but  it  is  claimed,  and  with 
considerable  reason,  that  as  the  preamble  recites  that 
the  books  are  to  be  sold  by  subscription,  the  agree- 
ment fixing  the  price  at  two  cents  for  each  copy  sold 
should  be  construed  as  implying  sold  by  subscription, 
and  that  this  construction  is  confirmed,  because  the 
defendant  presumably  regarded  this  as  the  most  effect- 
ual way  of  advertising  its  business.  Assuming  that 
the  contract,  fairly  construed,  required  the  books  to 
be  sold  by  subscription,  it  is  insisted  by  the  plaintiffs 
that  the  parties  must  be  deemed  to  have  contracted 
with  reference  to  the  mode  of  doing  that  business  by 
the  plaintiffs,  and  that  the  recitals,  although  requiring 
the  books  to  be  sold  by  subscription,  qualified  such 
sales  to  the  mode  which  the  plaintiffs  had  adopted  and 
were  then  practicing,  and  that  the  proof  showed  that 
the  books  were  delivered  to  their  agents  in  that  mode, 
and  were  actually  paid  for. 

The  contention  of  the  plaintiff  is  sustained  by  Burr 
V.  Crompton,  and  three  other  cases,  reported  in  H^ 
Mass.  493.  These  cases  were  actions  upon  similar 
contracts,  and  in  one  or  two  of  them  upon  contracts 
identical  with  the  contract  in  the  case  at  bar,  for  com- 
pensation for  advertising  in  the  same  book,  and  the 
evidence  was  substantially  the  same  as  that  given  ^ 
this  case.  The  court  held  it  sufficient  to  entitle  the 
plaintiff  to  recover.     Devens,  J.,  in  delivering  ^^® 
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opinioD,  said  :  "As,  from  the  mode  in  which  the  busi- 
ness was  to  be  condacted,  according  to  the  evidence 
of  the  plaintiffs,  the  defendants  must  have  known  that 
the  publisher  was  not  brought  into  immediate  contact 
with  the  subscriber,  and  did  not  deliver  the  book  to 
him  personally,  the  books  of  account  kept  by  the 
plaintiffs  with  such  agents,  and  the  recollection  of 
witnesses  as  refreshed  by  them  (which  evidence  was 
admitted  by  the  auditor),  were  competent  to  prove  a 
business  conducted  according  to  the  usage  of  the  trade, 
the  transmission  of  the  books  in  answer  to  orders  on 
them  by  agents,  and  the  payment  therefor,  which 
would  justify  a  finding  for  the  plaintiffs.  Although 
this  evidence  fails  to  show  directly  that  the  books  were 
delivered  into  the  hands  of  the  individual  subscribers, 
it  is  the  only  evidence  which  is  reasonable  and  practi- 
cable in  ascertaining  the  liability  of  the  defendants.  As 
between  them  and  the  plaintiffs,  it  should  be  considered 
that  there  has  been  a  sale  and  delivery  of  the  books 
when  the  plaintiffs  prove  that  they  have  done  every- 
thing, to  place  them  in  the  hands  of  individual  sub- 
scribers, which  the  contract  contemplated  that  the 
publisher  should  do." 

It  is  urged  that  the  form  of  the  question  in  those 
cases  and  in  this  is  different.  There  it  was  held  that 
the  evidence  was  sufficient  to  justify  a  verdict  for  the 
plaintiffs,  while  here  it  is  required  to  hold  that  the 
referee  erred  in  not  finding  that  the  proof  was  suf- 
ficient. It  the  case  showed  that  the  referee  decided, 
or  might  proi)erly  have  done  so,  upon  confiioting  evi- 
dence, or  upon  the  credibility  of  witnesses,  we  could 
not  disturb  the  finding,  as  the  general  term  reversed 
the  judgment  upon  questions  of  law ;  but  the  princi- 
X>al  facts  were  substantially  undisputed,  and  whether 
Buch  facts  were  sufficient  to  establish  a  sale  of  books 
by  subscription  within  the  meaning  of  the  contract  is 
a  question  of  law. 
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The  orders  from  agents,  in  parsnance  of  previous 
correspondence,  and  the  shipping  of  the  books  to  such 
agents  and  receiving  payment  therefor,  showed  the 
course  of  business. 

There  was  no  evidence  of  bad  faith.  The  counsel 
for  defendants  argued  that  the  referee  might  have  in- 
ferred bad  faith.  This  is  based  upon  the  allegation  that 
the  plaintiffs  would  have  realized  a  large  profit  upon 
the  books  from  the  compensation  paid  by  the  adver- 
tisers alone,  and  if  none  had  been  sold,  and  by  the  re- 
fusal of  the  plaintiffs  to  produce  upon  the  trial  certain 
books  and  papers.  The  answer  to  this  is,  that  in  the 
first  place  no  such  defense  is  set  up  in  the  answer,  and 
the  referee  denied  the  application  of  the  defendants 
to  amend  the  answer  in  this  respect.  Again,  it  was  not 
proved  that  the  amount  received  from  the  advertisers 
would  pay  for  the  expense  of  publishing  the  books, 
and  give  a  profit.  One  item  only  of  expense  was 
proved,  and  the  referee  refused  to  allow  the  cost  of 
the  work  to  be  shown,  nor  was  it  shown  how  much 
was  received  from  the  advertisers. 

As  to  the  production  of  books  and  x>apers  the 
plaintiffs,  in  the  first  instance,  offered  many  of  their 
books  and  papers,  including  letters  from  agents,  &c. 
These  were  objected  to  by  the  defendants,  and  in 
several  cases  rejected  by  the  referee.  Afterwards, 
the  defendants  called  for  various  papers,  which  were 
not  produced.  How  much  of  this  should  be  imputed 
to  a  desire  to  suppress  the  truth,  and  how  much  to  the 
tactics  of  the  respective  counsel  at  the  trial,  it  is  un- 
necessary to  determine.  It  does  not  establish  a  fraud- 
nlent  disposition  of  the  books  to  deceive  the  defend- 
ants. 

But  aside  from  this  question,  the  decision  of  the 
general  term,  granting  a  new  trial,  must  be  affirmed  on 
the  ground  that  at  all  events  the  referee  erred  in  find- 
ing that  there  was  no  proof  that  any  books  had  been 
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sold  by  subscription,  even  if  an  actual  delivery  to 
subscribers  was  necessary.  Several  of  the  witnesses 
speak  of  having  knowledge  of  the  delivery  of  some 
books,  and  one  witness  testified  that  he  delivered  per- 
sonally one  hundred  and  four  books  to  actual  subscri- 
bers. The  answer  admits  substantially  that  some  books 
were  delivered  to  subscribers,  but  denies  on  information 
and  belief  that  over  live  thousand  were  so  sold  and  de- 
livered. The  plaintiffs  were  thererefore  clearly  en- 
titled to  a  judgment  for  some  amount,  which  would 
be  sniBcient  to  justify  the  reversal  of  the  judgment, 
and  a  granting  of  a  new  trial. 

The  order  of  the  general  term  must  be  affirmed  and 
judgment  absolute  ordered  for  the  plaintiffs. 

All  the  judges  concurred. 

Judgment  accordingly. 


FLANAGAN  v.  FLANAGAN. 

ilT.  T.  Supreme  Court ;  Saratoga  Special  Term^  Au- 
gust^ 1880. 

Wills. — ^EqnrriiBLB    ComncRsioN. — Absolute   Powbr  of  Dispo- 
sition. 

A  proTision  in  a  will,  giving  the  executors  a  power  to  conyert  the  estate 
into  money,  and  directing  them  to  make  distribution  of  the  money 
among  persons  named,  constitutes  an  equitable  conversion  ;  and  Ihe 
will  must  be  construed  as  a  will  of  personal  property. 

A  gift  to  one,  of  *'  the  use  of  all  the  remainder  during  her  life,  and  the 
portion  left  of  said  remainder  to  be  distributed  to  the  poor  of  St. 
Peter*s  Ckiurch,'*  gives  the  donee  for  life  the  right  to  dispose  of  tlie 
fund  in  any  mode  save  by  will,  and  although  it  does  not  therefore 
give  her  the  absolute  power  of  disposition  and  thus  render  the  gift 
over  repugnant  and  void,  yet  it  confera  on  her  the  right  of  dimin- 
ishing the  fund,  even  to  exhaustion,  by  acits  during  her  life  ;  and 
the  possible  remainder  left  undisposed  of  by  her,  at  her  death,  will 
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go  either  to  the  poor  of  St.  Peter^s  Chiircb,  or,  asBuming  that  pro- 
vidon  to  be  Toid,  for  uncertainty,  then  to  the  heir  at  law.* 
And  in  such  a  case  the  legatee  for  life  is  entitled  to  the  possession  and 
control  of  the  property  without  giving  security. 

Trial  by  the  court  at  special  term. 

The  action  was  brought  by  the  plaintiff  against  the 
executors  of  the  last  will  and  testament  of  Simeon  Flan- 
agan, deceased  ;  the  former  claiming  against  the  exec- 
utors the  possession  and  absolute  right  of  disposition 
of  the  entire  remainder  of  the  testator's  estate  held  by 
them  in  money  and  securities,  amounting  to  $16,450. 
The  heir  at  law  was  made  a  party  with  a  view  to  con- 
clude her  claims  which  might  grow  out  of  the  con- 
struction to  be  given  the  will.  The  facts  of  the  case 
sufficiently  appear  in  the  following  opinion  : 

J.  E.  Dewey  {Hawley  A  McNamarOy  attorneys), 
for  the  plaintiff. 

L.  P.  Pike,  for  the  defendants. 

BocKES,  J. — The  testator  left  no  lineal  descendant 
Mm  surviving ;  but  left  the  plaintiff,  his  widow,  and 
the  defendant,  Margaret  Cavanaugh,  a  sister  of  half 
blood,  his  only  heir  at  law.  By  his  will  he  gave  all 
his  property,  real  and  personal,  to  his  executors  there- 
in named,  '^in  trust  for  the  uses  and  purposes,  and  to 
pay  the  legacies  and  devises  below  mentioned,  with 
full  power  to  convey  any  and  all  his  real  estate,  and 
convert  the  same  into  money,  and  dispose  of  the  same 
in  the  following  manner."  He  then  made  various  be- 
quests of  money  to  different  individuals  to  a  consider- 
able amount  ($3,960),  and  directed  the  erection  of  a 
mortuary  monument  to  himself,  also  the  canoeUation 
of  a  mortgage  of  $2,600  held  by  him  against  his  cousin. 
He  then  made  provision  for  his  wife,  as  he  termed  it 

•  See  also  Herring  t.  Barrow,  48  Law  Timm  B.  K  8.  W\  Oh^ 
nuchas  e.  Gee,  Id.  %%1\  Hawea  e.  Hawks,  liL  88^ 
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in  the  will,  "a  residuary  clause  to  my  said  wife/' 
as  follows,  to  wit :  "Fifteenth.  One-third  of  all  the 
rest  and  remainder  of  my  estate  to  my  beloved  wife, 
Jane,  in  lieu  of  dower,  to  be  hers  absolutely,  and  the 
tise  of  all  the  remainder  during  her  life,  and  the  por- 
tion left  of  such  remainder  to  be  distributed  to  the 
poor  of  St.  Peter's  church."  The  widow  accepted  the 
provision  of  the  will,  which  acceptance,  of  course, 
barred  all  claim  by  her,  for  dower.  The  property  was 
all  converted  into  money,  or  its  equivalent,  by  the  exec- 
utors, as  was  directed  to  be  done  in  the  will,  and  from 
the  same  they  paid  the  debts  of  the  testator,  satisfied 
all  the  legacies,  and  there  remained  and  still  remains 
in  their  hands,  in  money  or  investments,  the  sum  of 
$16,450,  to  answer  that  clause  of  the  will  whereby  the 
testator  gave  to  his  wife  the  use  of  all  the  remainder, 
being  two-thirds  of  the  net  proceeds  of  his  estate 
after  satisfying  all  debts  and  bequests,  *'  during  Tier 
life^  and  the  portion  left  of  said  remainder  to  he  dis- 
tributed to  tJtepoor  of  St.  Petefs  CJuUrchy  It  is  con- 
ceded that  the  direction  for  distribution  to  the  poor  of 
St.  Peter's  church  is  void,  as  a  bequest,  for  uncertainty. 
All  the  parties  to  the  action  assume  this  to  be  the 
case.  I  shall  not,  therefore,  discuss  the  subject  (but 
see  Williams  v.  Williams,  8  N.  Y.  625 ;  Owens  v.  U. 
8.  of  the  M.  E.  C,  14  Id.  380 ;  Downing  v.  Marshall, 
23  Id.  366-382). 

The  questions  then  presented  by  this  action  are  as 
follows,  to  wit :  (1)  Whether  the  widow  under  the 
provisions  of  the  will  takes  an  absolute  title  to  the 
fund  in  controversy  ;  (2)  if  not,  whether  she  takes 
any  other  or  greater  right  than  a  mere  use  of  it  during 
life.  It  is  insisted  in  her  behalf  that  the  first  question 
should  be  answered  in  her  favor ;  and  if  not  so  de- 
termined, then  that  it  should  be  held  that  she  takes 
the  use  with  the  right  of  disposition  of  any  or  all  of 
the  fund  at  any  time  during  her  life,  which  would 
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canv  to  her  its  present  possession  and  control.  On 
the  other  hand,  it  is  insisted  that  she  takes  but  the  nse 
— the  income  or  net  avails  of  the  fnnd — during  life ; 
and  that  as  to  the  body  of  the  fund  the  testator  died 
intestate,  inasmuch  as  the  g^t  over  to  the  poor  of  St. 
Peter's  church,  as  it  is  assumed,  is  void  in  law.  In 
this  view  of  the  case  it  is  further  insisted  by  the  de- 
fendants  that  the  fund,  undiminished,  goes  to  the  heir 
at  law  on  the  decease  of  the  widow. 

Of  course  it  is  unquestioned  that  a  remainder  may 
be  limited  upon  a  bequest  of  money  as  well  as  ux)on  a 
bequest  of  other  personal  property  (Smith  v.  Ostran- 
der,  64  iT.  71  278 ;  Norris  t).  Beyer,  13  N.  T.  273). 

It  is  undoubtedly  the  settled  law  that  if,  in  this 
case,  the  widow  has  the  power  of  absolute  disposition  of 
the  fund,  according  to  the  true  construction  of  the 
will,  then  that  she  takes  the  fund  absolutely  as  her 
own,  however  the  testator  may  have  advised  or  di- 
rected as  to  its  ultimate  disi>osition.  As  regards  real 
property,  a  power  of  absolute  disi>osition  added  to  a 
gift  of  a  particular  estate  magnifies  the  estate  into  a 
fee.  And  so  it  is  held,  also,  that  as  to  personalty,  a 
power  of  absolute  disposition  in  the  first  taker  renders 
a  subsequent  limitation  repugnant  and  void.  There 
must  be,  of  course,  a  clear  intention  on  the  jmrt  of  the 
donor  to  give  the  first  taker  the  absolute  property,  by 
vesting  him  with  the  absolute  power  of  disposition. 
Nor  is  this  proposition  here  at  all  controverted. 

Let  us  then  turn  our  attention  to  the  language  of 
the  will,  here  under  examination. 

On  referring  to  item  first  of  the  will  it  will  be  seen 
that  there  was  given  to  the  executors  express  power  to 
convert  the  estate  into  money ;  and  then  they  were  to 
make  distribution  of  tTie  money  among  the  i)ersons  and 
parties  named  as  legatees.  The  provision  is  equivalent 
to  an  express  direction  to  convert  the  estate  into  money. 
The  gifts  were  all  bequests  of  money.     The  will  is 
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therefore  to  be  constraed  as  a  will  of  personal  estate, 
the  same  as  if  it  had  made  distribution  of  money  in 
hand.  A  conversion  of  the  estate  was  expressly  di- 
rected. Such  direction,  of  itself,  operated  as  a  con- 
version, "  out  and  out "  (Giorn  v.  Hilton,  5  W.  D.  644  ; 
King  V.  WoodhuU,  3jE!dw.  Ch.  82  ;  Arnold  v.  Gilbert,  6 
Barb.  190  ;  Johnson  v.  Burnett,  39  Id.  237-261 ;  Kane 
V.  Gott,  24  Wend.  641 ;  BramhaU  v.  Ferris,  14  iV.  T. 
41 ;  Dodge  v.  Pond,  23  Id.  69  ;  Laird's  Appeal,  86 
Penn.  St.  389). 

The  bequest  to  the  widow  was  as  follows,  to  wit : 
"  Fifteenth.  One- third  of  all  the  rest  and  remainder  of 
my  estate  to  my  beloved  wife,  Jane,  in  lieu  of  dower, 
to  be  hers  absolutely ;  and  the  use  of  all  the  remainder 
during  life  ;  and  the  portion  left  of  said  remainder  to 
be  distributed  to  the  poor  of  St.  Peter's  church." 

The  gift  of  one- third  of  the  general  remainder  was 
made  as  a  compensation  for  dower ;  and  it  is  conceded 
on  all  hands  that  the  attempted  gift  to  the  poor  of  St. 
Peter's  church  is  void,  as  a  bequest,  for  uncertainty. 
Then,  do  the  words  following  the  gift  for  life,  to  wit, : 
'*and  the  portion  left  of  said  remainder,"  &c.,  confer 
on  the  donor  for  life  an  absolute  power  of  disposition 
of  this  *' remainder"  ?  If  so,  then  such  donor  will 
take  the  fund  as  her  own  absolute  property.  This  is 
the  settled  rule  of  law.  In  such  case,  if  a  limitation 
over  be  attempted  it  will  be  void  for  repugnancy  (see 
cases  hereafter  cited  and  many  others).  Now,  the 
words  "the  portion  left  of  said  remainder"  have  here 
great  significance.  They  necessarily  imply  a  right  in 
the  donor  of  the  use,  to  make  disposition  of  the  fund  ; 
and  that,  too,  in  part  and  in  whole,  at  her  pleasure  as  ta 
object,  purpose  and  mode,  save  hy  mill.  It  is  so  held 
in  many  cases  ;  and  in  some  of  them,  as.  I  understand 
it,  it  is  held  that  these  or  similar  words  superadded  to 
any  gift  of  property  must  be  construed  to  vest  the 
first  taker  with  an  unqualiHed^  unlimited  power  of 
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disposition  in  eyery  respect ;  in  other  words,  will  vest 
the  first  taker  with  absolute  power  of  disposition  (Ide 
V.  Ide,  5  Jfass,  500 ;  Bamsdell  v.  Ramsdell,  21  Me. 
288 ;  Jones  t».  Bacon,  6S  Id.  34 ;  McKenzie's  Appeal, 
41  Conn.  607 ;  Jackson  v.  Brewster,  10  Johns.  20 ;  Mer- 
rill r.  Emerr,  10  JPict.  507 ;  Lyon  v.  Marsh,  116  Mass. 
232 ;  Brown  v.  Dean,  110  Id.  438 ;  Merrill  v.  Emery, 
10  Pick.  507 ;  Dodge  v.  Moore,  100  3fass.  335).  In 
some  other  cases,  however,  where  these  or  similar 
words  follow  or  are  superadded  to  a  gift  of  a  life  es- 
tate, it  is  held  that  there  will  be  conferred  npon  the 
donee  a  power  of  disposition,  to  be  exercised  only 
during  the  life  of  the  donee ;  not  by  a  last  will  and 
testament  (Gifford  v.  Choate,  100  Mass.  343  ;  Reinders 
V.  Koppelman,  68  Mo.  428 ;  S.  C,  30  Am.  R.  802  ;  Har- 
ris V.  Knapp,  21  P«*.  412 ;  Colt  v.  Head,  4  W.  D.  197 ; 
Terry  n.  Wiggins,  47  N.  Y.  512 ;  Smith  z.  Bell,  6  Pet. 
68  ;  Bnrleigh  ».  Clough,  62  N.  H.  267  ;  Brant  r>.  V.  C. 
&  L  Co.,  93  U.  8.  [3  0«o]  326).  In  Reinders  z.  Kop- 
pelman,  above  cited,  the  testator  gave  to  his  wife  the 
property  during  her  life,  and  made  a  limitation  over 
of  "the  property  left"  on  her  decease.  It  was  held 
that  the  power  of  disposition  was  to  be  implied,  bat 
490uld  be  exercised  by  her  only  dnring  life  ;  and  as  a 
consequence  that  she  did  not  take  the  absolute  prop- 
erty. This  is  substantially  what  is  held  in  this  State 
in  Colt  D.  Head,  and  in  Terry  t).  Wiggins.  Turning 
ithen  to  this  last  case  cited  as  conclusive  here,  we  find 
.Judge  Alleit  saying,  that  '^a  power  of  sale  attached 
to  an  express  life  estate  will  not  have  the  eflFect  to  en- 
large it  to  a  fee  ; "  and  in  support  of  this  proposition 
he  cites  2  Redf.  on  WiUs^  336,  and  Dean  v.  Nunnally 
(36  Miss.  358).  This  was  also  declared  in  French  v. 
Hatch  (28  N.  H.  350),  cited  with  approval  in  Burleigh 
t>.  Clough  (52  N.  H.  277).  It  is  also  laid  down  in  Terry 
V.  Wiggins  {supra)  that  to  confer  an  absolute  power  of 
idispoaitiou  there  must  be  an  authority  to  make 
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tion  by  will  as  well  as  by  sale  during  life.  So,  too, 
some  of  the  other  cases  cited  state  to  the  effect  that  to 
be  absolute,  the  power  to  make  disposition  must  be 
such  as  may  be  ezerdfied  as  well  by  will  as  by  deed. 

Here  the  testator  did  not  intend  that  the  widow 
should  make  disposition  by  will,  as  he  gave  directions 
himself  as  to  the  distribution  of  "  the  portion  left"  on 
her  decease.  According  to  the  decision  in  Terry  v.  Wig- 
gins, '*  the  portion  lef  t "  would  be  such  part  as  the  donee 
had  not  sold  and  converted  prior  to  her  death,  that  is  : 
"the  portion  left"  undisposed  of  by  her  on  her  de- 
cease. It  was  plainly  intended  (and  the  intention  is 
given  expression  in  the  will)  that  the  legatee,  the 
widow,  should  have  the  power  to  dispose  of  the  fund 
at  will  during  her  life.  It  was  intended  that  she  might 
diminish  it  even  to  a  possible  exhaustion  of  it.  It  was 
not  intended  by  the  testator  that  it  should  remain  intact 
in  the  hands  of  the  executors.  Nor  was  there  any 
limitation  whatever  upon  the  power  of  disposition  by 
tlie  legatee  for  life,  save  that  it  was  one  which  must  be 
exercised  in  a  mode  other  than  by  a  last  will  and  testa- 
ment. This  disposition  of  the  properly  bhe  might  not 
make.  The  power  was  one  to  be  exercised  during  life 
and  not  at  death.  The  right  to  dispose  of  the  fund 
was  not  therefore  absolute  ;  but  it  was  limited  to  such 
dispositions  of  it  by  her  as  should  take  effect  i)rior  to 
her  decease.  True,  as  wis  said  by  Judge  Allen^  in 
the  case  cited,  it  was  in  the  jwwer  of  the  donee  for 
life  to  defeat  the  limitation  over  by  disposing  of  the 
entire  property  during  life.  The  plaintiff,  then,  did  not 
take  an  absolute  right  of  property  by  the  terms  of  the 
wilL  The  testator  intended  first,  to  give  to  his  wife 
one-third  of  the  general  remainder  to  be  her  own  ab- 
solute property ;  second,  to  give  to  her  the  residue 
for  life,  with  the  full  power  of  disposal  of  any  or  all 
of  it  during  life ;  and  third,  to  give  so  much  of  the 
residue  as  should  remain  undisposed  of  by  her,  at  her 
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death,  to  the  poor  of  St.  Peter's  church.  This  I  hold 
to  be  the  true  interpretation  of  the  language  employed 
by  the  testator  in  the  will.  Thus,  as  to  the  residue, 
she  was  vested  with  the  beneficial  use  with  the  power 
to  dispose  of  the  fund  during  life.  Under  this  coa- 
struction  the  language  of  Judge  Allen  (p.  518,  619) 
determines  the  plaintiflP's  rights.  *'By  the  will,  the 
w^ife  took  an  estate  for  life  for  the  residue  with  re- 
mainder over  at  her  death  to  the  religious  society, 
with  power  in  the  wife  during  the  continuance  of  the 
life  estate  to  defeat  the  remainder  by  an  act  author- 
ized by  the  testator,  to  wit :  a  valid  disposal  of  the 
subject-matter  of  the  devise. 

A  similar  decision  was  pronounced  in ,  Burleigh  v. 
Clough  (52  jy.  IT.  267).  There  the  testator  gave  to  his 
wife  all  his  estate,  real,  personal  and  mixed,  for  life, 
with  power  to  dispose  of  it ;  and  then  gave  what 
should  be  *^  remaining  at  her  decease  undisposed  of 
by  her"  to  D.,  his  heirs  and  assigns.  It  was  held  that 
the  wife  took  by  the  will  an  estate  for  life,  with  a 
power  to  defeat  the  remainder  over  to  D.  It  was  also 
held  that  D.  took  a  vested  remainder,  and  not  an  exec- 
utory devise.  In  this  case  of  Burleigh  v.  Clough, 
many  of  the  cases  above  cited  in  this  opinion,  and 
many  others  bearing  on  the  question  under  discussion, 
are  carefully  collated.  It  is  an  instructive  case  on  the 
law  applicable  to  remainders,  based  on  language  simi- 
lar to  that  employed  by  the  testator  here.  Having  de- 
termined the  import  and  meaning  of  the  will  to  be  as 
here  declared,  the  law  applicable  to  the  case  is  plainly 
laid  down  in  Terry  v.  Wiggins,  and  in  Burleigh  v. 
Clough. 

Now,  some  portion  of  the  fund  here  in  controversy 
may  possibly  remain  undisposed  of  by  the  legatee  for 
life  on  her  decease.  If  any  should  be  so  ''left"  it 
would  have  gone  to  the  poor  of  St.  Peter's  church, 
had  this  direction  not  been  void.    Assuming  tlus  to 
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be  void,  whatever  of  the  fund  shall  be  so  left,  if  any 
there  shall  be,  will  pass  to  the  heir  at  law.  The  re- 
mainder over  was  contingent  upon  the  omission  of  the 
donee  to  dispose  of  the  fund  during  her  life,  and  only- 
extended  to  "  the  portion  left"  undisposed  of  by  her 
at  her  decease. 

But  the  plain tiflF,  the  legatee  for  life,  has  it  in 
her  power  to  defeat  the  limitation  over  by  making  ac- 
tual and  complete  disposition  of  the  fund  during  her 
life.  This  power  of  disposition  was  conferred  upon 
her  by  the  will,  and  she  has  the  same  right  to  its  exer- 
cise as  she  has  to  any  other  right  conferred  upon  her 
by  that  instrument.  It  seems,  at  first  blush,  that 
small  difference  will  exist  between  such  right  of  dis- 
position and  the  right  of  absolute  joroperty.  There 
exists,  however,  a  substantial  differ€nce  ;  as  in  the  one 
case  there  would  be  no  remainder  over,  and  in  the 
other  there  would  be  a  remainder  depending  upon  a 
possible  contingency,  to  wit :  the  omission  of  the  lega- 
tee for  life  to  make  effectual  disposition  of  the  subject- 
matter  of  the  gift. 

It  should  be  here  remarked  that  it  is  entirely  cer- 
tain that  the  testator  intended  to  confer  a  power  of 
disposition  over  the  fund  itself,  and  not  over  the  mere 
use  for  life ;  hence,  he  intended  to  give  a  greater 
power  over  over  it  than  what  would  be  possessed  by  a 
mere  life  tenant.  This  construction  (the  same  con- 
sidered by  Judge  Allen  in  Terry  v.  Wiggins),  makes 
the  decision  in  Smith  v.  Bell,  and  in  Brant  v.  V.  C.  & 
I.  Co.,  above  cited,  to  some  extent  here  inapplicable. 
The  rules  of  construction,  however,  laid  down  in  Smith 
t.  Bell,  have  pertinency  and  great  force,  with  a  view  of 
determining  the  intention  of  the  testator,  giving  due 
force  to  the  words  used  by  him  in  the  will. 

Here  is  given  unqualified,  unlimited,  absolute 
power  of  disposition  of  the  fund,  save  that  the  power 
must  be  exercised  during  life  and  not  at  death.    And 
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to  enable  the  legatee  for  life  (the  plaintiff)  to  exercise 
her  right  of  disposition,  she  is  entitled  to  the  custody 
and  control  of  the  fund  itself.  The  right  to  dispose 
of  the  property  necessitates  and  carries  with  it  a  right 
to  its  possession.  The  effect  of  the  bequest,  in  this 
case,  confides  the  fund  to  the  legatee  for  life,  to  the 
end  that  she  may  exercise  her  power  of  disposition 
over  it.  She  will  be  deemed  to  hold,  as  trustee  for  the 
poor  of  St.  Peter's  church  or  the  heir  at  law,  what- 
ever shall  remain  or  continue  undisposed  of  in  her 
hands  (Smith  v.  Van  Ostrand,  64  iV.  Y.  278).  But  the 
trust  may,  perhaps,  be  a  barren  one  ultimately  as  re- 
gards the  cestui  que  trusty  inasmuch  as  the  plaintiff 
has  it  in  her  power  at  any  time  to  foreclose  all  claim 
of  such  party  by  a  consummated  effectual  disposition 
of  the  entire  fund.  Still,  she  will  remain  as  trustee  of 
the  fund  so  long  as  it  shall  continue  in  her  bands  un- 
disposed of.  But  she  is  entitled  to  the  possession  of 
the  fond,  and  that  without  giving  security  (Homer  v. 
Shelton,  2  Mete.  194,  205,  206;  Pisk  v.  Cobb,  6 
Gray^  144  ;  Taggard  v.  Piper,  118  Mass.  316  ;  McCartyr 
V.  Cozron,  101  Id.  124).  Security  can  be  required  only 
when  there  is  danger  that  the  first  taker  may  waste, 
secrete  or  remove  the  property.  This  cannot,  in  the 
nature  of  things,  be  asserted  against  the  plaintiff  in 
this  case. 

The  former  suit  referred  to  in  the  pleadings  does 
not  bar  the  plaintiif  s  claim  in  this  action.  She  was 
not  a  party  to  that  suit.  As  was  said  by  Judge  Earl 
in  People  ex  rel.  Gilchrist  v.  Murray  iji  N.  T.  538), 
it  is  a  general  rule  that  judgments  are  conclusive 
only  against  the  parties  thereto  and  their  privies.  The 
executors  did  not  represent  the  present  plaintiff  in  that 
suit  on  the  claim  herb  made.  Her  claim  here  is  in  her 
own  right,  based  on  her  own  title.  Therefore,  the  for- 
mer suit  cannot  be  used  here  as  an  estoppel  against 
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her  claim  (McDonald  v.  Walgrave,  1  Sanc^.  Ch.  279 ; 
Vrooman  «.  Stimson,  7  Weekly  Dig.  468). 

In  conclusion,  I  am  of  the  opinion  that  the  plaintiff 
is  entitled  to  judgment  in  accordance  with  the  above 
conclusion.  The  costs  of  the  action  to  all  the  parties 
should,  as  I  think,  be  paid  from  the  fund.  There  is 
no  occasion  to  charge  the  executors  personally  with 
the  costs.  They  stand  wholly  indifferent  in  the  mat- 
ter. It  is  of  no  importance  to  them  what  disposition 
shall  be  made  of  the  fund.  According  to  their  an- 
swer they  hold  the  fund  in  money  or  in  investments 
for  the  party  to  whom  the  court  shall  see  fit  to  award 
it.  Nor  has  the  heir  at  law  interposed  a  factious  or 
unreasonable  defense.  She  has  merely  presented  her 
case  on  the  law. 

The  plaintiff's  attorneys  will  prepare  and  serve  on 
the  defendant's  attorney  findings  according  with  the 
above  conclusions  ;  and  if  the  attorneys  are  unable  to 
agree  upon  them,  they  may  be  laid  before  me  for  settle- 
ment. 


MURRY  i>.  HUTCHESON. 
N.  T.  Common  Pleas  ;  Special  Term^  Jvly^  1880. 

FOBBCLOSUBB  OF  MeCHAKICS'  LiSNS. 

A  sub-contractor  "who  filed  a  lien,  after  his  contractor  Iiad  made  an 
assignment  for  the  benefit  of  creditors,  is  entitled,  in  an  action  to 
foreclose  the  lien,  to  the  money  deposited  by  the  assignee  to  dis* 
charge  the  lien,  and  is  not  obliged  to  share  in  the  fund  in  the  hands 
of  the  assignee  as  an  ordinary  creditor. 

The  costs  in  such  action  should  be  paid  out  of  the  contractor's  estate, 
and  not  by  the  assignee  personally. 

Although  the  court  may  intend  that  tlie  costs  awarded  shall  be  paid 
out  of  an  estate  before  any  other  claims,  it  cannot  direct  the  as- 
signce  to  pay  them. 
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atrial  by  the  court  at  special  term. 

This  action  was  brought  by  Robert  McMurray  against 
Robert  Hutcheson,  John  Jennings  and  William  E. 
Price,  for  the  foreclosure  of  a  mechanic's  lien. 

The  defendant,  Robert  Hutcheson,  being  the  owner 
of  several  houses  in  Third  avenue,  in  the  city  of  New 
York,  made  a  contract  with  the  defendant  John  Jen- 
nings to  perform  the  carpenter  work,  and  Jennings 
made  a  sub-contract  with  the  plaintiff  McMurray  to 
perform  the  wire  work  under  his  contract,  which  the 
plaintiff  completed  on  December  26,  1879,  and  for 
which  he  was  entitled  by  his  contract  to  receive 
$122.60.  Jennings  had  not  completed  his  contract 
when  he  failed,  and  made  a  general  assignment  for  the 
benefit  of  his  creditors  to  the  defendant  William  E. 
Price,  on  January  13,  1880.  On  January  14,  1880,  the 
plaintiff  filed  his  lien  with  the  clerk  of  the  city  and 
county  of  New  York,  upon  the  property  of  the  de- 
fendant Hutcheson,  for  the  amount  of  his  work.  On 
February  7,  1880,  the  defendant  Price,  as  assignee,  de- 
posited with  the  county  clerk  the  amount  of  the  Hen 
and  interest,  $123.16,  and  the  lien  was  discharged. 

The  assignee  completed  the  contract  of  Jennings 
and  received  $1,600,  the  amount  of  the  contract  price. 
The  plaintiff  made  a  demand  upon  the  assignee  and  the 
county  clerk  for  the  payment  to  him  of  the  amount  of 
the  lien  deposited,  and  they  refused  to  pay  him,  where- 
upon the  plaintiff  brought  this  action.  None  of  the 
defendants  defended  except  the  assignee. 

Oeorge  F.  Langhein^  for  the  plaintiff. — ^I.  The 
j)laintiff's  lien  was  on  the  property  of  the  owner  Hut- 
cheson and  not  on  the  property  of  the  contractor,  and 
the  deposit  represented  the  property.  The  assignee  of 
the  contractor  cannot,  therefore,  deprive  him  of  his 
right  to  it. 

II.  An  assignment  by  the  contractor  for  the  benefit 
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of  his  creditors  does  not  change  the  relation  between 
the  sub-contractor  and  the  owner.  The  snb-con tractor 
could  perfect  a  lien  after  the  assignment  (Henderson 
V.  Sturgis,  1  Daly  J  336 ;  Manderville  v.  Reed,  13  Abb. 
Pr.  178). 

III.  The  assignee  stands  iir  the  place  of  the  con- 
tractor, and  the  sub-contractor  can  acquire  a  lien 
against  him  (Gates  v.  Haley,  1  Daly^  338). 

rV.  There  is  no  difference  in  this  respect  between 
the  lien  law  of  1875  and  1879  and  the  former  laws  of 
1830,  1851  and  1863. 

-B.  S.  Johnson^  for  defendant.— I.  The  lien  being 
filed  after  the  assignment  the  plaintiff  could  only  be 
paid  out  of  the  general  fund  the  same  as  other  credit- 
ors, and  is  only  entitled  to  his  pro  rata  share  of  the 
fund  deposited. 

11.  The  lien  law  of  1875  and  1879  is  different  in  this 
regard  from  the  former  acts  (Brown  v.  Zeize,  MSS. 
Com.  Pleas,  General  Term,  March,  1880).  ( 

Van  Hoesen,  J.— The  contractor  Jennings  made,  on 
January  13,  1880,  an  assignment  for  the  benefit  of  his 
creditors.  On  the  following  day,  the  14th,  the  plaintiff, 
who  was  sub-contractor  under  Jennings,  having  com- 
pleted his  contract,  filed  his  lien  under  the  mechanics' 
act ;  the  lien  was  afterwards  discharged  by  the  payment 
of  the  amount  thereof  to  the  county  clerk  ;  this  pay- 
ment was  made  by  Mr.  Price,  Jennings'  assignee.  Price 
made  the  payment  because  he  had  made  an  arrange- 
ment with  Hutcheson,  the  owner  of  the  building,  to 
go  on  and  finish  Jennings'  contract.  He  fully  per- 
formed Jennings'  contract,  and  obtained  the  money 
which  was  payable  thereunder  to  Jennings.  McMur- 
ray  has  brought  his  action  to  foreclose  his  lien,  and  the 
question  is.  Who  is  entitled  to  the  money  which  Price 
deposited  with  the  county  clerk,  McMurry,  the  lienor, 
or  Price,  the  assignee )    The  equities  are  all  in  favor  of 
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McMarray,  and  the  decisions  of  this  coart  seem  to  me 
to  entitle  him  to  recover.  Price,  not  for  himself,  bnt 
for  the  benefit  of  the  assigned  estate,  did  the  work 
which  his  assignor  had  left  undone,  and  obtained  from 
Ilutcheson  payment  not  only  for  what  he  did,  but  also 
payment  for  the  work  which  had  been  done  by  Mc- 
Murmy.  Is  it  fair  that  he  should  retain  what  was 
honestly  coming  to  McMurray  1 

Again,  he  assumed  the  contract  of  Jennings  with 
Hutcheson,  and  by  doing  so  placed  himself  in  Jen- 
nings' shoes,  so  that  whatever  Jennings  would  be 
bound  to  do  he  is  equally  bound  to  do.  The  case  is 
the  same  as  if  Jennings  himself  had  x>^rformed  the 
contract,  and  the  rights  of  McMurray  are  the  same  as 
they  would  then  be. 

The  cases  in  this  court  which  I  have  referred  to  are 
Henderson  v.  Sturgis  (1  DcUyj  336),  and  Oates  v.  Haley 
{Id.  338). 

The  plaintiff  is  entitled  to  judgment  with  costs  pay- 
able  out  of  the  Jennings  estate,  but  not  by  the  as- 
signee personally.  My  intention  is  that  the  costs 
shall  be  paid  before  any  claims  owing  by  Jennings 
have  been  satisfied,  but  I  cannot  direct  the  assignee  to 
pay  them.  See  decision  on  the  subject,  made  by  me  in 
June,  1880. 


KILLMER  V.  HOBART. 
If,  Y.  Supreme  Court;  Special  Term^  Aprils  1880. 

Jurisdiction.  — Attachment.  — ^Rbceitsbs. 

Receivers  appointed  in  another  State  cannot  be  sued  in  the  courts  of 
this  State,  although  they  have  in  their  hands  property  in  this  State. 

And  if  such  a  suit  is  begun  and  an  attachment  granted  it  will  be  vacated 
on  motion.* 

*  Compare  Hibemia  Bank  «.  Mechanics,  Ac  Bank,  21  Hun^  166. 
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This  was  a  motion  to  vacate  an  attachment  granted 
against  the  defendants  in  a  suit  brought  by  Nelson  B. 
Killmer  against  them  as  receivers  appointed  by  the 
court  of  chancery  of  New  Jersey,  for  the  recovery  of  ex- 
cessive freight  alleged  to  have  been  charged  by  them  as 
such  receivers  for  the  transportation  of  milk  to  this  city. 

ChaB.  B.  Al^exandery  for  the  motion. 

CJias.  S.  Meyer^  opposed. 

DoNOHUE,  J. — ^The  attachment  should  be  vacated 
as  asked.  It  is  not  trying  the  case  on  affidavits.  The 
plaintiff  fixed  the  character  in  which  the  defendants 
are  sued,  and  it  is  not  open  to  question.  A  judgment 
here  would  be  against  them  as  receivers,  and  no  lien  on 
property  in  the  hands  of  another  jurisdiction.  The 
attachment  is  of  property  as  receivers,  and  would  take 
the  very  property  now  being  administered  by  another 
court.  The  persons  sued  are  the  custodians  of  the 
law  of  "another  State,  and  are  simply  the  officers  of 
another  court,  and  sued  as  such,  and  to  reach  what 
they  hold  in  that  way. 

Motion  granted,  with  costs. 


MATTER  OF  TOWNSEND  v.  NEBENZAHL. 

N.  Y.  Supreme  Court ;   Chambers^  Augiist^  1879. 

Again^  General  Term^  February^  1880. 

Court  of  Appeals^  JuTie^  1880. 

Abhest. — Stilwbll  Act. — Afpejll  from  Order  when  it  does  not 

state  the  ground  of  decision. 

Assuming  the  Stilwell  act  (L,  1831,  c.  800)  to  be  still  in  force  (which 
is  questioned),  a  creditor  may  elect  either  to  proceed  under  that  act 
or  he  may  cause  the  debtor  to  be  arrested  under  the  provisions  of 
the  Code,  but  lie  cannot  resort  to  both. 


In  order  to  justify  an  arrest  under  the  Stilwell  act  for  an  unjust  re- 
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fxBal  to  ^pnlj  property  in  aatisfacdon  of  a  jadgmcnt,  there  must  be 
proof  of  a  speci^c  demmnd  and  refosil;  the  mere  statement  of  an  un- 
jo5t  refusal  is  iosuficienty  e^edaUx  when  the  charge  Is  made  on  in- 
fonnatioo  and  belief. 


An  order,  refusing:  an  order  of  aireat,  withoat  stating  the  ground  of 

refusal,  is  not  appealable  to  the  court  of  appeals. 
If  the  order  is  unambiguous  the  coort  of  appeals  cannot  look  into  *Jie 

opinions  below  to  ascertain  the  groond  of  the  decision. 

This  proceeding  was  institnted  by  Edward  M. 
Townsead  and  Hemy  C.  Yale,  to  cause  the  arrest  of 
Isaac  Xebenzahl  and  Montagae  S.  Marks,  under  the 
proTisions  of  the  Stilwell  act.* 

The  affidavit  upon  which  the  warrant  of  arrest  was 
obtained  set  out  the  obtaining  of  a  judgment  by  the 
complainants  against  the  defendants ;  alleged  that  the 
defendants  fraudulently  contracted  the  debt  for  which 
the  judgment  was  rendered,  that  their  store  had  been 
in  a  state  indicating  some  unusual  eveut,  and  that  the 
losses  claimed  by  them  could  not  have  occurred  in  the 
time  they  specified ;  and  it  fnrther  alleged  on  ^'  infor- 
mation" a  fraudulent  disposition  of  their  goods,  and 
on  information  and  belief  that  they  had  property  which 
they  refused  to  apply  in  satisfaction  of  the  judgment. 

The  defendants  denied  these  charges  and  demanded 
that  proof  of  them  be  given. 

In  the  action,  in  which  the  complainants  had  ob- 
tained their  judgment  they  caused  the  defendants' 
arrest  as  a  provisional  remedy  under  the  Code,  upon 
the  grounds  that  they  contracted  the  debt  upon  fraud- 
ulent representations,  and  that  they  were  fraudulently 
disposing  of  their  property.  The  defendants  were  held 
to  bail ;  and  the  order  of  arrest  had  not  been  vacated 
nor  the  defendants  discharged,  nor  their  bail  exoner- 
ated. 


♦Bee  1  Abb.  If.  Y.  Dig.  tit.  "Arrest,"  L.  1831,  c.  800. 
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Judge  Laweence,  after  hearing  the  evidence  ad- 
duced, upon  the  return  of  the  warrant  under  the  Stil- 
well  act,  made  an  order  discharging  the  defendants 
therefrom,  and  delivered  the  following  opinion : 

Lawrence,  J. — [After  stating  the  facts.] — ^An  ex- 
amination of  the  affidavits  upon  which  the  orders  of 
arrest  and  the  warrants  were  issued,  shows  that  the 
facts  on  which  the  plaintiflfs  proceeded,  in  both  in- 
stances, were  substantially  the  same ;  and  that  the 
fact  that  orders  of  arrest  had  been  previously  issued 
in  the  actions  was  not  stated  in  the  affidavits  on  which 
the  warrants  were  issued. 

The  act  of  1831,  entitled,  "  An  act  to  abolish  im- 
prisonment for  debt  and  to  punish  fraudulent 
debtors"  {L.  1831,  c.  300),  was  not  superseded  by  the 
provisions  of  the  Code  of  Procedure  relative  to  arrest 
and  bail  {Code  of  Pro.  178  ;  People  ex  rel.  Latorre  v, 
O'Brien,  6  Abh.  Pr.  N.  8.  63). 

Section  178  of  the  Code  of  Procedure  provided  that 
the  act  to  abolish  imprisonment  for  debt  should  not  be 
affected  thereby. 

In  section  648  of  the  Code  of  Civil  Procedure, 
which  is  substituted  for  section  178  of  the  old  Code, 
the  exception  as  to  the  act  of  1831  is  omitted,  and  it 
is  provided  that  "  a  person  should  not  be  arrested  in  a 
civil  action  or  special  proceeding,  except  as  prescribed 
by  statute." 

Whether  this  change  in  the  phraseology  of  the 
statute  was  intended  as  a  repeal  of  the  act  of  1831,  it 
is  not  necessary,  in  the  view  which  I  take  of  this  case, 
to  determine.  Ai^suming  that  the  act  of  1831  is  still 
in  full  force  and  effect,  counsel  have  failed  to  refer  me 
to  a  single  case  in  which  it  has  been  held  that  a 
cr€Klitor  is  entitled  to  both  remedies.  On  the  contrary, 
so  far  as  I  have  been  able  to  ascertain  from  an  exami- 
nation of  the  authorities,  wherever  the  question  has 
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been  touched  upon,  the  conclnsion  of  the  courts  has 
been,  that  while  the  creditor  may  elect  as  to  which  of 
the  two  courses  he  will  adopt,  he  cannot  resort  to  both. 
In  delivering  the  opinion  of  the  general  term  of  this 
court,  in  the  case  of  the  People  v.  Goodwin  (50  Barb. 
664),  Mr.  Justice  Sutherland  says :  "  Certainly  there 
may  be  two  processes  or  remedies  for  the  same  wrong, 
or  for  the  collection  of  the  same  debt.  Certainly  the 
different  processes  under  different  laws,  issued  by  the 
same  judge  or  officer,  or  by  different  judges  or  officers, 
for  remedying  the  same  wrong  or  collecting  the  same 
debt,  may  be  issued  without  being  inconsistent  with 
each  other,  and  without  the  jurisdiction  or  power  to 
sue  the  one  last  issued  being  at  all  impaired  or  affected 
by  the  fact  that  the  other  had  been  issued  ;  but  it  by 
no  means  follows  that  the  debtor  charged  with  a 
fraudulent  disposition  or  concealment  of  his  property, 
to  avoid  the  payment  of  his  debt,  can  be  arrested  and 
imprisoned  for  such  fraudulent  disposition  or  conceal- 
ment, at  the  instance  of  his  creditors,  both  under  the 
Stilwell  act  and  under  the  Code.*' 

And  in  the  case  of  Latorre  v.  O'Brien  (6  Abb,  Pr, 
N.  8.  03,  66),  Mr.  Justice  Woodruff  uses  this  lan- 
guage :  "In  a  more  general  statute,  providing  for  the 
arrest  not  only  of  the  debtor,  but  a  tort  feasor,  the 
legislature  has  seen  fit  to' authorize  plaintiffs  in  certain 
specified  cases  to  elect  whether  to  proceed  under  the 
act  of  1831,  by  warrant  or  commitment,  or  to  proceed 
by  order  of  arrest  and  bail.*' 

In  these  cases  the  plaintiffs  have  made*  their  elec- 
tion. They  have  preferred  to  hold  the  defendants 
under  the  provision  of  the  Code. 

In  Wright  v.  Ritterman  (1  Abb.  Pr.  N.  S.  431),  the 
general  term  of  the  N.  Y.  superior  court  say :  **  It  is  a 
legal  maxim  that  no  man  shall  be  twice  arrested  for  the 
same  cause.  This  applies  to  the  same  jurisdiction,  and 
is  conceded  to  be  the  general  rule.    We  think  it  a  safe 
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rale,  and  one  that  is  i*easonable  and  easy  of  applica- 
tion, that  where  a  defendant  has  been  discharged  from 
imprisonment  under  an  order  of  arrest,  by  due  course 
of  law,  he  should  not  be  re-arrested  and  imprisoned  a 
second  time  for  the  same  cause,  though  in  a  different 
form  of  action  (see  also  Matter  of  Townsend,  7  Hobt 
269 ;  Enoch  v.  Ernst,  21  Bow.  Pr.  96 ;  Hernandez  v. 
Camobeli,  10  Id.  433).* 

My  conclusion  therefore  is,  that  as  the  plaintiffs 
have  elected  to  proceed  under  the  provisions  of  the 
Code,  they  cannot  take  proceedings  under  the  Stilwell 
act,  based  upon  substantially  the  same  facts  as  those 
which  are  disclosed  in  tlie  affidavits  on  which  the 
orders  of  arrest  were  granted. 

If  this  conclusion  is  well  founded,  a  consideration  of 
the  numerous  other  questions  discussed  by  the  learned 
counsel  in  their  elaborate  briefs  is  unnecessary.  The 
defendants  must  be  discharged. 


The  order  entered  on  this  decision  recited  that  it 
was  made  on  due  consideration  of  the  proof  in  the 
matter,  and  the  affidavits  on  which  the  warrant  was 
granted. 

The  plaintiffs  thereupon  brought  the  proceedings 
before  the  General  Term  for  review,  by  an  appeal  and 
also  by  certiorari. 

The  SupreToe  Court  at  general  term  affirmed  the 
order  discharging  the  defendants,  and  delivered  the 
following  opinion. 

By  the  Cotjbt.* — ^We  have  examined  the  affidavits 
upon  which  the  original  arrest  took  place,  and  the 
affidavit  upon  which  the  Stilwell  warrant  was  granted, 
and  find  that  they  are  substantially  the  same. 

The  additional  ground  of  arrest  is  specified  in  the 

*  Sec  also  People  ex  rd,  Roberts  v.  Bo  we,  p.  334  of  this  vol. 
t  Preseot— Davis,  P.  J.,  and  Brady  and  Barrett,  J  J. 
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affidavit  npon  which  the  Stilwell  warrant  proceeded, 
which  relates  to  an  nnjnst  refusal  to  apply  property  in 
satisfaction  of  the  jndgment.  As  to  this  we  can  only 
say  that  there  was  no  proof  furnished  to  support  the 
charge  ;  and  the  mere  statement  of  an  nnjnst  refusal 
has  always  been  deemed  insufficient  without  proof  of 
a  specific  demand  and  refusal.  More  particularly 
should  this  be  the  case  when  the  charge  has  been  upon 
information  and  belief. 

Weare  fully  satisfied  with  theopinion  of  Lawbence, 
J.,  and  adopt  it  as  the  opinion  of  the  court. 

Order  and  proceedings  affirmed,  on  the  opinion  of 
Lawrence,  J. 

The  order  entered  on  this  affirmance  did  not  state 
the  ground  of  affirmance. 

From  this  order  the  plaintiffs  appealed  to  the 
court  of  appeals. 

Thomas  M.  North  {Norths  Ward  <6  Wagstaff^  at-, 
torneys),  for  the  plaintiffs,  appellants. — I.  This  pro- 
ceeding is  not  based  on  substantially  the  same  facts  as 
those  on  which  the  order  of  arrest  was  granted,  as  the 
complaint  avers  additional  facts,  and  also  an  unjust 
refusal  to  apply  property  in  payment  of  the  judgment. 

II.  There  was  proof  of  a  specific  demand  and  refusal 
to  apply  property  in  satisfaction  of  the  judgment. 

III.  The  statutory  remedy  for  such  a  refusal  is  not 
barred  by  a  provisional  arrest  under  the  Code,  on 
charges  of  fraudulently  contracting  the  debt,  and 
fraudulently  disposing  of  property. 

lY.  A  provisional  arrest  for  a  fraudulent  di8i)osi- 
tion  of  property  theretofore  made,  does  not  bar  a  rem- 
edy for  a  subsequent  fraudulent  disposition.  The 
Stilwell  proceeding  is  a  statutory  execution  (Barthelon 
V.  Betts,  4  HiU,  577 ;  Spear  v.  Wardell,  1  N.  T.  144), 
and  therefore  may  be  enforced,  although  the  debtors 
are  on  bail. 
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V.  The  proceeding  is  not  barred  by  a  provisional 
arrest ;  it  is  a  quasi  criminal  remedy  (Lynch  v.  Mont- 
gomery, 15  Wend,  461 ;  Latorre  v.  O^Brien,  6  Abb,  Pr. 
N.  S.&S\  Re  Prime,  1  Barh.  296 ;  Moak  o.  De  Forest, 
5  Hill,  608). 

VI.  The  affidavit  was  sufficient  (Mosher  t>.  People, 
5  5arJ.  575  ;  Re  Faulkner,  4  Hill^  598 ;  Broadhead  «. 
McConnell,  3  Barb,  190 ;  Stewart  t.  Biddlecum,  2  N.  T. 
108). 

VII.  The  action  was  founded  on  contract  (Graves  c. 
Waite,  59  N.  T.  156). 

VIII.  The  judgment  established  that  defendants 
Iraudulently  contracted  the  debt. 

IX.  The  fraudulent  disposition  of  the  property 
was  conclusively  proved, 

A.  BluToenstiel^  for  defendants,  respondents.— I. 
The  order  was  made  upon  the  merits,  and  is  not  re- 
viewable (Field  V.  Munson,  47  N.  Y.  221  ;  Vermilyea 
V.  Palmer,  52  Id.  471 ;  Haight  v.  Williams,  46  Id. 
683 ;  Bugess  v.  Simonson,  45  Id.  225 ;  Tyng  v.  Sub- 
marine Co.,  60  Id.  644 ;  Qmham  v.  Selover,  46  How. 
Pr.  107 ;  Finch  7>.  Parker,  49  iV.  F.  1 ;  McDonald  «. 
Titus,  51  Id.  655  ;  Woodruff  u.  Valentine,  57  Id.  663 ; 
Cmue  D.  Baudoine,  55  Id.  256). 

II.  The  Stilwell  act  was  impliedly  repealed  by 
section  648  of  the  Code  of  Civil  Procedure.  The 
Stilwell  warrant  is  part  of  the  action ;  and  is  not  a 
special  proceeding  in  the  sense  of  the  Code  (Dresser  t. 
Van  Pelt,  15  Hovi.  Pr.  19). 

III.  A  party  cannot  be  twice  arrested  for  the  same 
cause  (Enoch  v.  Ernst,  21  Htm.  Pr.  96 ;  Wells  ©. 
OueraBey,  8  Barn.  A.  C.  769 ;  Imlay  v.  EUefson,  3 
Ea^t^  309  ;  8  Taunt.  24 ;  People  ex  rel.  Rilleman  v. 
Kelly,  1  AJbb.  Pr.  N.  8.  436 ;  Hermandez  v.  Camobeli, 
10  H<m.  Pt.  433  \  Petersdorf  t>.  Bail,  131,  139  ;  Wheel- 
Wright.  9.  Joseph,  6  Maule  &S.Vi\  Matter  of  Johnson, 

Vou  vm.— 28 
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7  Hoh,  269 ;  People  v.  Goodwin,  60  Barb.  564 ;  Peck 
V.  Hozier,  14  JoAns.  346 ;  People  ex  rel.  Latorre  v. 
O'Brien,  6  Abb,  Pr.  N.  S.  66). 

IV.  The  faoLs  stated  in  the  affidavits  are  insafficient 
to  confer  jurisdiction.  This  objection  was  not  waived 
by  proceeding  with  the  hearing  (Broadhead  v.  McCon- 
iiell,  3  Barb.  175  ;  Wheaton  v.  Fay,  62  Hf.  T.  281). 

V.  Affidavits  on  information  and  belief  are  never 
sufficient  to  confer  authority  to  issue  any  process 
(Broadhead  v,  McConnell,  3  Barb.  176 ;  Green  v. 
Gonzales,  2  Dcdi/^  412;  Mosher  v.  People,  5  Barb. 
579 ;  Vredenberg  v,  Hendricks,  17  Id.  179 ;  Smith  v. 
Luce.  14  Wead,  238 ;  Eaq).  Haynes,  18  Wend.  616 ; 
People  V.  Recorder,  6  Hill^  429 ;  Stewart  i).  Biddle- 
cum,  2  Conn.  103;  Amant  r.  Bexicedon,  3  Sandf. 
703  ;  Matter  of  Bliss,  7  Hill,  187  ;  Exp.  Robinson,  21 
Wend^.  672 ;  Connell  v.  Lascelles,  20  Id.  77;  Whitlock 

7).  Roth,  10  Barb.  78  ;  Satow  v.  Reisenberger,  25  How. 
Pr.  164 ;  De  Nierth  v.  Sidner,  25  Id.  419  ;  Blason  v. 
Bruno,  21  Id.  112  ;  Cook  d.  Roach,  21  Id.  152 ;  Bell  v. 
Mali,  11  Id.  254 ;  Dreyfus  v.  Otis,  54  Id.  405  ;  MuUen 
V.  Pemn,  14  Abb.  Pr.  N.  8.  95). 

VI.  The  charge  of  fraudulently  contracting  the 
debt  was  not  sufficiently  set  out  (Thorpe  v.  Wadding- 
ton,  3  Daly,  275  ;  Mecklin  v.  Berry,  23  Hoto.  Pr.  380 ; 
Stewart  v.  Potter,  37  Id.  68 ;  Birchall  t>.  Strauss,  28 
Barb.  293;  Gaffney  v.  Barton,  12  How.  Pr.  616; 
Phelps  V.  Maxwell,  2  Abb.  New  Cas.  459). 

VII.  There  was  no  proof  of  an  unjust  refusal  to 
apply  choses  in  action  to  the  payment  of  the  judgment 
(Hall  V.  McKnight,  6  N.  T.  Leg.  Obs.  348 ;  Vredenbuig 
V.  Hendricks,  17  Barb.  179  ;  Mosher  v.  People,  6  Id. 
677 ;  People  v.  Recorder,  6  Hillj  429 ;  Spear©.  Wardell^ 
1  iV.  T.  151). 

VIII.  The  defendant,  Marks,  is  not  liable  to  arrest 
for  the  acts  committed  by  his  partner  (Bank  of  Com- 
monwealth V.  Temple,  39  How.  Pr.  432 ;  Wetmore  v. 
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Earle,  9  Abb.  Pr.  58 ;  6  Id.  319  ;  Townsend  v.  Bogert, 
11  Id.  355 ;  Coman  v.  Reese,  21  Bow.  Pr.  114 ;  Sher- 
man V.  Smith,  42  Id.  198 ;  Claflin  v.  Frank,  8  Abb.  Pr. 
412  ;  Bull  V.  Melin,  9  Id.  58). 

IX.  To  render  one  liable  to  arrest  actnal  frand 
must  be  shown  (People  v.  Kelly,  35  Barb.  444 ;  Bur- 
chell  V.  Strauss,  28  Id.  293;  Pacific  Ins.  Co.  v. 
Machado,  16  Abb.  Pr.  451 ;  Mott  v.  Lawrence,  17  Bow. 
Pr.  559).  The  judge  has  no  right  to  be  satisfied  nnless 
there  is  legal  proof  (Connell  v.  Lascelles,  20  Wend. 
77 ;  Miller  v.  BrinckerhoflF,  4  Den.  120 ;  Vosburgh  v. 
Welch,  11  Johns.  175 ;  Stewart  v.  Brown,  16  Barb. 
367;  Castellanos  v.  Jones,  6  iT.  Y.  164;  O'Reilly©. 
Freel,  37  Bow.  Pr.  272). 

X.  The  plaintiffs  were  guilty  of  laches  (Adams  o. 
Sage,  28  If.  Y.  103 ;  Cobb  v.  Hatfield,  46  Id.  536 ; 
Lindsley  v.  Ferguson,  49  Id.  625 ;  Wheaton  v.  Baker, 
14  Barb.  594;  Devendorf  v.  Beardsley,  23  Id.  656; 
Goelth  v.  White,  35  Id.  76  ;  Central  Bank  v.  Pender, 

^  46  Id.  467 ;  Hunt  x.  Singer,  1  Dcdy,  209). 

XL  This  is  in  the  nature  of  a  criminal  proceeding 
and  should  be  strictly  construed  (Lynd  v.  Mont- 
gomery, 15  Wend.  461 ;  Moabe  v.  De  Forrest,  5  Billy 
605 ;  People  t).  Latorre,  6  Abb.  Pr.  N.  S.  63). 

By  the  Couet. — It  appears  from  the  order  made  by 
the  learned  justice,  discharging  the  defendants  from 
arrest,  that  it  was  made  upon  dne  consideration  of  the 
proof  in  the  matter  and  the  affidavits  on  which  the 
warrant  was  granted.  It  appears  from  the  order  of 
affirmance  made  at  general  term  that  no  ground  is. 
stated  in  it  on  which  it  went.  We  may  not  say  from 
the  orders  that  they  were  not  made  upon  the  merits, 
and  the  proof  in  the  case  had  failed  to  satisfy  the 
learned  courts  below,  that  a  case  was  made  out  for  the 
commitment  nisi,  &c.,  of  the  defendants.  When  that 
is  the  case  we  may  not,  when  an  order  of  arrest  or 
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cammitmeiit  has  been  denied,  review  the  order.  Wa 
haYe  DO  juiiadicdcm  to  do  so,  and  most  dismiss  tht) 
appeaL  It  is  tme  that  the  opinions  delivered  by  tha 
learned  jnstices  do  not  so  state  ;  bnt  it  is  the  law  that 
ve  MULj  not  look  into  the  opinions  to  find  matter  there 
differing  firom  that  in  the  order,  unless  the  language  of 
ike  order  is  ambigaons  and  needs  aid  for  an  under- 
standing upon  which  it  went  (Fischer  n.  Grould,  MS. 
Jiuie»  1880.) 

Before  arriving  at  this  condnsion  we  had  somewhat 
considered  the  case  npon  the  merits,  and  were  of  the 
strcmg  impression  that  there  was  not  error  in  the 
aotioB  of  the  learned  justice  who  gave  the  order,  nor 
in  the  order  of  afllrmance  of  the  general  term.  But 
not  having  jurisdiction  to  review  the  case,  we  form  no 
^ttled  conclusion. 

The  appeal  should  be  dismissed. 

Ordered  accordingly. 


WALKER   V.    WALKER. 
JT.  r.  Court  of  Appeals  ;  October,  1880. 

CONTEMFT. — StRIKINO  OUT  PlBAJDINO. — DIVORCE. 

A  court  of  equity  has  power  to  strike  out  the  pleading  of  a  p^rty  in 
contempt,  and  allow  the  other  party  to  proceed  as  if  such  pleading 
had  not  been  put  in. 

Hence,  in  divorce  (for  <»uelty),  if  defendant  Hi\a  to  pay  allmoBy,  Ac, 
lequlred,  plaintiff  may  take  an  order  striking  out  the  answer,  and 
direoHag  the  cause  to  pirooeed  a^  if  defendant  had  made  default  ia 
pleading.* 

Appeal  from  an  order  of  the  general  term  of  tbe 
supreme  court  ia  the  firet  judicial  department,  affirm* 

*  See  Allen  «.  Allen,  p.  175  of  this  volume,  and  cases  there  re- 
ferred to;  McClung  «.  McClung,  40  liieh,  408. 
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ing  two  orders  of  the  special  term  made  at  chamb&rd, 
which  stmck  oat  the  answer  of  the  defendant,  and 
directed  a  reference. 

This  action  was  brought  by  Eliza  Jane  Walker 
against  her  husband,  Joseph  Walker,  for  a  limited 
divorce,  on  the  ground  of  cruelty. 

The  defendant  put  in  an  answer  which  contained  a 
general  denial,  and  also  set  up  the  misconduct  and 
adultery  of  the  plaintiff. 

Plaintiff  obtained  an  order  requiring  the  defendant 
to  pay  alimony  and  counsel  fee.  He  subsequently  left 
the  State,  and  a  precept  for  the  collection  of  the  money 
having  been  issued  to  the  sheriff,  was  returned  unsat- 
isfied. The  plaintiff  thereupon  obtained  an  order 
requiring  defendant  to  show  cause  why  he  should  not 
pay  the  amount  due,  or  have  his  answer  stricken  oUt. 
The  order  contained  a  provision  that  service  of  it  on 
the  defendant's  attorney  should  be  sufficient.  On  the 
i^turn  of  the  order  to  shov/  cause,  an  order  was  made 
directing  the  payment  of  the  sums  mentioned  within 
five  days  after  service  of  the  order  on  the  defendant's 
attorney,  or  that  in  default  thereof  defendant's  answer 
should  be  stricken  out,  and  the  cause  proceed  as  if  no 
answer  had  been  put  in. 

The  order  was  not  complied  with,  and  the  plaintiff 
made  application,  on  an  order  to  show  cause,  for  a 
reference  to  take  proof  of  the  facts  alleged  in  the  com- 
plaint. The  order  contained  a  provision  that  service 
of  it  on  the  defendant's  attorney  should  be  sufficient. 
The  result  was  an  order  striking  out  the  answer  absd- 
lutely,  and  granting  the  reference  asked  for. 

The  Supreme  Courts  at  general  term,  on  defendant's 
appeal  from  these  orders,  affirmed  them,  holding  that 
the  court  had  power  to  strike  out  the  answer,  citing 
Famham  t).  Faniham  (9  Hem.  Pr.  231).  Brinkley  %. 
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Brinkley  (47  If.  T.  40),  Bice  v.  Ehele  (56  Id.  619),*  and 
that  the  service  on  the  attorney  was  proper,  citing,  on 
this  point,  Pitt  v.  Davison  (3  Abb.  Pr.  If.  8.  398 ;  S. 
C,  37ir.  r.  235). 

The  defendants  then  appealed  to  this  conrt. 

S.  Band  and  D.  T.  Robertson,  for  defendant,  appel- 
lant.— ^Power  to  grant  divorces  a  mensa  et  thoro,  exists 
wholly  by  virtue  of  statute  law  (Burtis  v.  Burtis, 
HopJc.  Ch.  657 ;  Perry  v.  Peny,  2  Paige,  606 ;  Griffin 
7).  Griffin,  47  N.  T.  138).  In  cases  of  limited  divorce, 
the  statute  provides  that  ^^the  defendant  may  prove, 
in  his  justification,  the  ill-conduct  of  the  complainant" 
(3  R.  S.  6  ed.  168,  §  66  ;  Code  Civ.  Pro.  §  1,766).  To 
give  the  defendant  a  right  to  be  heard  in  opposition  to 
the  charges  in  the  complaint,  an  answer  is  necessary 
{Code,  §  600 ;  McKyring  v.  Bull,  16  iVl  Y.  309).  The 
court  below  had  no  power  to  strike  out  the  verified 
answer  of  the  defendant,  and  to  award  an  order  of 
reference  as  for  want  of  an  answer  in  the  caase 
(Groveb,  J.,  in  Wayland  v.  Tyson,  46  N.  Y.  282,  2&i; 
FoLGER,  J.,  in  Thompson  v.  Erie  R.  R.  Co.,  45  Id. 
471,  478 ;  Farmers'  Nat.  Bank  v.  Leland,  60  Id.  073 ; 
Allis  V.  Leonard,  46  Id.  688;  Roby  v.  Hallock,  65 
How.  Pr,  412).  The  power  only  exists,  in  actions  for 
discovery,  or  where  the  answer  is  sham  or  frivolous 
{Code,  §  808 ;  Rice  v.  Eheli,  65  N.  Y.  618 ;  rev'g  65 
Barb.  185 ;  Code,  %  638 ;  Strong  v.  Sproul,  63  N.  Y. 
497  ;  Wayland  v.  Tyson,  45  Id.  282,  285).  There  was 
no  personal  demand  at  any  time  made  upon  the  de- 
fendant for  the  amount  awarded  as  alimony  and  counsel 
fee.  None  of  the  cases  relied  on  in  the  court  below  go 
to  the  extent  of  holding  that  the  court  has  the  power 
to  strike  out  the  verified  answer  of  a  defendant,  which 
contains  a  general  denial  (Farnham  v.  Farnham,  9  H<m. 
Pr.  231 ;  Brinkley  v.  Brinkley,  47  N.   T.  40 ;  Rice  v. 

«  Rev*g  65  Barb.  185. 
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Ehele,  55  Id.  519  ;  rev'g  65  Barb.  185).  There  was  no 
evidence  that  it  was  the  intention  of  the  defendant  to 
abandon  his  residence  in  the  State  of  New  York. 

John  B.  Perryj  for  pMntiflf,  respondent. — ^The 
merits  of  the  order  requiring  the  defendant  to  pay  ali- 
mony are  not  reviewable  (People  v.  Bergen,  53  N.  T. 
404 ;  Kennedy  v.  Kennedy,  73  Id.  369).  He  was  not 
entitled  to  plead  or  to  prove  the  plaintiffs  adultery 
(Henry  v.  Henry,  3  Boht.  614 ;  Diddle  v.  Diddle,  3 
Abb.  Pr.  167  ;  Terhune  v.  Terhune,  40  Htm.  Pr.  258 ; 
Smith  7>.  Smith,  4  Paige^  92 ;  Johnson  v.  Johnson,  6 
Johns.  Ch.  163  ;  Reynolds  v.  Reynolds,  3  Keyes^  368). 
He  was  not  entitled  to  a  jury  trial  (Smith  v.  Smith,  4 
Paigey  92 ;  Smith  v.  Caril,  5  Johns.  Ch.  118  ;  Johnson 
v.  Johnson,  6  Johns.  Ch.  163 ;  Forrest  v.  Forrest,  25 
N.  Y.  510 ;  Sheppard  v.  Steele,  43  Id.  52  ;  Thompson 
V.  Erie  R.  R.  Co.,  45  Id.  473 ;  Code,  §§  968,  970). 
PlaintiflPs  conduct  was  immaterial  (2  Bishop  on  M.  & 
D.  21,  22,  23).  Defendant  had  still  a  right  to  cross- 
examination  (Thompson  v.  Erie  R.  R.  Co.,  45  N.  Y. 
476),  and  perhaps  to  give  proof  in  mitigation  or  justifi- 
cation (Mcintosh  v.  Mcintosh,  12  How.  Pr.  289 ; 
Jamieson  v.  Jamieson,  53  Id.  112  ;  Code^  §  1,765).  De- 
fendant has  waived  his  rights  to  question  the  practice 
pursued  (Ubsdell  v.  Root,  3  Abb.  Pr.  142 ;  Porter  v. 
Parmly,  38  Super.  Ct.  {J.  &  S.]  490  ;  Renouil  v.  Par- 
ris,  1  Code  B.  125 ;  Comb  v.  WykoflP,  Col.  &  Cai.  202). 
The  remedy  pursued  was  the  onlj^'  one,  and  the  power 
exercised  was  inherent  and  statutory  (D'Aquilar  v. 
D' Aquilar,  Hagg.  Ecc.  773 ;  2  Bishop  on  M.  &  D. 
§§  488,  387,  note ;  1  Id.  §§  70,  78,  79,  86 ;  2  Id.  §§  297, 
323,  324 ;  Chase  v.  Ingails,  97  Mass.  524 ;  Shepard  v. 
Steele,  43  N.  Y.  52 ;  affi'g  3  Lans.  417 ;  Thompson  v. 
Erie  R.  R.  Co.,  46  N.  Y.  483  ;  Parnham  ^.  Farnham,  9 
Haw.  Pr.  231 ;  Barker  v.  Barker,  15  Id.  568 ;  Brinkley 
T>.  Brinkley,  47  N.  Y..  41 ;  Rice  v.  Ehle,  55  Id.  513  ; 
rev'g  65  Barb.  186  ;  Willis  v.  Tilmage,  10  Paige,  443  ; 
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Elingwood  9.  Stevenson,  4  Sandf.  Ch,  366;  Ford  9. 
Ford,  10  Abh.  Pr.  N.  S.  74). 

PoLGER,  J. — ^I'lie  defendant,  having  refused  or  neg- 
lecte<l  to  obey  an  important  order  of  the  court,  was  in 
contempt,  and  liable  to  punishment  by  reason  thereof. 
The  punishment  inflicted  by  the  court  was  by  an  order 
in  the  cause,  to  strike  out  the  answer  that  had  been  put 
in  by  him,  and  to  direct  a  reference  to  take  proof  of 
the  matters  stated  in  the  order ;  the  reference  to  pro- 
ceed as  if  there  had  been  no  answer  to  put  in. 

It  is  claimed  that  the  court  had  no  power  to  make 
that  order ;  that  every  defendant  has  a  vested  right  to 
make  a  defense  to  any  action  or  suit  or  legal  proceeding 
begun  against  him,  aQd  that  he  cannot  be  deprived  of 
it. 

It  is  conceded  by  the  defendant  that  the  supreme 
court,  on  its  equity  side,  has  all  the  power  and  au- 
thority that  formerly  existed  in  chancery  in  England, 
and  was  continually  exercised  by  it.  "The  rule  there 
must  be  the  rule  here,"  says  Ch.  Kent,  '*for  I  take 
this  occasion  to  observe  that  I  consider  myself  bound 
by  those  principles  which  were  known  and  established 
as  law  in  the  courts  of  equity  in  England  at  the  time 
of  the  institution  of  this  court"  (Manning  v.  Man- 
ning, 1  Johns.  Ch.  627-^529).  It  is  not  to  be  denied  that 
a  court  of  equity  may  refuse  to  a  defendant  in  contempt 
the  benefit  of  proceedings  in  it,  when  asked  by  him  as 
a  favor,  until  he  has  purged  himself  of  his  contempt 
(see  Brinkley  ©.  Brinkley,  47  N.  T.  40-49,  and  cases 
there  cited).  But  the  rule  has  been  held  broader  than 
that,  and  enforced  with  much  vigor.  Ch.  Baron  Gil- 
BKKT  lays  ic  down  in  his  Forum  JiomaTiorumj  p.  33, 
that  ^'  if  the  defendant  appeared  before  the  secundum 
decretum^  he  was  liable  to  a  mulct,  for  he  could  not  be 
heard  in  the  cause  till  he  had  cleared  his  contempt  ..." 
It  is  suggested  in  Qooper^s  Cases  (temp.  Colt,  p.  209), 
that  this  is  merely  a  statement  of  the  praotice  accord- 
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ing"  to  the  canon  law.  Bat  the  chief  baron  says  at 
another  place  (p.  71),  that  ''  the  answer  will  not  be 
received  without  clearing  his  contempts ; "  and  at  an- 
other (p.  211),  *'  So  it  is  where  a  man  hath  a  bill  de- 
I)ending  in  court,  and  falls  under  the  displeasure  of 
the  court,  and  is  ordered  to  stand  committed.  Here, 
when  his  cause  is  called,  if  the  other  side  insist  he  hath 
not  cleared  his  contempt,  nor  actually  surrendered  his 
body  to  the  warden  of  the  Fleet,  he  must  do  both  these 
things  before  his  cause  can  be  proceeded  in  *  .  ."  It 
is  stated  by  Lord  Eldok  that  it  is  a  general  rule,  that 
a  party  who  has  not  cleared  his  contempt  cannot  be 
heard  (Vowles  «.  Young,  9  Ves.  Jr.  173  ;  Anonymous, 
15  Id,  174).  The  same  is  said  with  the  addition  of  the 
words  "in  the  principal  case,"  in  2  Com.  Dig.  Ch. 
"Process"  D8,  citing  Practical  Megister  in  Ch.^  217 
(see  also  Heyn  v.  Heyn,  Jacobs^  49 ;  Clark  o.  Dew,  1 
Buss  &  Myl.  103).  The  rule  in  the  chancery  of  Ireland 
is  stated  thus :  A  party  in  contempt  will  not  be  al- 
lowed to  oppose  the  relief  sought  by  the  plaintiff  by 
contradicting  the  allegations  of  the  bill  or  bringing  for- 
ward any  defense,  or  alleging  new  facts  (Anon.  v.  Lord 
Gort,  1  Uogan,  77 ;  Valle  v.  O'Reilly,  Id.  199).  And  the 
rule,  as  thus  stated,  is  cited  and  approved  in  Mussina 
V.  Bar  tie  tt  (8  Porter  [17  Ala.']  277);  see  also  Rutherford 
t.  Metcalf  (3  Hayw.  [Tenn.]  58,  61) ;  and  in  Say  lor 
«.  Mockbie  (1  Withrow  [9  Iowa],  209,  212)  it  is  held 
that  until  the  defendant  had  purged  himself  of  con- 
tempt, the  court  might  well  refuse  to  receive  his  answer 
to  the  complainant's  bill,  or  to  consider  the  matters  set 
up  in  it  by  way  of  excuse  for  refusal  to  obey  the  order. 
The  reporter  {Coop.  temp.  Colt,  at  p.  211)  cites  in  a 
note  the  case  of  Anon.  v.  Lord  Gort,  supra,  and  says  of 
it:  "The  ac<5uracy  of  some  of  these  dicta  may  be 
doubted."  He  does  not  state  as  to  which  of  them  he 
queries.  Many  cases  are  collected  in  the  note  just 
above  mentioned.    Some  of  them  show  that  the  rule 
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has  not  been  vigoronsly  applied  in  later  times  (seo 
King  V.  Bryant)  3  MyL  &  Or.  191,  especially) ;  bnt  it 
does  not  appear  that  it  has  been  abolished  or  aban- 
doned entirely.  It  seems,  too,  that  the  authors  of  the 
Revised  Statutes  thonght  that  this  power  resided  in  the 
English  court  of  chancery.  In  preparing  the  sections 
relative  to  the  production  and  discovery  of  books  and 
papers  (2  R.  S.  199,  §  21  el  seq.)  they  provided  (§  26) 
that  in  case  of  a  party  neglecting  or  refusing  to  obey 
an  order,  the  court  might  strike  out  his  plea  and  debar 
him  from  a  defense ;  and  they  sought  thus  to  assimilate 
the  practice  to  that  of  the  court  of  chancery  (see  Rev. 
Note,  Edm.  Stat.  411).  The  legislature  gave  its  sanction 
to  the  proposed  practice  by  passing  into  law  the  sec- 
tions reported  by  the  revisers.* 

.  It  is  well  to  say  here  that  Rice  v.  Ehle  (55  N.  Y. 
618)t  does  not  condemn  this.  That  case  holds  that  the 
pleading  may  not  be  stricken  out,  save  on  notice  to 
the  party  (p.  523),  and  that  the  exercise  of  this  power 
was  legitimate  was  recognized  by  Marct,  J.,  in  Bird- 
sail  V.  Pixley  (4  Wend.  196).  The  power  seems  to 
have  been  exerted  or  recognized  by  the  supreme  court 
in  several  instances^  without  question  made  by  appeal 
(Parnham  v.  Farnham,  9  Horo.  Pr.  231 ;  Barker  «. 
Barker,  15  Id.  668 ;  Ford  v.  Ford,  41  Id.  169.)t 

We  are  brought  to  the  conclusion  that  there  has 
long  been  exerted  by  the  court  of  chancery,  in  England, 
the  power  to  refuse  to  hear  the  defendant  when  he  was 
in  contempt  of  the  court  by  disobeying  its  orders,  and 
that  that  power  was  in  the  courts  of  chancery  of  this 
country. 

We  do  not  think  that  the  cases  of  Wayland  v. 

*  Another  instance  is  the  power  to  strike  out  the  answer  of  a  party 
refusing  to  testify  as  a  witness.    Uichards  o.  Judd,  15  Abb.  Pr.  N.  & 

t  Rev*g  65  Barb.  185. 

X  a  0.,  10  Abb.  Pr.  N.  8.  74, 
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Tyson  (45  iV.  Z.  282),  and  Thompson  v.  Erie  Railway 

{Id.  471),  and  otliers  of  like  result,  are  in  the  way  of 
this  conclusion.  They  were  not  cases  of  contempt,  nor 
were  they  equity  ca^es.  Besides,  there  the  answer 
was  stricken  out,  with  no  loophole  left  for  relief  to  the 
defendant. 

It  is  always  in  the  power  of  the  defendant,  in  a  case 
like  that  in  hand,  to  apply  to  the  court  and  show  that 
the  order  was  irregularly  made,  or  for  leave  to  purge 
himself  of  that  contempt  and  be  let  in  again  to  make 
his  defense  (Brinkley  v.  Brinley,  supra). 

The  order  should  be  af&rmed. 

All  the  judges  concurred. 


Defendant  then  moved,  at  special  term  and 
chambers  in  the  court  below,  to  set  the  judgment 
aside,  and  for  leave  to  answer  and  defend. 

DoNOHUE,  J. — ^Upon  a  long  and  patient  inves- 
tigation by  an  able  and  competent  referee,  after  a  full 
and  exhaustive  hearing,  wherein  a  great  mass  of  evi- 
dence was  taken,  the  defendant  was  found  to  be  con- 
cealing his  property  to  defraud  the  plaintiff  of  her 
rights,  and  in  defiance  of  the  court.  In  this  finding 
all  the  courts  before  whom  the  matters  involved  have 
come  for  review,  directly  or  indirectly,  fully  concur ; 
and  on  now  thoroughly  examining  the  facts,  I  fail  to 
find  data  for  any  other  conclusion.  In  defiance  of  the 
order  of  the  learned  justice  who  confirmed  the  report 
[Judge  Lawrence],  the  defendant,  keeping  his  person 
out  of  the  reach  of  the  process  of  the  court,  has  re- 
sisted execution  of  the  order  on  that  judgment,  and 
the  only  power  left  in  the  court  was  to  strike  out  his 
answer.  This  power  he  has  tested  by  an  appeal  to 
the  court  of  appeals.  Still  keeping  his  person  beyond 
the  jurisdiction,  he  now  asks  what  seems  to  me  simply 
to  be  allowed  to  extend   this   contempt  by   being 
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allowed  to  come  ia  and  answer.  The  plaintiff  has 
6ome  rights  which  the  court  is  bound  to  respect, 
and  to  give  this  privilege  under  the  circumstances 
would,  it  seems  to  me,  be  simply  denying  her  justice. 

Motion  denied. 


KERRISON  V.  KERHISON. 

^.  T,  Supreme  Courts  First  District;  Special  Ibrni 

and  ChainberSy  October,  1880* 

Marbiage  in  Evasion  of  Proiubition  kn  Judgment  of  DnrOBtns. 

A  marriago  cannot  be  annulled  on  the  compl^nt  of  a  party  thereto,  on 
the  ground  that  the  plaintiff  and  defendant,  being  domiciled  in  this 
State,  and  knowing  that  one  of  them  was  prohibited  from  mairjing 
^ain  by  a  judgment  of  a  court  of  this  State  granting  a  divorce  to  a 
former  spouse,  contracted  their  marriago  in  another  State,  to  which 
they  went  temporarily  for  tlie  purpose  of  evading  the  prohilM.tioli 
while  the  former  spouse  was  living.* 

Xlveti  if  such  a  marriage  is  void,  the  plaintiff  is  equally  in  the  wrong 
with  the  defendant,  and  the  coart  will  not  grant  relte^ 

Motion  to  confirm  report  of  referee. 

Olivia  M.  Kernson,  otherwise  Olivia  M.  Jeens, 
brought  this  aotion  against  John  D.  Kerrison,  to  annnL 
their  marriage. 

The  defendant  and  one  Ellen  Flynn  had  formerly 
intermarried,  in  the  month  of  May,  1860,  at  Toronto^ 
Canada.  On  May  21,  1876,  judgment  of  divorce  was 
obtained  in  this  court  against  the  defendant  by  his  wife 
Ellen,  for  his  adultery,  and  by  the  terms  of  the  judg^ 
ment  the  defendant  was  prohibited  from  marrying 
again  until  Ellen  should  be  actually  dead.    On  October 

*  Compare  tx>ud  t,  L6ud,  Mass.  Supreme  Ct.,  Mem.  in  fe3  Alb,  L. 
t.  cT.  585;  Torston  v.  Toreton,  5  Stewart  (8d  K  /.  Eq,),  Rep.  mem.  2% 
Alb.  L,  J.  17;  Blliott  «.  Wohlfrom,  Sup.  Ct.  Gal.,  i\td.  Cdimt  L,  J. 
Bept.  4)  p.  81.  Otherwise  in  a  proceeding  by  the  State,  when  tho  mar- 
ilage  was  indictable  by  the  law  of  the  domicile.  Kinney  v.  Com* 
mouwcalth,  80  GraU.  (Va.)  858. 
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14,  1875,  Ellen  being  still  living,  the  parties  to  this 
action,  for  the  purpose  of  evading  the  prohibition  con- 
tained in  such  decree,  went  to  the  State  of  New  Jersey^ 
and  were  there  married,  intending  to  return  and  in  fact 
Beturning  soon  thereafter  to  the  State  of  New  York, 
where  the  defendant  was  at  the  time  a  domiciled  resi- 
dent, and  where  the  plaintiff  also  resided.  At  the  time 
this  action  was  begun  the  defendant  was  and  now  is  a 
British  subject,  and  a  resident  of  Canada,  where  the 
summons  herein  was  personally  served  upon  him, 
under  an  order  for  the  publication  thereof. 

The  defendant  appeared  and  answered,  but  in  his 
answer  he  denied  the  jurisdiction  of  the  court. 

The  referee  reluctantly  followed  the  authority  of 
Marshall  v.  Marshall  (2  Hurij  238),  and  pronounced  the 
marriage  of  the  plaintiff  and  defendant  void. 

Francis  M.  Scott,  for  the  plaintiff. 

C.  Stewart  Dav^lson,  for  the  defendant. 

.Macombeb,  J. — [After  stating  facts  above.] — ^It  i» 
quite  unfortunate  that  the  expectation  expressed  in  the 
vote  of  the  learned  presiding  justice  of  the  court  which 
pronounced  that  decision  (Marshall  v.  Marshall)  was  not 
realized,  and  the  case  reviewed  by  the  court  of  appeals. 
But  it  seems  that  the  action  ended  with  the  judgment 
there  given.  On  this  account,  and  in  view  of  the 
I)ersua8ive  dissenting  opinion  delivered  by  Mr.  Justice 
Daniels,  the  decision  has  not,  I  think,  commanded  that 
cheerful  acquiescence  of  the  bench  and  the  bar  which  is 
ordinarily  accorded  to  the  deliverances  of  that  court. 
It  has,  however,  upon  the  most  important  social 
masters — namely,  the  devolution  of  property  and  the 
le^timacy  of  offsprixig — served  to  add  uncertainty  and 
insecurity  to  the  laws,  whose  greatest  value  consists  in 
their  certainty  and  repose.  Were  i  permitted  to  do 
sp,  and  were  It  necessary  to  decide  this  case  upon  the 
principle  involved  in  the.  Marshall   case,    I  should 
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accept  the  opinion  of  Judge  Daniels  as  the  exposition 
of  the  law.  Indeed,  has  not  legislation  upon  the  sub- 
ject since  the  decision  of  that  case  rendered  it  entirely 
competent  for  the  court,  even  at  special  term,  to  in- 
inquire  into  the  reason  for  now  holding  to  the  rule 
which  it  is  claimed  was  established  in  Marshall  v. 
Marshall ) 

By  chapter  321  of  the  Laws  of  1879,*  section  49  was 
amended  so  as  in  a  proper  case  to  enable  the  court  to 
relieve  a  person  of  the  penalties  of  a  divorce  for  his  or 
her  adultery.  That  section,  •  as  amended,  reads  as 
follows:  "Wherever  a  marriage  has  been  or  shall  be 
dissolved,  pursuant  to  the  provisions  of  this  article, 
the  complainant  may  marry  again  during  the  lifetime 
of  the  defendant ;  but  no  defendant  convicted  of  adnl- 
tery  shall  marry  again  until  the  death  of  the  com- 
plainant, unless  the  court  in  which  the  judgment  was 
rendered  shall  in  that  respect  modify  such  judgment^ 
which  modification  shall  only  be  made  upon  satis- 
factory proof  that  the  complainant  has  remarried,  that 
five  years  have  elapsed  since  the  decree  of  divorce  was 
rendered,  and  that  the  conduct  of  the  defendant  since 
the  dissolution  of  said  marriage  has  been  uniformly 
good." 

This  is,  as  it  seems  to  me,  a*  legislative  enactment 
and  a  legislative  interpretation  of  the  old  statute  that 
a  proliibition  against  a  subsequent  marriage  was  in- 
tended only  as  a  punishment  of  the  offending  party. 

It  is  true  the  subsequent  section  of  the  original  act 
declares  void  marriage  contracted  in  violation  of  the 
statute.  But  should  it  not  be  borne  in  mind  when 
marriages  like  this,  contracted  abroad,  are  sought  to 
be  adjudged  void,  when  it  is  attempted  to  give  to  our 
statute  and  a  decree  of  our  court  extra-territorial  effect, 
that,  after  all,  the  offense  against  our  laws  was  not 

*  fiR8, 144,  i  40,  AS  amended  by  L.  1879,  p.  281,  c.  104;  L.  1879^ 
p.  405,  c  821.    See  as  to  this  statate,  the  next  case. 


ABBOTTS    NEW   CASES.  447 

Kcrrison  v.  Eerrison. 

radical,  but  only  of  snch  a  nature  that  a  court  could 
permit  it  to  be  done  even  on  our  own  soil.  The  offense, 
therefore,  which  i)ersons  commit  who  go  hence  to  be 
married  is  not  malum  in  se^  but  malum  prdhibitum^ 
against  the  effect  of  which  they  might  have  been 
relieved  by  a  court.  Can  it  then  be  reasonably  con- 
tended that  an  act  of  such  a  character,  which  was  law- 
ful in  the  State  where  it  was  committed,  shall  be  so 
treated  by  the  courts  of  this  State  as  to  upset  the  law 
of  inheritance  and  legitimacy?  This  is  far  different 
from  the  prohibition  against  polygamous  and  incestu- 
ous marriages,  whether  they  be  those  under  the  so- 
called  Levitical  laws  or  under  a  statute  of  the  State. 
These  things  go  to  the  root  of  social  and  State  matters  ; 
the  others,  so  far  as  affecting  the  peace  and  purity  of 
the  State,  are  non-essentials. 

As  it  seems  to  me,  for  our  courts  to  hold  a  marriage, 
concededly  valid  in  a  sister  State  where  solemnized,  in- 
valid in  our  own  State,  simply  because  our  statutes  and 
a  judgment  of  our  courts  have  prohibited  one  of  the 
parties  to  marry  again  within  a  limited  period,  as  a 
punishment  for  misconduct  in  our  State,  is  not  in  the 
true  spirit  of  interstate  comity  which  was  intended  to 
be  secured  by  section  1  of  article  4  of  the  Federal 
Constitution,  nor  is  it  in  the  direction  of  an  enlightened 
comity  of  Christian  nations.  On  the  contrary,  it  savors 
a  little  of  extra  moral  arrogance. 

The  two  cases  mainly  relied  upon  as  sustaining  the 
prevailing  opinion  in  Marshall  v.  Marshall  arose  as 
follows :  Brooks  o.  Brooks  (7  Jur.  N.  S.  422),  upon  a 
marriage  regarded  by  the  British  laws  as  incestuous, 
and  the  other,  Conmionwealth  v.  Hunt  (4  Cash.  47), 
upon  a  marriage  pronounced  polygamous.  By  statute 
(5  &  6  William  IV.  c.  54,  1836-6)  marriages  between 
parties  within  the  prohibited  degrees  are  declared  to 
be  absolutely  null  and  void.  What  those  degrees  are 
is  not  stated  by  the  statute,  but  this  is  determined  by 
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the  previoasly-established  rules  of  the  canon  law  and 
older  statutes.  Relationship  both  by  consanguinity 
and  affinity  is  comprehended  within  the  prohibition, 
in  accordance  with  the  so-called  Levitical  decrees ; 
hence  it  is  that  marriage  in  England  with  a  deceased 
wife's  sister  is  within  those  degrees,  and  consequently 
void*  In  the  way  of  such  marriages,  the  Catholic 
Church  long  ago  put  an  impediTnatum  dimntts.  That 
prohibition  became  a  part  of  the  canon  law,  and  later 
it  was  enacted  into  the  civil  law.  The  case  of  Brooks 
V,  Brooks  should  be  read  in  the  light  of  this  history, 
which  fully  explains  the  language  of  Lord  Campbell 
when  he  brought  that  case  within  the  exception  to  the 
general  rule,  which  he  fully  recognized,  that  a  marriage 
valid  where  contracted  was  valid  everywhere.  So,  too, 
of  the  case  of  Commonwealth  v.  Hunt.  Polygamy  has 
never  been  recognized  by  any  Christian  State.  Until 
the  statute  pronounced  the  marriage  polygamous,  the 
courts  of  Massachusetts,  I  think  with  uniformity,  held 
such  a  marriage  valid.  (See  opinion  of  Judge  Daniels, 
above  referred  to.) 

The  learned  judge,  writing  the  opinion  of  the  ma- 
jority of  the  court  in  Marshall  v.  Marshall,  refrains 
from  considering  how  far  the  case  would  be  affected 
had  the  element  of  a  departure  from  the  State  with 
the  intent  to  avoid  the  former  judgment  been  want- 
ing. But  there  is,  it  seems  to  me,  no  middle  ground. 
On  the  hypothesis  of  the  Marshall  case  a  due  respect 
to  logic  or  reason  will  carry  us  to  the  conclusion  that 
a  marriage  contracted  in  another  State  in  good  faith, 
cannot  bQ  recognized  here,  if  prohibited  by  our  laws, 
on  any  ground.  Otherwise  there  would  be  imputed  to 
the  delicate  and  complicated  contract  of  marriage, 
validity  or  invalidity,  accordingly  as  the  intent  of  the 
parties  was  resi)ectful  or  discourteous  to  our  sov- 
ereignty. This  would  make  such  a  relationship  in- 
secure, and  would  thrust  into  the  marriage  contract 
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an  element  necessary  to  its  validity  wMch  no  other 
contract  requires,  and  wonld  npset  the  well-founded 
role  that  an  act,  otherwise  valid,  is  not  rendered 
invalid  by  the  intent  with  which  it  was  performed 
(Ponsford  v.  Johnston,  2  Blotch/.  51). 

By  reason  of  the  act  of  1879,  quoted  above,  the 
question  supposed  to  be  closed  in  the  supreme  court 
is,  I  think,  fairly  open.  But  I  do  not  purpose  to  enter 
iiX)on  a  discussion  of  it  further,  nor  to  rest  my  decision 
oa  ground  adverse  to  the  Marshall  case,  for  I  see  at 
hand  another  and  a  sufficient  reason  for  dismissing  the 
plaintiffs  complaint. 

If  the  marriage  of  the  parties  was  illegal,  the 
plaintiff  is  not  in  position  to  ask  to  be  relieved  from  its 
bond.  The  complaint  alleges — ^^That  this  plaintiff 
and  said  defendant  left  thiis  State  as  aforesaid  and 
proceeded  to  said  State  of  New  Jersey  as  aforesaid, 
and  procured  said  marriage  ceremony  to  be  performed 
in  said  State  of  New  Jersey  as  aforesaid,  with  the  ob- 
ject and  intention  and  for  the  purpose  of  avoiding  and 
evading  the  prohibition  contained  in  the  aforesaid  de- 
cree of  this  court  hereinbefore  set  forth,  and  the  effect 
and  consequences  of  the  statute  pursuant  to  which 
said  prohibition  was  included  in  said  decree.  That 
at  the  time  said  marriage  ceremony  was  per- 
formed as  aforesaid,  neither  this  plaintiff  nor  the 
said  defendant  had  any  intention  of  residing  or  re- 
maining in  said  State  of  New  Jersey,  but  they 
both  intended  and  expected  to  return  to  this  State 
as  soon  as  said  marriage  ceremony  had  been  per- 
formed." 

These  allegations,  being  fully  borne  out  by  the 
proofs,  render  it  extremely  improper  for  the  court  to 
afford  the  plaintiff  any  relief.  The  law  does  not  inter- 
fere between  those  who  are  equally  in  the  wrong.  In 
pari  delicto  potior  est  conditio  dtfendentis  (Peck  v. 
Burr,  10  N.  T.  294 ;  Tracy  v.  Talmadge,  14  Id.  162, 

Vol.  Vm.— 80 
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181,  216 ;  Candee  v.  Lord,  2  Id.  269.  276  ;  Meech  v. 
Stoner,  19  Id.  28;  Nillis  v.  Clark,  20  Wend.  28; 
Vischer  v.  Yates,  11  Johns.  26  ;  Story  Bq.  Jut.  §  61, 
298 ;  ^my  on  Ag.  198). 

The  plaintiff  was  swift  in  her  steps  to  evade  the 
jadgment  of  this  eonrt  pronounced  against  her 
lover,  and  made  that  lover  her  husband  notwith- 
standing snch  jadgment.  The  court,  I  think,  now 
reposing  on  the  maxim  already  quoted,  exercises 
its  highest  prerogative  in  doing  nothing.  It  leaves 
the  parties  equally  in  the  wrong,  where  it  finds  them: 
The  plaintiff  has  made  her  bed — ^let  her  lie  in  it. 

The  defendant's  exceptions  to  the  findings  of  fact 
of  the  referee  are  overruled.  His  exceptions  to  the 
conclasions  of  law  are  sustained.  Judgment  is  directed 
for  the  defendant  upon  the  facts  found,  but  not  with 
costs. 


GREENE'S    OASE. 


N.  T.  Supreme  Courts  Second  District;  Second  De^ 
partmenij  Special  Temij  November^  1880. 

Lbavb  to  Mabbt  AoAm  Aftek  Divorcb. 

Under  2  R  3.  144,  §  49,  as  amended  by  L.  1879,  p.  231,  c  164,  and 
L.  1879,  p.  405,  c.  821,  which  provides  that  whenever  a  marriage 
Juu  been  or  shall  bo  dissolved  ...  no  defendant  convicted  of 
adultery  shall  marry  again  until  the  death  of  the  complainant,  un- 
less the  coart  ....  shall  in  that  respect  modify  such  judg- 
ment ....  upon  satisfactory  proof  that  the  complainant  has 
remarried,  that  five  years  have  elapsed  since  tho  decree  of  divorce 
was  rendered,  and  that  the  conduct  of  the  defendant,  since  the  dis- 
solution of  said  marriage,  has  been  uniformly  good,* — ^Icave  isnot  to 
bo  refused  merely  because  tho  petitioner,  having  been  divorced  by 

^  See  preceding  case. 

As  to  whether  this  statute  is  still  in  force,  see  note  to  Moore  «. 
Mooic,  p.  171  of  this  volume,  and  Peck  v.  Peck,  p.  400l 
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reason  of  c(»habitution  with  another  woman,  under  color  of  a  void 
marriage,  by  whom  be  bad  a  child,  continued,  after  the  divorce,  to 
cohabit  with  her. 

Where  it  appeared  that  the  continued  cohabitation  was  continued 
with  apparent  decency,  and  in  part  for  the  sake  of  the  child,  until 
terminated  by  dissension  ;  and  the  petitioner  expressed  a  readiness 
to  support  the  child, — HeUy  that  leave  should  be  granted. 

On  a  conflict  of  evidence  on  a  charge  of  fornication,  a  finding  that  his 
conduct  has  been  '*  uniformly  good  "  may  be  sustained. 

Petition  for  leave  to  marry  again  after  divorce. 

Elizabeth  M.  Greene  procured  a  divorce  in  the 
supreme  court  of  this  State  in  1870,  on  the  ground  of 
the  adultery  of  her  husband,  George  W.  Greene,  in 
mariying  a  second  wife,  Arminia  Mirserly.  The 
plaintiff  subsequently  married  again ;  the  defendant 
continued  to  cohabit  with  his  second  wife,  by  whom 
he  had  a  child.  In  1879,  more  than  five  years  having 
elapsed,  the  defendant  applied  to  the  court  by  peti- 
tion, for  leave  to  marry  again.  The  facts  appear  more 
fully  in  the  opinion  of  Edward  Wells,  Referee, 
below. 

The  petition  was  referred  to  Francis  Labein,  Esq. , 
to  take  testimony  and  report  his  opinion. 

He  reported  in  favor  of  the  petition ;  his  opinion 
was  to  the  effect  that  it  was  better,  in  view  of  the  peti- 
tioner's condition,  to  permit  him  to  marry,  and  that  his 
conduct  had  been  uniformly  good  within  the  meaning 
of  the  statute. 

On  the  report  the  court  (Gilbert,  J.),  at  special 
term,  granted  the  petition. 

N.  IT.  BaJcer^  district  attorney  of  the  county,  then 
applied  on  behalf  of  Arminia  Greene,  claiming  to  be  his 
second  wife,  and  upon  her  affidavit,  for  an  order  to 
show  cause  why  the  order  granting  leave  should  not 
be  vacated.  Her  affidavit  was  to  the  effect  that  the 
original  application  was  ex  parte'y  and  without  notice 
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to  her  ;  that  she  had  married  the  petitioner  legally,  in 
ignorance  of  his  former  marriage;  that  since  the 
divorce  had  been  granted,  she  and  the  i)etitioner  had 
continued  to  cohabit  together,  the  petitioner  holding 
her  oat  as  his  wife,  and  they  had  a  son  of  the  age  of 
nine  years,  the  issue  of  their  cohabitation ;  that  the 
petitioner  had  been  having  illicit  intercourse  with  a 
third  i)erson's  wife,  and  had  declared  his  intention  to 
marry  the  latter  as  soon  as  she  could  get  a  divorce. 

Gilbert,  J.,  at  special  term,  thereupon  set  aside 
the  order  giving  leave,  and  referred  the  i)etition  to 
Edwaed  Wells,  Esq.,  to  take  proof  and  report  with 
his  opinion,  with  a  direction  that  the  i>etition  might 
be  brought  to  hearing  on  five  days'  notice  to  the  dis- 
trict attorney  by  the  petitioner,  or  by  five  days'  notice 
from  the  district  attorney  to  the  petitioner.* 

The  referee,  upon  the  second  reference,  made  re- 
I)ort  to  the  following  effect : 

*  Tho  order  Tacating  the  original  order  and  granting  a  second 
reference  was  in  tlie  following  form: 
[  Title  of  the  proceeding.  ] 

On  reading  and  filing  order  to  show  cause,  and  affidnyits  thereto 
annexed,  and  on  reading  and  filing,  in  opposition,  afi&davits  of  Qeorge 
W.  Greene,  Eate  A.  Searles,  Stephen  Ayles,  Peter  Tighe,  James  O. 
Williams,  and  after  hearing  N.  H.  Baker,  of  counsel,  for  motion,  and 
William  G.  Valentine  in  opposition : 

Ordered,  I.  That  the  order  made  in  this  matter,  permitting  Qeorge 
W.  Greene  to  marry,  dated  December  1,  1879,  filed  in  Westchester 
county  clerk's  office,  December  3,  1879,  be  set  aside,  vacated,  and  the 
same  is  hereby  set  aside  and  vacated,  and  of  no  force  or  virtue. 

II.  It  is  further  ordered,  that  all  matters  in  the  original  petition 
in  this  matter  be  referred  to  Edward  Wells,  Esq.,  an  attorney  and 
counselor  at  law,  of  Pcekskill,  N.  Y.,  to  take  proof  thereof,  and  re- 
port such  proof  with  his  opinion  thereon  to  this  court. 

III.  Further  ordered  that  the  fees  of  said  referee  be  paid  by  the 
said  George  W.  Greene,  and  that  the  matter  can  be  brought  to  a  hear- 
ing on  five  days^  notice  to  the  district  attorney  of  said  county,  by  tho 
said  George  W.  Greene,  or  any  attorney  in  his  belialf,  or  by  notice 
from  said  district  attorney  to  said  George  W.  Greene. 
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Wells,  Referee. — I  have  been  attended  from  time 
to  time  by  the  petitioner  and  his  attorney  and  counsel, 
Mr.  William  G.  Valentine,  and  by  Mr.  N.  H.  Baker, 
the  district  attorney  of  Westchester  county,  on  behalf 
of  the  people,  and  of  Arminia  Mirserly  (called  also 
Arminia  Greene).  And  I  have  taken  all  the  testimony 
and  proofs  offered  by  the  respective  parties. 

The  principal  witness  who  testified  as  to  any  un- 
chaste or  improper  conduct  of  the  petitioner,  were  the 
said  Arminia  and  Charlotte  Wilkes,  a  colored  girl. 
The  former  testified  to  sexual  intercourse  between  the 
petitioner  and  Mrs.  Kate  A.  Searls,  under  strange  and 
not  very  probable  circumstances,  but  Mrs.  Searls  testi- 
fied that  the  charges  were  entirely  untrue,  and  that  no 
such  intercourse  ever  took  place.  And  I  consider  the 
testimony  on  that  subject  as  balanced,  to  say  the  least, 
and  in  my  opinion  the  charge  is  not  sustained. 

Charlotte  Wilkes,  a  young  colored  girl,  was  pro- 
duced and  swore  to  sexual  connection  between  herself 
and  the  petitioner,  but  afterwards,  at  a  later  hearing 
of  the  case,  she  came  upon  the  stand  and  retracted  all 
her  testimony  on  that  subject,  and  swore  it  was  false, 
and  th^t  she  knew  it  was  false,  and  that  she  was  in- 
duced to  testify  as  she  did  at  first,  by  the  request  and 
promise  of  Arminia  Mirserly,  and  that  she  had  received 
from  Arminia  a  pair  of  bracelets,  to  induce  her  to  tes- 
tify against  the  petitioner.  I  consider  the  testimony 
of  this  girl  totally  unworthy  of  credit,  and  that  it 
should  be  rejected  and  disregarded. 

Aside  from  the  testimony  of  the  two  females,  there 
is  nothing  to  imi)each  the  conduct  of  the  petitioner  since 
the  divorce  was  obtained  by  his  former  wife,  Elizabeth 
M.  Greene,  more  than  five  years  ago,  except  that  he  con- 
tinued to  live  with  Arminia,  whom  he  had  married  be- 
fore the  divorce,  and  by  whom  he  had  a  son,  now  aged 
about  ten  years.  This  cohabitation  seems  to  have  been 
conducted  with  external  decency,  and  in  part  for  the 
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sake  of  the  child,  until  differences  sprang  up  between 
thenij  when  they  separated,  and  all  intercourse  between 
them  ceased  some  time  before  he  piesented  his  petition 
in  this  matter.  The  petitioner  expresses  his  readiness 
to  take  upon  himself  the  support  and  care  of  the  child, 
if  the  mother  will  consent  thereto. 

The  petitioner  is  shown  to  be  an  industrious  and 
honest  man  in  business  matters,  and  carries  on  the 
business  of  a  meat  butcher  in  the  village  of  Sing  Sing, 
in  Westchester  county. 

While  the  petitioner's  conduct  may  not  have  been 
as  circumspect  and  prudent  as  might  be  expected  of 
better  educated  persons,  yet,  considering  his  condition 
and  circumstances  in  life,  I  am  of  the  opinion  that  his 
conduct  has  been  uniformly  good  within  the  meaning 
and  intent  of  the  law,  and  that,  as  his  former  wife, 
Elizabeth  M.,  has  married  again,  he  should  be  i)er- 
mitted  and  encouraged  to  marry  and  re-establish  a 
home  and  a  household,  as  he  is  only  thirty  years  old. 

Annexed  to  his  report  was  the  testimony. 

William  G.  Valentine^  for  petitioner. 

Gilbert,  J.,  confirmed  the  report  and  granted  the 
petition. 


ADDENDUM. 


Note  to  Andebson  y.  Spebbs,  p.  382. 

On  appeal  from  an  order  overrnling  the  demurrer  to  the 
third  caase  of  action  in  the  amended  complaint^  it  was  held  by 
the  court  at  General  Term  that  under  the  statute  all  the  cred- 
itors, or  one  in  behalf  of  all,  must  sue  to  charge  the  trustees,  be- 
cause the  indebtedness  exceeded  the  capital,  and  an  accounting 
was  necessaiy,  so  that  each  should  recover  only  his  proportion; 
although  it  would  be  otherwise  of  actions  against  stockholders, 
where  each  ai-e  severally  liable  for  all  existing  debts.  Ander- 
son V.  Speets,  21  Hun,  568. 

See  further,  on  this  distinction,  Hatch  v.  Dana,  101  U.  S. 
(11  Otto)  205  ;  Terry  v.  Little,  Id.  216 ;  McLean  v.  Eastman, 
21  Hun,  312. 
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on  Questions  of  practice  or  in  the  other  departments  of  the  law,  are  in- 
chiacd  in  this  Index.  The  classiflcallon  is  the  same  as  in  Abbott's  New 
Tfork  Digest. 

Attention  is  called  to  the  additional  title,  "  Code  of  Civil  Procedure," 
under  which  are  collected  cases  on  the  construction  of  its  sections,  or 
throwing  light  thereon  by  construction  of  corresponding  provisions  of 
the  former  Code.] 


ABATEMENT. 

Does  not  result  from  death  of 
])arty.  People  ex  rel.  Egan  v. 
Marine  Court,  8  Ahb.  N,  0.  377. 

Continuance  on  death  of  a  sole 
party.  Coit  o.  Campbell,  20  Hun.^ 
60. 

Compelling  substitution  on  death. 
Underwood  «.  Sutcliffe,  21  Hun^ 
857. 

Executors  entitled  to  continue 
real  action  for  sake  of  damages. 
Matthews  V.  Delaware  &  Hudson 
Canal  Co.,  20  Hun,  427. 

Abatement  of  dower  by  death 
after  oral  decision.  Fulton  v, 
Fulton,  8  Ahb.  K  0.  210. 


Necessary  notice  of  motion  for 
substitution  after  assignment  and 
death.  McLaughlin  v.  Mayor,  &c. 
of  N.  Y.,  8  Daly,  474. 

Laclics,  no  answer  to  motion 
to  continue,  under  section  757. 
Greene  i^.  Martine,  21  Hun,  186. 

ABORTION. 

L.  1872,  c.  181,  §  8,  amended. 
L.  1880,  p.  419,  c.  283. 

Evidence  to  sustain  indictment. 

Bradford  o.  People,  20  J9un,  809. 

ACCOUNTINQ. 

Not  granted,  inconsistent  with 
main  relief,  which  has  been  denied. 
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Van  Geldcr  «.  Vaa  Gclder,  77  JV. 
r.  446. 

Plaintiff  suing  for  accounting 
may  recover  on  guaranty  as  to 
amount  Bonn  o.  Steiger,  21  ITun^ 
219. 

Rules  applicable  on,  between 
survivor  and  representatives  of  de- 
ceased partner.  Ck>llendero.  Phelan, 
79  If.  T.  366. 

How  far  conclusive  on  refusal  to 
pay  balance.  White  v.  Whiling,  8 
Do/y,  28. 

ACKNOWLEDGMENT  (and 
pnoop)    OF  DEEDS. 

Married  woman  may  ncknowl- 
edge  as  if  sole.  L.  IbSO,  p.  443, 
c.  300. 

Powers  and  certificates  of  com- 
missioners without  the  State.  Z. 
1880,  p.  227,  c.  115;  amending  Z. 
1850,  c.  270,  §  5. 

ADVANCEMENT. 
Construction    of    statute  ;    and 
meaning  of  '*  children."    Beebe  «. 
Estabrook,  70  N.  F.  246. 

ADVERSE  POSSESSION. 

As  avoiding  deed.  Dawley  v. 
Brown,  79  N.  T.  800. 

Constructive,  under  defective 
conveyance: — Extent  of.  Thomp- 
son 0.  Burhans,  79  iV.  T,  93. 

AGISTERS. 

Protection  of  livery  stable- 
keepers  and  others.  L.  1880,  p. 
270,  c.  145;  amending  L,  1872,  c. 
498,  i  1. 

ALBANY. 

See  Municipal  Cobpobationb. 


ALIMONY. 

On  dismissal  of  complaint. 
Freeman  v.  Freeman,  8  Abb,  If.  C, 
174. 

Alimony      after      re-marriage. 


Moore  «.  Moore,  8  Ahb,  Ni  C.  171 ; 
Freeman  e.  Freeman,  Id,  174; 
Allen  V.  Allen,  Id.  175. 

Striking  out  answer  for  non- 
payment of.  Walker  v.  Walker,  8 
^Abb.  M  a  436. 

One  in  contempt  not  entitled  to 

liberties.  Matter  of  Clark,  20  iJim, 

551 

AMENDMENT. 

Amending  pleading,  as  to  char- 
acter of  party.  Griswold  v.  Wat- 
kins,  20  Hun,  114. 

Of  complaint  in  replevin. 
Jaggarv.  Cunningham,  8  IkUy,  511. 

By  striking  out  admission;  pro- 
ceding  on  trial  as  if  amended. 
Conway  c.  Mayor,  &c-  of  N.  Y.,  8 
Dahj,  800. 

By  adding  cause  of  action,  statute 
barred.  Hatcli  v.  Central  National 
Bank,  78  N.  Y.  487. 

Leave  to  amend  several  defenses 
does  not  require  the  party  to  amend 
all.  Decker  v.  Kitchen,  21  Htok^ 
332. 

Leave  to  answer  after  demurrer 
overruled.  Beams  9.  Qould,  77 
i\r.  F.  455.  See  mem.  of  another 
decision.  Id,  595. 

Allowing  judgment  against  one 
deceased.*  Tuomy  v,  Dunn,  77  JK 
r.  515 ;  Grant  o.  Griswold,  21  Hun^ 
509. 

Supersedes  issue  and  notice  of 
trial.  Ostranderv.  Conkey,  20Aifi, 
421. 

Remedy  for,  allowance  of  by 
referee.  Quimby  v.  Claflin,  77  K, 
F.  270. 

Of  execution  agtvinst  the  person. 
Benedict,  &c.  Mfg.  Co.  o.  Tbayer, 
20  Em,  547. 

Of  offer  of  judgment.  Riggs  •• 
Waydcll,  78  M  T.  586. 
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Of  undertaking  on  arrest.  Irwin 
9,  Judd,  20  Jlun^  5G2. 

Presumptions  ns  to  nnturaliza- 
tion ;  making  up  record  iivne  jrrc 
tunc.  Matter  of  Desty,  8  Abb.  N. 
C.  250. 

ANIMALS. 

Construction  of  statute  as  to 
"running  at  large.-^*  Affidavit: 
amendment.  Coles  v.  Burns,  21 
Hun,  246. 

ANNUITY. 

What  payable  out  of  principal. 
Delaney  v.  Van  Aulen,  21  Hun^ 
274. 

APPEAL. 

From  order  granting  amendment 
of  pleading.  Hatch  v.  Central 
National  Bank,  78  N.  Y.  487. 

From  order  construing  previous 
order.   Union  Trust  Co.  t^.Whiton, 

78  K  r.  491. 

From  order  as  to  calendar.  Kel* 
lum  V.  Durfoo,  78  K  T.  484. 

From  order  settling  interroga- 
tories. Ulinc  V.  New  York  Central, 
&c.  R.  R.  Co.  79  If.  r.  175. 

From  interpleader.  Lynch  «. 
St.  John,  8  Daly,  142. 

Right  of  trustee  to  appeal.  Bockcs 
€.  Hathorn,  78  Al  T.  222. 

By  receiver  not  a  party.  Conner 
f>.  Belden,  8  Dalp,  257. 

Notice  to  limit  time  of.  Kilmer 
V.  Hathorn,  87  N.  Y.  228. 

Stipulation  to  be  bound  by  re- 
sult. Matter  of  Guardian  Savings 
Institution,  78  N.  71  408. 

Order  in  contempt :  how  reviewed 
on  appeal.     Watrous  a,  Kearney, 

79  K  Y.  490. 

Sufficiency  of  exception  to  direc- 
tion of  verdict.  First  National 
Bank  v.  Dana,  79  N.  Y.  108. 


Court  of  Appeals  do  not  review 
without  an  exception.  Richmond 
0.  Niugara  Fire  Ins.  Co.,  79  N.  Y. 
230. 

Stipulation  for  judgment  ab- 
solute. Rust  V.  Hauselt,  8  Alb,  N, 
C.  148; People©.  Denison,  Id,  128. 

What  is  signature  of  undertak- 
ing. Wcisbrod  v.  Marquardt,  8 
Abb.  N.  a  243. 

Specificness  of  exceptions  to 
charge  or  refusal  to  charge. 
O^Donnell  v.  New  York  &  Harlem 
R.  R.  Co.,  8  Doll/,  409. 

Correctness  of  translation  of 
document.  Caulfield  v.  Sullivan, 
21  Jlun,  227. 

Documentary  evidence  adduced 
on.  Moser  v.  Mayor,  &c.  of  N.  Y., 
21  Hun,  163. 

What  objections  considered  on 
appeal,  from  order  granting  new 
trial.  Clark  v.  Mechanics^  National 
Bank,  8  Daly,  481. 

Facts  proved  but  disclaimed  as 
ground  of  recovery.  Fuchs  v. 
Schmidt,  8  Daly,  817. 

What  questions  considered  on 
appeal  from  order.  Townsend  «. 
Nebenzahl,  8  Abb.  K  C.  427. 

Question  not  raised  below,  not 
considered.  Collendef  ©.  Phelan, 
79  N.  Y.  806. 

Review  of  order  to  •punish  for 
contempt.  Watrous  o.  Kearney, 
79  N.  Y.  496. 

Question  not  raised  on  trial  not 
considered.  Emery  «.  Wilson,  70 
K  Y.  78. 

Question  not  raised  below,  not 
considered.  Kirkpatrick  «.  New 
York  Central,  &c.  R.  R.  Co.,  79  N. 
Y.  240. 

Exceptions  not  discussed,  waived. 
Blaat  V.  Gabler,  8  Daly,  48. 
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CoDsideriog  exception  not  ar- 
gued, Schoonmaker  v,  Wolford, 
20  Bun,  166. 

Necessity  of  specific  objection  to 
evidence.  Daly  e.  Byrne,  77  JV.  T. 
182;  affirming  43  Super.  Ct.  (J,  d 
8,)  261. 

Pleading  not  conclusive  on  the 
pleader.  Cowing  e.  Altman,  79 
Jf.  T.  167. 

Designation  of  party  in  repre- 
sentative capacity  disregarded. 
Brown  V,  Knapp,  79  Jtf.  7,  136. 

Trifling  error  disregarded. 
Tbomiison  e.  Commiasionen,  79  N. 
Y.  64. 

"What  necessary  to  reverse 
referee^s  conclusions.  CoUenderv. 
Phelan,  79  JIT.  T.  866. 

No  reversal  for  defect  in  prayer 
of  relief.  Butwell  «.  lincks,  8 
JMy,  518. 

Waiver  by  accepting  costs  not 

revocable.  Platz  «.  City  of  Cohoes, 

8  Abb.  N.  C.  898. 

Restitution  after.  L.  1880,  p. 
746,  c.  629,  amending  Code  Civ. 
Pto.  S  1828. 


To  court  of  appeals,  from  order 
refusing  to  vacate  for  irregularity. 
Moore  «.  Bhaw,  77  N.  T.  512;  dis- 
missing appeal  from  15  Hun,  428. 

To  court  of  appeals,  in  divorce. 
Conger  v.  Conger,  77  N.  T.  482. 

To  court  of  appeals,  from  at- 
tachment on  conflicting  evidence. 
Whi  taker  e.  Imperial  Skirt 
Manufg.  Co.,  78  N.  T.  621. 

Does  not  lie  to  court  of  appeals, 
from  refusal  to  pass  on  claim  to 
funds  in  receiver's  bands  on  motion 
without  action.  Embury  e.  Foster, 
TO  JV:  7.  624. 

Judgment  should  state  reversal 


to  bo  on  questions  of  fact.    Meyer 
t.  Beach,  79  N.  7.  409. 

Discretion  as  to  supplemental 
pleading,  when  reviewed.  Fleisch- 
man  e.  Bennett,  79  A.  7.  570. 

To  court  of  appeals,  froiM  nnler 
allowing  supplemental  pleading. 
Fleiscliman  e.  Bennett,  79  N.  7. 
579. 

To  court  of  appeals,  from  order 
granting  new  trial ;  opinion  not  to 
be  referred  to.  Snebley  c.  Conner, 
78  K  7,  218. 

To  court  of  appeals:  order  di- 
recting further  proceedings  below, 
not  final.  Matter  of  Auchmuty,  79 
N.  7.  622. 

To  court  of  appeals,  does  not  lie 
from  refusal  to  quash  certiorarL 
Jones  e.  People,  79  N.  71  45. 

To  court  of  appeals,  from  order 
imposing  costs  absolute.  Beigea 
V  Carman,  79  N.  7.  146. 

To  court  of  appeals,  from  order 
on  appeal  from  marine  conrt. 
Qordon  e.  Hartman,  79  N.  T. 
221. 

To  court  of  appeals,  firom  denial 
of  leave  to  renew  or  amend.  Bent- 
ley  e.  Waterman,  78  N.  7.  628. 

Does  not  lie  to  court  of  appeals^ 
from  refusal  of  leave  to  amend. 
Quimby  e.  Claflin,  77  N.  7.  270. 

To  court  of  appeals,  from  ez 
parte  order  discharging  assignee. 
Matter  of  Horsf alls,  77  If.  7.  514 ; 
dismissing  appeal  from  5  Ahb.  JVl 
C.  289. 

Lies  to  court  of  appeals,  from 
order  made  by  court,  which  should 
have  been  by  judge.  Heishon  •• 
Knickerbocker  Life  Ins.  Co.,  77  JVl 
7.  278;  reversing  45  Super.  Ct.  {J. 
A  8.)  84. 
From  order  as  to  cofti,  solely  on 
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the  ground  of  want  of  power. 
Marrin  v.  Marvin,  78  If.  T.  541. 

When  trespass  affects  title  to 
lands.  Scully  v.  Sanders,  77  N, 
r.  598. 

Court  of  appeals  do  not  review, 
without  exception.  Standard  Oil 
Co.  ••  Amazon  Ins.  Co.,  70  If.  T. 
506. 


Refusal  to  postpone  trial  for  ab- 
sence of  witness.  Giraudat  9. 
Eom,  8  Daly,  406. 

Appeal  from  order  in  exonera- 
tion of  sheriff:  evidence  reviewed 
on.  Douglas  v,  Haberstro,  8  AU>, 
If.  C.  230. 

What  questions  examined  at 
general  term.  Robertson  v.  Still- 
ings,  8  Daly,  158. 


Does  not  lie  to  supreme  court,  in 
action  commenced  in  justice^s 
court.  Andrews  v.  Long,  79  if.  Y. 
573.  And  see  Fish  v.  Thrasher,  21 
ffun^  15;  Roberts  v,  MaiBon,  Id. 
863. 

APPEARANCE. 

Corporation  may  appear  by  at- 
torney. Attorney  General  v.  Guar- 
dian Life  Ins.  Co.,  77  K  T.  272. 

Appearance  by  signing  notice. 
Douglas  «.  Haberstro,  8  .^1^.  N.  0. 
280. 

APPLICATION  OF  PAYBIENTS. 

To  interest  of  mortgage.  Feld- 
man  «.  Beier,  78  N.  T.  293. 

Not  allowed  in  case  of  independ- 
ent contract.  Morris  «.  Budlong, 
78  N.  T.  548. 

APPROPRIATIONa 
Reasons  for,  not  judicially  con- 


sidered. People  «9  reh  Sage  «. 
Schuyler,  79  K  7. 189. 

Conditioned  on  judicial  deter- 
mination. Kennedy  v.  Mayor,  Ac. 
ofN.  Y.,  79-y.  T.  361. 

Duty  of  disbursing  officer.  People 
ez  rd.  Sage  v.  Schuyler,  79  JVl  F. 
189. 

ARBITRATION. 

Attorneys  may  submit.  Ulton 
9.  United  States  Life  Ins.  Co.,  8 
Daly,  84. 

ARREST. 

Fraud  in  contracting  a  debt 
must  be  alleged  in  complaint. 
Hecht  «.  Levy,  20  Hun,  53. 

Affidavit  on  information  and  be- 
lief. Fierson  v.  Freeman,  77  N.  71 
589. 

For  embezzlement :  airest  for 
part  of  the  cause  of  action.  Easton 
9.  Cassidy,  21  Hun^  459. 

In  action  on  agreement  for  sale. 
Field  «.  Bland,  8  AVb.  N.  C.  221. 

In  divorce.  Boucicault  «.  Bou- 
cicanlt,  21  Hun,  431. 

Second  arrest  discretionary.  Peo- 
ple ex  rtl.  Seibert  e.  Police  Com- 
missioners, 20  Hun,  343. 

Under  noo- imprisonment  act. 
Townsend  v.  Ncbenzahl,  8  Abb.  N. 
a,  427. 

What  is  a  *<  contract,"  within  the 
non-imprisonment  act.  People  ex 
rd.  Dusenbury  «.  Speir,  77  N.  7, 
144. 

Cogency  of  record  evidenoe. 
Dixon  o.  Beach,  8  Daly,  284. 

Time  in  which  motion  to  vacate 
order  of  must  be  decided:  refer- 
ence. Stafford  «.  Ambs,  8  ilM. 
N.  C.  237. 

Order,  of  not  reinstated  by  re- 
versal of  judgment    People  exrd. 
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Roberts  «.  Bowe,  8    Alb.  N.    C, 

2U. 

ASSESSMENT. 

Lien  not  restored,  if  once  dis- 
charged. Curren  v.  Mayor,  &c. 
of  N.  Y.,  79  -y.  F.,  611. 

Awards  payable  out  of;  order  of 
court;  eminent  domain;  municipal 
corporation ;  city  officers.  Sage  «. 
City  of  Brooklyn,  8  Abb.  JV.  C. 
a79. 

Action  to  rccoverback,  after vol- 
imtary  payment.  Wilkes  «.  Mayor. 
&c.  of  N.  Y.,  79  If.  Y.  621. 

ASSIGNMENTS. 

Of  part  of  judgment;  execution 
against  the  person.  Dougherty  «. 
Gardner,  8  Abb.  N.  C.  224. 

Of  patent  royalties.  Wilde  v. 
Smith,  8  Daly,  106. 

Order  of  contractor,  an  equitable 
assignment.  People  ex  ret.  Dannat 
«.  Comptroller,  77  JV.  T.  45. 

Validity  of,  by  ¥^ife  to  husband. 
Seymour  v.  Fellows,  77  N.  T.  178. 

By  embezzler  to  his  employer, 
valid.  Howell  o.  Enrp,  21  Hun, 
898. 

Distinction  between  sale,  and 
performance  of  work  for  equitable 
assignment.  Southard  «.  Walsh, 
77  Jf.  Y.  301. 

Penal  liability  assignable.  Pier 
c.  George,  20  Hun^  210. 

Merc  delivery  and  unfulfilled  in- 
tent to  assign  in  writing.  Strause 
f>.  Josephthal,  77  K  Y.  622. 

Effect  of,  on  partnership  interest 
and  contracts.  Collender  «.  Pbe- 
lan,  79  N.  Y.  866. 

ASSIGNMENTS  FOR  BENEFIT 
OF  CREDITORS. 
Omission  to  file  inventory  fatal. 
Hatter  of  Leahy,  8  Daly,  124. 


Equitable  supervision  of  the 
court.  Matter  of  Bonner,  8  DaJiy, 
76. 

Authorizing  compromise.  Mat- 
ter of  Ransom,  8  Daly,  89. 

Creditors  delaying  to  present 
claims;  costs  and  counsel  fees; 
referee^s  fees.  Matter  of  Currier, 
8-DaZy/ll9, 

Assignee  for  benefit  of  creditors 
may  bring  creditors*  action  without 
judgment.  Hard  «.  Milligan,  8 
Alb.  M  C.  58. 

Effect  of  judgment;  impeach- 
ment by  creditor  for  fraud.  Ray- 
mond t).  Richmond.  78  Jf.  Y.  351. 

Assignee's  action  to  set  aside 
fraudulent. conveyance;  leave  to 
examine  persons  implicated.  Mat- 
ter of  Burtnett,  8  Daly,  363. 

Takes  subject  to  lien  of  execu- 
tion levied.  Mumper  «.  Rushmore, 
79  N.  Y.  19. 

Accounting,  notwithstanding 
compromise.  Matter  of  Horsfall, 
8  Daly,  190. 

Power  to  remove  assignee.  Mat> 
ter  of  Colin,  78  K  Y.  248. 

Rights  as  to  mechanics'  lion: 
direction  to  pay  costs.  Murry  9. 
Hutcheson,  8  Alh.  N.  C.  423. 

Though  fraud  uleut,  assignee  in 
good  faith  protected.  Pood  t. 
Comstock,  20  Eun,  492. 

Assignment  in  trust  for  benefit 
of  creditors  and  for  distribution 
after  grantor's  death.  Bennett  t. 
Garlock,  79  N.  Y.  802;  Heermaos 
c.  Burt,  78  JV.  F.  259. 

General  Xexm%  pass  lands;  pre- 
sumption that  trust  is  executed. 
Ray  nor  v.  Ray  nor,  21  Hun,  86. 

Statutory  presumption  as  to  cxe* 
cution  of  trust  not  retrospective. 
McCabill  v.  Hamilton,  20  Um^  888. 
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Effect  of  New  Jersey  law.  Boese 
«.  King,  78  iV.  T,  471. 

ASSOCIATION. 

Judicial  dissolution  of.  Lafond 
V.  Deems,  8  AVb,  N,  0.  844. 

Mandamus  to  compel  inspection 
of  books  of.  People  ex  rel,  Aaron- 
son «.  Scheel,  8  Alb.  K  C.  342. 

ASYLUMS. 

Commitments  and  appointments 
to  asylums,  &c.,  to  be  reported. 
X.  1880,  p.  515,  c.  847. 

ATTACHMENT. 

Porbidtlcn  against  goods  for  in- 
ternational exhibition.  L.  1880, 
p.  570,  c.  393. 

Assets  here  of  foreign  corpora- 
tion attachatilc  even  after  its  disso- 
lution. Hibernia  National  Bank 
«.  Mechanics,'  &c.  Bank,  21  jEfun, 
1G6. 

Affidavit  of  intent  to  defraud 
creditors;  licnor^s  motion  to  vacate. 
Steuben  County  Bank  «.  Alberger, 
78  jY:  F.  232. 

Allegation  of  fraud;  threat  to 
assign.  Evans  v.  Warner,  21  Hun^ 
674. 

Allegation  that  demand  exceeds 
counter-claims,  essential.  Donnell 
V.  Williams;  Rountree  «.  Same,  21 
Hun,  210. 

Undertaking;  acknowledged  or 
justified  before  attorney.  Bliss  t, 
Molter,  8  Abb.  N.  C.  241. 

Of  a  judgment-warrant — when 
must  be  served  on  the  debtor. 
Matter  of  Flandrow,  20  Hun,  86. 

Duty  of  sheriff  as  to  levy  of  at- 
tachment against  a  copartner  on 
firm  property.  Atkins  v,  Saxton, 
77  N.  7.  105. 

Lienor's     motion      to     vacate. 


Woodmansee  v.  Rogers,  20  JETun, 
285. 

When  attaching  creditor  cannot 
show  that  the  assignment  of  a  chose 
in  action  is  fraud  uleht.  Castle  «. 
Lewis,  78  N.  T.  131. 

ATTORNEY  AND  CLIENT. 

Admission  of  law  school  gradu- 
ates. L.  1880,  p.  162,  c.  58, 
amending  L.  1877,  c.  417,  §  8, 
subd.  17. 

Appearance  by  signing  notice — 
notice.  Douglas  v.  Haberstro,  8 
Ahb.  N.  C.  230. 

Attorney  cannot  take  acknowl- 
edgment or  justification  of  under- 
taking. Bliss  V.  Molter,  8  AUb.  N, 
G.  241. 

Lobby  services,  when  may  be 
charged  for.  Mutter  of  Knapp,  8 
Abb.  JV:  C.  308. 

Privileged  communication  to 
attorney  for  both  sides  in  contract. 
Root «.  Wright,  21  Ilun,  344. 

Lien:  and  mode  of  protecting 
client.  Matter  of  Knapp,  8  Abb. 
N.  C.  308. 

I  ien  against  assignee.  Schwartz 
V.  Jenney,  21  Hun,  33. 

Remedy  to  enforce  lien.  Pickard 
V.  Yencer,  21  Hun,  403. 

Lien  subject  to  set-off.  Sanders 
V.  Gillett,  8  Hall/,  183. 

ATTORNEY-GENERAL. 

Discretionary  control  of  actions 

in  his  name.     People  v.  Central, 

&c.  R.  R.  Co.,  21  Hun,  476. 

May  intervene  against  receiver 
of  corporation;  entitled  to  notice 
to  of  certain  applications.  L,  1880, 
p.  756,  c.  537. 

AUCTIONS. 
Duty  of  auctioneer  to  make  sale 
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binding.    Townsend  «.  Van  Tassel, 

8  Daly,  261. 

Duties  on  sales.  L,  1880,  p. 
5G5,  c.  tt86,  amending  R,  8.  pt.  1, 
c.  17,  tit.  1,  §  8. 

AUDIT. 

State  board  of.  People  «.  Deni- 
son,  8  Abb.  N.  C.  128. 

BAIL. 

By  supreme  court  ia  criminal 
case.  People  v.  Clews,  77  N.  T. 
89;  affirming  14  JJun,  90. 

Power  to  bail  in  criminal  cases. 
People  es  rdZ.  Comaforde.  Dutcher, 
20  Hun,  241. 

Waiver  by  pleading  to  indict- 
ment, &c.  Devine  «.  People,  20 
Hun^  98. 

BANKING  {kSD  Bankivo  Cobpo- 

BATIONS). 

Liability  of  collecting  bank  tak- 
ing draft  which  is  dishonored. 
First  National  Bank  o.  Fourth 
National  Bank,  77  K  Y.  320;  re- 
versing 16  Ban,  882. 

Liability  of  collecting  bank: 
mistake  as  to  payment.  Whiting 
V.  City  Bank,  77  N,  F.  863. 

Power  of  cashier  to  compromise. 
Chemical  National  Bank  v.  Kohner, 
8  Daly,  530. 

Negligence  as  to  securities;  ab- 
stracted by  manager.  Cutting  t?. 
Marlor,  78  N,  F.  454. 

Tracing  funds  through  deposit. 
People  «.  Merchants*  &  Mechanics' 
Bank,  78  N,  F.,  269.     ' 

Statutory  power  to  discount 
paper.  Pratt «.  Short,  79  N,  F. 
437. 

Estoppel,    aa  to   altered  draft. 


Clews  «.  Bank  of  New  York,  8 
BaLy,  476. 

Deposit  by  agent;  and  set-off. 
Falkland  v.  St  Nicholas  Bunk,  21 
iETim,  450. 

Individual  certificate  of  deporit. 
West  •.  Fiist  National  Bank,  20 
Hm,  408. 

Bank^s  acceptance  of  security 
from  failing  depositor,  creates  fund 
for  draft  holders^  Watts  «.  Ship- 
man,  21  Hwij  598. 


Bates  of  interest,  &c.  L.  1880,  p. 
823,  c.  567,  amending  Z.  1870,  c 
168,  §§  1,  2. 

What  charter  confers  banking 

powers.     New  York  State  Loan  & 

Trust  Co.  «.  Helmer,  77  if.  F.  64; 

affirming  12  Mum,  85. 

Deposits  in  bank  department. 
L.  1880,  p.  821,  c.  202. 

BANKRUPTCY. 

Of  one  partner.  Poilloa  o.  Law- 
rence, 77  N.  F.  207. 

Stipulation  to  secure  rents  and 
profits  pending  foreclosure  not  a 
violation  of  the  act  Meigs  v. 
Rinaldo,  8  BcHy,  295. 

Effect  of  composition  on  state 
assignment.  Matter  of  Leipziger, 
8  Baly,  78. 

Title  of  assignee  is  terminated 
by  composition.  Johnson  «.  Dick- 
inson, 78  N,  F.  42.    . 

When  assignee  in  bankruptcy  of 
insolvent  bank  may  recover  a  divi- 
dend paid  when  it  was  insolvent. 
McLean  9.  Eastman,  21  Hun,  312. 

Liability  of  assignee  for  wages; 
and  for  conversion.  Griswold  %. 
Watkins,  20  Hun,  114. 

Annulling  discharge.  Polllon  v. 
Lawrence,  77  N,  F.  307. 
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BENEVOLENT    ASSOCIATION. 

Grounds  for  judicial  dissolution 
of.  Lafond  v.  Deems,  8  Alb.  If.  C. 
Mi. 

BENEVOLENT  CORPORATION. 

Restriction  as  to  taking  by  will. 
Kerr  c.  Dougherty,  79  N.  T.  327; 
Dowd's  Will,  8  Abb.  N.  0.  118. 

BILLS  OF  LADING. 

Construction  of  special  indorse- 
ment on  bill  of  lading.  Farmers^, 
&c.  Bank  «.  Hazeltine,  78  N.  Y. 
104. 

BILL  OF  PARTICULARS. 

Allowable  as  to  time,  place  and 
circumstances  of  marriage  alleged 
in  action  for  dower.  Clark  v.  St. 
James'  Church,  21  Run^  05. 

In  action  for  slander.  Stiebeling 
V.  Lockhaus,  21  Hun^  457. 

BILLS,   NOTES  AND  CHECKS. 

Lupe7iden$:  husband  and  wife. 
Little  V.  Rawson,  8  Abb.  If.  C.  253. 

Failure  to  present  check :  waiver. 
Scott  V.  Meeker,  20  ffun^  161. 

Stopping  payment :  duty  of  bank. 
Clews  v.  Bank  of  New  York,  8 
Daly,  476. 

Validity  of,  made  payable  to 
order  of  maker  or  fictitious  person ; 
omission  of  indorsement  on  trans- 
ferring accommodation  paper. 
Irving  National  Bank  v.  Alley,  79 
If.  Y.  536. 

What  discharges  drawer  of 
check.  Cowing  o.  Altman,  79  N. 
Y.  167. 

Liability  of  drawee  of  bill  on  re- 
tention without  acceptance.  Mat- 
teson  V.  Moulton,  79  If.  Y.  627. 

Transfer  in  fraud  of  creditors, 
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not  a  defense  to  maker.  Sullivan 
V.  Bonesteel,  79  If.  Y.  681. 

Indemnity  on  destroyed  note. 
Scott  V.  Meeker,  20  Eun^  161. 

Signature  for  accommodation 
long  after  delivery.  Harrington  v. 
Brown,  77  If.  Y.  73. 

Liability  of  collecting  batik  tak- 
ing draft  which  is  dishonored. 
First  National  Bank  v.  Fourth 
National  Bank,  77  If.  Y.  820;  re- 
versing 16  Hun,  832. 

Presumption  of  consideration  for 
transfer:  restrictive  indorsement. 
Hook  V.  Pratt,  78  If.  Y.  371. 

When  received  in  payment. 
Maier  f>.  Canavan,  8  2>a7^,  272. 

Holder  of  collateral  may  recover 
full  face.  Berenbroick  v.  Stephens, 
8  Daly,  249. 

Law  of  place ;  and  usury.  Wayne 
Co.  Savings  Bank  v.  Low,  8  Abb. 
N.  0.  890. 

BOARD    OF   AUDIT    (op    the 

State). 

Practice  before.  People  v.  Deni- 
son,  8  Abb.  If.  0.  128. 

BONDS. 

Requisites  of,  and  effect  of  ofil- 
cial  bond.  Board  of  Education  «. 
Fonda,  77  N.  Y.  850. 

Obligation  in  the  alternative. 
Hurd  V.  Kelly,  78  If.  Y.  588. 

Sureties  not  liable  for  previous 
defalcation.  Bissell  v.  Saxton,  77 
If.  Y.  191.  See  former  decision  in 
66  If.  Y.  65. 

BOUNDARIES. 

Of  New  York  and  Connecticut. 
L.  1880,  p.  829,  c.  218. 

BRIDGEa 
Liability  for  non-repair  betwoea 


466 


ANALYTICAL    INDEX    TO    THE 


adjoining  towns.    Theall  c.  Yon- 
kers,  21  IltLn^  265. 

Power  to  rebuild  after  destruc- 
tion. Boots  V.  Washburn,  79  N,  T. 
207. 

Lights  on  swing  bridges  on  the 
Hudson.     X.  1880,  p.  763,  c.  541. 

BROKER 

Straddle  contracts.  Harris  «. 
Tumbridire,  8  Ahb,  N.  0.  201, 

BROOKLYN. 
See  Municipal  Cobpobations. 

BUFFALO. 
6ee  Municipal  Coupqbations. 

BUHiDING  COMP.YNY. 

Evidence  of  value  of  property 

for  which  stock  was  issued.   Thur- 

bcr  V.  Thompson,  21  JTiin,  472. 

Power  to  mortgage.  L,  1880, 
p.  800,  c.  183. 

BURIAL. 

Removal  of  a  body  from  the 
grave  by  direction  of  a  parent,  for 
the  purpose  of  evidence  on  a  ques- 
tion of  malpractice,  is  not  a  viola- 
tion of  the  statute,  %  R.  8,  0  cd. 
605.     Rhodes  0.  Brandt,  21  Bun^  1. 

BUSINESS  CORPORATIONS. 

Reorganization  of  under  Z.  1875, 
provided  for  by  L,  1880,  p.  802,  c. 
187,  amending  X.  1875,  c.  611, 
$32. 

BUTTER. 

Dairies  and  dealing  in  butter 
regu  lilted :  olcomargnrinc.  X.  1880, 
p.  639,  c.  439,  amending  X.  1877, 
c.  415,  §§  1,  2,  8. 

CALENDAR. 
.Qalcodur  praottee  not  interfered 


with  on  appeal.  Eellnm  e.  Dorfoo, 
78  N.  T.  484. 

CANALS. 

Permission  from  canal  board  to 
construct  dry  docks  on  State  land 
may  bo  revoked  at  any  time.  Mat- 
toon  «.  Monroe,  21  Hun^  74. 

Legislative  recognition  of  con- 
tract. People  ez  rd.  Sage  c. 
Schuyler,  79  K  F.  180. 

Change  of  bridges:  repaira  and 
improvements.  X.  1880,  p.  211, 
c.  99,  amending  JR.  3.  pt.  1,  c.  9j, 

tit.  9,  art.  2,  §§  17,  18. 

Appraisers  may  amend  ciaims. 
X.  1880,  p.  284,  c.  161. 

Gratuities  to  employees.  X.  1880, 
p.  416,  c.  278,  amending  X.  1870, 
c.  403,  §  1. 

CANCELLATION. 

Action  allowed,  to  cancel  land 
contract  unnecessarily  recorded. 
X.  1880,  p.  747,  c.  530. 

Grounds  of  action  to  cancel  in- 
strument. Globe  Life  Ins.  Co.  «• 
Reals,  79  JV.  F.  202. 

CARRIERS. 

Effect  of  clause  placing  the 
goods  at  the  risk  of  the  shipper. 
New  York  Central,  &c.  R.  R.  Co. 
0.  Standard  Oil  Co.,  20  Bun,  89. 

When  bound  to  unload,  to  entitle 
him  to  freight.  New  York  Cen- 
tral, &c.  R.  R.  Co.  e.  SUndard 
Oil  Co.,  20  Bun,  39. 

Freight  in  case  of  damage. 
Dunham  v.  Bower,  77  N.  F.  76. 

Delivery  of  part  of  cargo  to  ele- 
vator. Richmond  e.  Union  Steam- 
boat Co.,  8  Ahb,  K  0,  60. 

Railroad  police.  X.  1830,  p. 
840,  c.  233. 

Disorderly  conduct  on  convey- 
ances.    X  1880,  p.  80d,  c  186. 
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Trespassing  on  cars  and  engines. 
X.  18»0,  p.  651,  c.  370. 

Action  for  loss  of  baggage — when 

in  tort.     Catliu  o.  Adirondack  Co., 

20  Hun,  19. 

CAUSES  OF  ACTION. 

Several  notes,  several  caases. 
Nathans  o.  Hope,  77  2f.  T.  420. 

Merger  of;  arrest  on  agreement 
for  sale;  confession  of  judgment. 
Field  «.  Bland,  8  Abb,  if.  0,  221. 

CEMETERIES. 

Certificate,  not  a  deed;  church 
rales  restricting  burial;  manda- 
mus. People  ex  rd.  Coppers  v. 
Trustees,  21  Hun,  184. 

Title  to,  and  descent  and  con- 
veyance of  lots.  L.  1880,  p.  821, 
c.  5G6. 

Cemetery  lot,  'when  inalienable. 

Thompson  v.  Hickey,  8  Abb,  N.  C, 

159. 

CERTIFICATE. 

Under  contract,  dispensed  with 
by  interference  l>efore  completion. 
Eingsley  c.  Brooklyn,  78  N,  7, 
200. 

Conclusive,  even  against  sug- 
gestion of  mistake  in  meaning  of 
terms  in  contract.  Whiteman  t. 
Mayor,  &c.  of  N.  Y.,  21  Hun,  117. 

CERTIORARI. 

When  issues  in  forcible  entry, 
Ac.  People  «.  Covill,  20  Hun, 
4G0. 

To  review  removal  of  officers. 
People  ex  rd.  Nichols  «.  Cooper, 

21  Hun,  G17. 

To  correct  an  assessment,  will 
not  lie  to  the  city,  but  to  the 
board.  People  «g  rd.  Robbins  v. 
Mayor,  &c.  of  N.  T.,  20  Hun,  73. 


When  discretionary.  People  ex 
rd,  Hudson  «.  Fire  CommiaBioo«ni 

of  N.  y.,  77  nr.  r.  cos. 

Order  to  show  cause :  review  oa 
appeal.  People  ex  rd.  Mayor  «. 
Nichols,  79  N.  T.  582. 

Costs  on.  People  ex  rd.  Smith 
V,  Nelliston,  79  li.  T.  688. 

Requisites  necessary  to  entitle 
one  to  maintain  an  action  for  a 
false  return  to  a  writ  of  certiorari. 
Rector  c.  Clark,  7SK  Y.  21. 

To  remove  indictment,  from 
oyer  and  terminer :  proceedin<;8 
thereon.  Jones  o.  People,  79  Jf.  Y, 
45. 

In  criminal  case— when  reviewa- 
ble in  court  of  appeals.  Jones  «. 
People,  79  N,  F.  45. 

CHAMPERTY. 

Constructive  adverse  possession 
not  enough :  adverse  claim  of  title. 
Dawley  ©.  Brown,  79  N,  Y,  890. 

CHARTER  PARTIES. 

Demurrage;  liability  for  freij^ht; 
recoupment;  measure  of  damages 
for  delay.  Elwell  f>,  Skiddy,  77 
iV.  Y,  282.  Compare  a  former  de- 
cision in  8  Hun,  73. 

When  owner  bound  to  use  rea- 
sonable diligence  in  bringing  vessel 
to  port.  Funch  t.  Abeubeim,  20 
Hun,  1. 

CHATTEL  MORTGAGEa 

Of  after-acquired  property.  Lud- 
wig  9.  Eipp,  20  Hun,  205. 

Who  is  creditor  or  mortgagee. 
Jones  0.  Graham,  77  N,  F.  628. 


CHATTELS. 

Title  in  case  of  larceny. 
V.  Ralli,  20  Hun,  246. 


Collins 
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CHILDREN. 

Indictment  for  cruelty  to.  Cow- 
Icy  V,  People,  8  Abb.  N.  C.  1. 

Stealing  rides  punished.  X. 
1880,  p.  876,  c.  585. 

CITIZEN. 

Meaning  of,  in  subscription  con- 
tract.    Uniun  Hotel  Co.  v,  Hersee, 

79  K  T.  464. 

CLAIM  AND  DELIVERY. 

Liability  of  sureties  on  under- 
taking for  return.  Jaggar  «. 
LMance,  &c.  Manufg.  Co.,  8i>aZy, 
251. 

CLOUD  ON  TITLE. 

Action  to  cancel  tax.  Townsend 
V.  Mayor,  &c.  of  N.  Y.,  77  N.  t. 
543. 

Assessment  irregular  on  face. 
Guest  «.  Brooklyn,  70  N,  T.  624. 

■  m 

Rule  as  to  apparent  defect  ap- 
plied to  tax  sale.  Stewart  v. 
Crysler,  31  Hun^  285. 

In  ease  of  mining  property  or 
oil  well  rights,  &a  Allegany  Oil 
Co.  «.  Bradford  Oil  Co.,  2i  Huoy 
20. 

CLUBS. 

Extension  of  purposes.  L,  1880, 
p.  876,  c.  246,  amending  L.  1865, 
c.  868. 

Trustees  of.  L.  1880,  p.  210,  c. 
98,  amending  X.  1875,  c.  267,  §  4. 

CODE  OP  CIVIL  PROCEDURE. 

§  17.     (Code  paramount  to  rules.) 

People  exrel.  Mayor  v.  Nichols, 

79  N.  y.  682. 
§  158.  (Damages  for  escape.)  Dun- 

ford  V.  Weaver,  21  Huriy  840. 
§  191.    (Trespass   affecting   title.) 

Scully  «.  Sanders,  77  N,    Y, 

598. 


§  191.  (Appeal  in  divorce.)  Con- 
ger «.  Conger,  77  iV.  F.  432. 

§  286.  (Assignment  of  judges.) 
Amended  L.  1880,  p.  550,  c 
869. 
886.  (What  is  mutual,  open,  cur- 
rent account^  &c.)  Green  «. 
Disbrow,  79  N.  F.  1. 

485.  (Substituted  service.) 
Amended  by  X.  1880,  p.  755, 
c.  585. 

440.     (Recitals  of  order.)    Green 

«.  Squires,  20  ITun,  15. 

I  450.     (Separate    appearance    of 

married  women.)    Janinski «. 

Heidelberg,  21  iJtin,  489. 

I  452.  (Intervening!)  Earle  «. 
Hart,  20  Huii^  75. 
(Intervening  in  attorney -generaVs 
action.)  People  «.  Albany  & 
Vermont  R.  R.  Co.,  77  If.  Y. 
232;  reversing  15  Bun,  126. 

(Order  to  bring  in  beneficiaries 
under  Code  Pro.  §122.)  Power 
«.  Cassidy,  79  If.  Y.  602. 

§522.  (Reply  not  needed.)  Ar- 
thur «.  Homestead  Fire  Ins. 
Co.,  78  N.  Y.  462. 

§  524.  (Denial  on  information, 
&c.)  Brotherton  «.  Downey, 
21  Eun,  436. 
587.  (Mode  of  obtaining  judg- 
ment.)  Decker  «.  Kitchen,  21 
Hun,  382. 
542.  (Motion  to  strike  oat.) 
Chandler  0.  Allen,  20  ZTun,  421. 
544.  (Application  discretionary.) 
Fleischman  v.  Bennett,  79  iVl 
Y.  579. 

§  549,  subd.  4.  (Requisites  of  com- 
plaint.) Easton  «.  Cassidy,  21 
ffun,  459. 

{  549.  (Execution  against  peiBon. ) 
Catlin  V.  Adirondack  Co.,  20 
Surij  19. 
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§  550,  subd.  4.  (Arrest  in  divorce.) 
Boucicault  v.  BoucicauU,  21 
Eun,  431. 

S  5ol.  {Ke  exeat  by  judge  out  of 
court  in  first  district.)  Bouci- 
cault V,  Boucicault,  21  Hun, 
431. 

§  575,  subd.  1.  (Form  of  under- 
taking.) Boucicault  v.  Bouci- 
cault, 21  Hun,  431. 

{  635.  (Service  by  publication,  in 
tort)  Clarke  v.  Boreel,  21 
Hun,  504. 

§  638.  (Service  or  publication 
commenced  within  thirty  days, 
essential.)  Donnell  v.  Wil- 
liams, Rountree  t).  Same,  21 
Hun,  216. 

}  682.  (Lienor's  motion  to  vacate.) 
Woodmnnsee  v.  Rogers,  20 
Hun,  285. 
(Lienor's  motion  to  vacate.) 
Steuben  County  Bank  v,  Al- 
bei^er,  78  HT.  Y.  252. 

§  721 .  ( Jud gmcnt  again st  d eceascd, 
not  allowed.  Grant  v,  Gris- 
wold,  21  Hun,  609. 

§  723.  (Amendment  of  complaint 
in  replevin.)  Jnggar  v..  Cun- 
ningham, 8  Daly,  511. 

II  723,  724.  (Amendment  of  un- 
dertaking.) Irvin  V,  Judd,  20 
Hun,  562. 

I  724.  (Amendment,  adding  barred 
cause  of  action.)  Hatch  v. 
Central  National  Bank,  78  N. 
T,  487. 
(Does  not  prohibit  common  law 
control  of  proceedings.)  Matter 
of  Buffalo,  78  iV.  F.  862. 

I  729.  (Amendment  of  undertak- 
ing.) Irwin  V,  Jndd,  20  Hun, 
562. 

I  740.  (Affidavit  essential.)  Kiggs 
«.  Waydell,  78  N.  T.  580. 


I 


I 


§ 


§ 


§ 


§ 


756,  758.  (Power  to  require 
substitution  of  representatives 
of  deceased  defendant.)  Un- 
derwood V.  Sutcliffe,  21  Hun, 
857. 

757.  (Only  applicable  to  sole 
party.)  Colt  v.  Campbell,  20 
Han^  50. 

(Continuance,  •  notwithstanding 
laches.)  Greene  v.  Mar  tine,  21 
Hun,  136. 

758.  (Discharge  by  death.) 
Randall  v.  Sackett,  77  N.  Y. 
480;  affirming,  in  effect,  56 
How,  Pr,  225. 

763.   (Judgment  against  deceased 

not  allowed.)    Grant  v,  Gris- 

wold,  21  Hun,  500. 
(Judgment  against  one  deceased. ) 

Tuomy    v.    Dunn,   77  JV.    Y,  ' 

515. 
767.     (What  is  an  order.)    Uline 

V,  New  York  Central,  &c.  R. 

R.  Co.,  79  JV;  Y.  175. 
770.     (Orders    out     of     court.) 

Boucicault  v.   Boucicault,   21 

Hun,  431. 
775.  (Judgment  against  deceased, 

not  allowed.)     Grant  v,  Gris- 

wold,  21  Hun,  509. 
780.     (Order    to    show    cause.) 

TaopXeexrel.  Mayor  v,  Nichols, 

79  N,  Y  582. 
799.     (Service      on     attorney.) 

Rossner  v.  New  York  Museum, 

20  Hun,  182. 
803.     (Production  of   books  of 

corporation.)    Boorman  «.  At- 
lantic, &c.  R.  R.   Co.,  78  N. 

Y.  599. 
812.     (Making  joint  and  several 

by      amo^idmcnt.)    Irvin     «. 

Judd,  20  Hun,  562. 
829.     (Matters   other  than    per- 
sonal transaction  or  com  muni- 
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cation.)  Holcombo.  Holcoinb, 

20  Bun,  15G. 
1 829.  (Traasactions  with  deceased, 

&c.,    applies     in    surrogntes^ 

courts.)    Sclioonmaker  «.  Wol- 

ford,  20  Hun,  106. 
(Surety    on     czccutor^s     bond 

interested      in      accounting.) 

Miller  e,  Montgomery,  78  If, 

r.  283. 
(Declarations  of  deceased  person 

through  whom  plaintiff  derives 

title.)    Fuote  v.    Beechcr,   78 

iir.  r.  155. 
(The  declarations  of  a  deceased 

agent    are    admissible    under 

§  899.)    Platner  o.  Piatner,  78 

K  r.  90,  98. 
(Who    «*  interested.")      Church 

«.  Howard,  70  N.  T.  415. 

(General  objection  not  enough.) 

Stevens  v.  Brennan,  79  If,  Y. 

254. 

§  831.  (Testimony  of  husband  or 
wife.)  Amended,  L,  1880,  p. 
274,  c.  149. 

f  884.  (Physician^s  privilege.) 
Edington  v,  iEtna  Life  Ins. 
Co.,  77  jy.  T.  664;  reversing 
13  Hun,  543. 
(Testimony  of  physician.)  Pier- 
eon  «.  People,  79  If,  T,  434. 

§  835.  (Client^s  privilege.)  Root 
«.  Wright,  21  Run,  344. 

1 870.  (Examination  of  defendant 
to  frame  complaint.)  Bris- 
bane 0.  Brisbane,  20  Sun,  48. 

(Director  of  corporation  party; 
not  examinable.)  Boorman  v, 
Atlantic,  &c.  R.  R.  Co.,  78 
If,  T,  699. 
(Party,  only  includes  party  to 
the  record.)  Seeley  «.  Clark, 
78  N.  Y,  230. 
I  872,  subd.  4.     (Affidavit  must 


show  necessity;  and  the  na- 
ture of  defense.)  Robertson 
9.  Russell,  20  Hun^  243. 

Subd.  7.  (Examination  of  par- 
ties, &c.  Amended  by  L. 
1880,  p.  755,  c.  636. 

(Order  must  be  made  by  judge.) 

Heishon     o.      Knickerbocker 

Life  Ins.   Co.,  77  N.    Y,  278; 

reversing,  45  Super,  Ct,  {/.  <ft 

A)  34. 

§§  873,  876.  (Examination  not  to 
be  limited.)  Harrold  «.  Keir 
York  Elevated  R.  R.  Co.,  21 
Hun,  268. 

§  893.  (Allowance  of  questions 
not  pertinent.)  Uline  v.  New 
York  Central,  &c  R.  R.  Co.. 
79  N,  Y,  175. 

§  911.  (Effect  of  allowing  im- 
proper question.)  Uline  «. 
New  York  Central,  &c.  R  R. 
Co.,  79  N,  Y.  175. 

§  974.  (Does  not  preclude  refer- 
ence.) Brooklyn,  &c.  R.  R. 
Co.  V,  Reid,  21  Hun,  273. 

(Trial  of  defendants*  counter- 
cl^m.)  Cook  «.  Jenkins^  70 
If,  Y,  675. 
§  999.  (Motion  because  verdict  is 
contrary  to  law.)  Robson  s. 
New  York  Central,  «fec.  R  R 
Co.,  21  XTtfiz,  387. 
(Power  to  grant  new  trial  after 
verdict  contrary  to  law,  &c) 
Standard  Oil  Co.  «.  Amazon 
Ins.  Co.,  79  N.  Y.  606. 

(Motion  for  new  trial  con- 
trary to  evidence  or  against 
weight  of  evidence.)  Clark  •• 
Mechanics*  National  Bank^  8 
Daly,  481. 
§  1013.  (Power  to  compel  refer- 
ence.) Dane  o.  Liverpool,  ^ba. 
Ins.  Co.,  21  Hun,  269. 
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f  1016.     (Omission  of  oath.)    Na- 

Bon   9.    LudiDgton,    8   DcUi/j 

149. 

§  1039.  (Jury  ballots  and  list.) 
Amended  by  L.  1880,  p.  218, 
c.  108. 

{   1059.     (Waiver  of   omission  to 

comply.)    Pierson  «.  People, 

79  If.  r.  424. 

§  10.81,  Bubd.  2.  (Physician's  ex- 
emption.) Amended  by  L. 
1880,  p.  172,  c.  67. 

$  1210.  (Judgment  against  one 
deceased.)  Taomey  «.  Dunn, 
77  K  r,  515. 

I  1217.  (Service  by  publication, 
in  tort.)  Clarke  v.  Boreel,  21 
Hun,  594. 

§  1240.  (Judgment  for  sum  of 
money.)  0*Gara  v.  Kearney, 
77  JV.  r.  43  ;  8.  C,  67  How. 
Ft.  439. 

)  1208.  (Motion  to  cancel.)  Pop- 
ham  v,  Burretto,  20  Uuu,  299. 

S)  1282, 1283.  (Limit  of  time  docs 
not  apply  to  special  proceed- 
ing.) Matter  of  Buffalo,  78 
N.  r.  302. 

§  1290.  (Limit  of  time  does  nut 
apply  to  special  proceeding.) 
Mjitter  of  Buffalo,  78  N,  F. 
362. 
(Docs  not  exclude  power  to  open 
on  otlier  grounds.)  Under- 
wood V.  Sutcliffe,  21  Hun^ 
857. 

§  1292.  (Judgment  for  sum  of 
money.)  O'Qara  p.  Kearney, 
77  71/:  r.  423;  8.  C,  57  Hm. 
Pr,  489. 

$  1323.     (Judgment   for   sum   of 

money.)     O'Qara  v.  Kearney, 

77  M  r.  423;  8.  C,  67  How, 

Pr.  439. 

1 1828.  (Restitution,  &c.)  Amended 
by  L.  1880,  p.  746,  c.  529. 


§ 


§ 


§ 


§ 


§ 


1388.  (Reversal,  to  state  that  it 
was  made  on  questions  of  fact.) 
Meyer  «.  Beach,  79  N.  T. 
409. 
1340,  1342.  (Appeal  in  action 
commenced  in  ju8tice*s  court.) 
Roberts  «.  Marson,  21  Hun^ 
863. 

1342.  (Appeal  to  supreme  court 
in  action  originating  in  court 
not  of  record.)  Fish.  «. 
Thrusher,  21  Hun,  15, 

(Appeal  in  action  conunenced 
in  justice^s  court.)  Andrews 
«.  Long,  79  N.  T.  573. 

1347,  1348.  (Appeal  from  order 
settling  interrogatories.)  Uline 
V.  New  York  Central,  &c.  R. 
R.  Co.,  79  N.  r.  175. 

1348.  (Failure  to  deliver  ccrtifi- 
cute.)  O^Brien  v.  Hashagen, 
20  Hun,  564. 

1851.  (Notice  to  limit  appeal.) 
Kilmer  t.  Halhorn,  78  JV.  T. 
228. 
1356,  1357.  (Distinction  be- 
tween special  term  and  cham- 
bers.) Matter  of  Jcttcr,  78  N. 
T.  601. 

1405.  (Lien  of  execution.) 
Smith  V.  Erwin,  77  N.  T.  466. 

1487,  subd.  1.  (Execution  against 
person.)  Catlin  v.  Adirondack 
Co.,  20  Hun^  19. 

1525.  (New  trial  in  ejectment.) 
Sacia  v.  O'Connor,  79  N.  T. 
260. 

1761.  (Leave  to  re-marry.)  Peck 
V.  Peck,  8  Ahb.  N.  C.  400. 

1773.  (Punishment  for  non- 
payment of  alimony,  &c.)  See 
Strobridgo  v.  Strobridge,  21 
Hun,  288. 

1780.  (Place  of  cause  of  action 
arising    as    between    foreign 
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corporations.)    See    Hibernia 

National  Bank  v,  Meclianics\ 

&c.  Bank,  21  Hun,  166,  174. 

§  1786.  (Attorney-general *s  action.) 
Amended,  JL^  1880,  p.  443,  c. 
801. 

§2011.  (Habeas  corpus  ad  testifi- 
candum.) Amended  by  L, 
1880,  p.  448,  c.  301. 

COMMON  SCHOOLS. 

Women  eligible  as  trustees.  X. 
1830,  p.  10,  c.  9. 

Exclusion  of  districts,  &c.,  from 
apportionment  of  moneys.  L, 
1880,  p.  114,  c.  27. 

Unpaid  taxes.  L,  1880,  p.  657, 
c.  455 ;  amendihg  L,  1864,  c.  655, 
§77. 

Distribution  of  moneys.  L. 
1880,  p.  725,  c.  514;  amending  R,  S, 
pt.  1,  ch.  15,  tit.  1,  art.  1,  §  24. 

Application  of  L.  1878,  c.  248, 
amended.   L.  1880,  p.  741,  c.  727. 

Premises  of  normal  schools,  pro- 
tected.    L.  1880,  p.  517,  c.  848. 

Dissolution  of  union  free  school 
districto.     L.  1880,  p.  825,  c.  210. 

COMPENSATION. 

Measnre  of,  for  highway  taken 
for  railway.  Henderson  v.  New 
York  Central  R.  R.  Co.,  78  K  Y. 
423. 

For  disused  race-course.  Matter 
of  New  York,  &c.  R.  R.  Co.,  21 
Hun,  250. 

COMPROMISE. 

An  accord  not  executed  will  not 
sustain  an  action.  Panzerbeiter  «. 
WaydeU,  21  Hun,  161. 

Conclusive  except  as  against 
fraud,  &c.  Feeter  v.  Weber,  78 
N,  T,  884. 


CONFESSION  OP  JUDGMENT. 
As  a  merger  of  caune  of  action. 
Field  0.  Bland,  8  Ahb.  N.  0.  221. 


CONFLICT  OF  LAWS. 

As  to  illegal  marriage.  Camp- 
bell V.  Crampton,  8  Ahl^.  N.  C, 
368;  Eerrison  «.  Kerrison,  Id.  444. 

As  to  place  of  promissory  note. 
Wayne  Co.  Savings  Bank  e.  Low, 
8  AJib.  K  C.  390. 

Married  woman^s  title  to  divi- 
dends. Qraham  v.  First  National 
Bank,  20  Hun,  826. 

Foreign  lottery.  Eohn  o. 
Eoehler,  21  Hun,  466. 

CONSANGUINITY. 

Rendering  marriage  illegaL 
Campbell  o.  Crampton,  8  Abb,  If. 
C.  368. 

CONSIGNOR  AND  CONSIGNEE. 

Right  to  direct  as  to  elevator  to 
receive  delivery.  Richmond  t». 
Union  Steamboat  Co.,  8  Abb.  If. 
a  66. 

CONSOLIDATION     OP     AC- 
TIONS. 

For  foreclosure.  Lockwood  «• 
Fox,  8  Daly,  127. 

Asked  before  trial.  Eleventh 
Ward  Savings  Banko.  Hay,  8  I^y, 
828. 

CONSTABLE. 

Liability  for  delay  to  letom* 
Curry  o.  Farley,  8  IkUff,  228. 

CONSTITUTIONAL  LAW. 

Superannuation  of  judge.  People 
ex  rel,  Joyce  v.  Brundage,  78  If.  T. 
408. 

Article  1,  section  6,  not  applica- 
ble to  proceedings  in  police  board. 
People  ex  rel,  Farrell  «  Board  of 
Police,  20  Hun,  40^. 
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Statute  for  seizure  of  decedent^s 
effects  withheld.  Matter  of  Beebe, 
ZQ  Jlun,  462. 

Effect  of  constitutional  provisions 
ia  regard  to  justices  of  the  peace. 
Geraty  v.  Reid,  78  If.  T.  64. 

Article  10,  section  2,  section  5, 
as  to  election,  &c.  of  officers: 
statutes  presumed  constitutional. 
People  exrel.  Hatfield  v.  Comstock, 

78  K  r.  356. 

New  York  Board  of  Estimate  and 
Apportionment.  Townsend  «. 
Mayor,  &c.  of  N.  Y.,  77  K.  Y, 
542. 

Article  6,  section  6,  jurisdiction 
not  to  be  limited  by  statute. 
People  ex  rel.  Mayor  v,  Nichols,  79 
JV.  r.  682. 

Title  of  private  or  local  bill. 
People  exrd.  Dailey  v,  Livingston, 

79  N.  7.  279. 

CONTEMPT. 

In  non-payment  of  alimony. 
Preeman  v.  Freeman,  8  Alb.  ilT.  0. 
174. 

And  commitment  for.  Allen  v. 
Allen,  8  Abb.  JV.  C.  175. 

Punished  by  striking  out  answer. 
Walker  v.  Walker,  8  Abb.  Jf.  C. 
436 ;  affirmmg  20  Hun,  400. 

In  resisting  order  of  arrest. 
Cowley  V.  People,  8  Abb.  If.  0.  1, 
40,  note. 

Not  remedy  to  enforce  restitu- 
tion. O'Gara  v.  Kearney,  77  If.  Y. 
423;  S.  C,  67  How.  Pr.  439. 

Accused  may  be  represented  by 
attorney.  Watrous  v.  Kearney,  79 
If,  Y.  498. 

Costs  in  case  of  good  faith. 
People  ex  rel.  Scudder  v.  Cooper, 
20  huriy  486. 


CONTRACT. 

Implied  stipulations  in.  Jones 
V.  Kent,  8  Abb.  If.  O.  800. 

Stipulation  to  puy  damages  aris- 
ing out  of  nature  of  work.  Matter 
of  Houghton,  20  Hun,  895. 

Effect  of  recitals.  Burr  v. 
American  Spiral  Spring  Butt  Co., 
8  Abb.  If.  C.  403. 

To  support  illegitimate  child. 
Hook  V.  Pratt,  78  If.  Y.  371. 

Wager  contract.  Kingsbury  v. 
Kirwan,  77  If.  Y.  612. 

Contracts  of  municipal  officers  in 
excess  of  power.  Smith  f>.  New- 
burgh,  77  K  Y.  130. 

By  public  officers  in  faith  of 
authority.  Matter  of  Fuller,  21 
Hun,  497. 

By  highway  commissioners. 
Boots  V.  Washburn,  79  If.  Y.  207. 

For  advertising  in  subscription 
books.  Burr  v.  American  Spiral 
Spring  Butt  Co.,  8  Abb.  If.  0.  403. 

Executed  gifts,  and  promises  of 
gift.  Snyder  v.  Guthrie,  21  Hun, 
341. 

To  re-deliver  patented  article  on 
expiration  of  license.  Wooster  v. 
Sandman,  8  Dahj,  218. 

For  royalties  on  patent,  and  as- 
signment thereof.  Wilde  c.  Smith, 
8  Dali/,  190. 

Not  to  be  performed  within  a 
year.  McKinney  v.  McCloskey,  8 
Daiy,  368. 

Obligation  of  bond  in  the  alter- 
native. Hurd  V.  Kelly,  78  If.  Y, 
588. 

Waiver  of  authentication.  Ed- 
minster  V.  Cochrane,  8  ZkUy,  188. 

For  support:  who  may  enforce. 
Van  Gelder  v.  Van  Gclder,  77  If. 
Y.  446. 
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For  construction  of  gas-house. 
Butler  c.  Butler,  77  JV.  F.  473. 

Statute  requiring  immediate  de- 
livery does  not  apply  to  goods  in 
sherifTs  possession.  Mumper  «. 
Bushmore;  79  N,  T.  19. 

For  services  to  be  rendered  after 
death.  Ross  v.  Hardin,  79  N,  T. 
84. 

Assent,  subject  to  approval  of 
counsel.  Dietz  v.  Farish,  79  N,  T, 
520. 

Sufficiency  of  consideration. 
Emery  c.  Wilson,  79  H.  T,  78. 

Right  of  party  to  refuse  to  per- 
form, because  entered  into  under  a 
mutual  mistake  of  fact.     Funch  t 
AI>enheim,  20  Hun^  1. 

Sale  of  interest  in :  damages  for 
breach.  Converse  v.  Miner,  21 
Hun,  367. 

Liquidated  damages.  Birdsall 
«.  Twenty-third  Street  Ry.  Co.,  8 
Dal^,  419. 

CONTRffiUTION. 

Indebted Dcss  of  one  co-surety  to 
principal  as  a  defense.  Davis  v. 
Toulmin,  77  N.  T,  280. 

COPYRIGHT. 

Abandonment;  trademark;  jur- 
isdiction. Potter  V,  McPhcrson,  21 
Hun,  559. 

CORPORATIONS. 

Power  to  issue  preferred  stock. 

Kent  9.  Quicksilver   Mining  Co., 

78  JV.  F.  159,  179. 
Rights  of  stockholders.     Id, 
Creation  of  a  preferred   stock, 

not  valid,  on  the  ground  of  its  being 

an  exercise  of  tlie  corporate  power 

to  borrow  money.    lb. 


The  limit  of  the  power  of  a  cor- 
poration to  alter  its  by-laws.     76. 

Exchange  of  preferred  for  com- 
mon stock.  X.  1880,  p.  846,  c. 
225. 

Title  to  dividends  governed  by 
law  of  place.  Graham  v.  First 
National  Bank,  20  JIutl,  326. 

Evidence  of  value  of  property  for 
which  stock  was  issued.  Thurber 
V.  Thompson,  21  Hun^  472. 

When  taking  the  benefit  of  a 
contract  prevents  a  corix>ratiun 
from  showing  that  it  was  made 
without  authority.  Castle  v.  Lewis, 
78  N.  F.  131. 

When  act  of  corporation  will  not 
be  considered  void  because  it  has 
only  two  trustees,  instead  of  three, 
as  requircji  by  law.  Castle  v. 
Lewis,  78  N.  T,  131. 

Provisions  in  charter  for  for- 
feiture. Brooklyn  Stcum  Transit 
Co.  f>.  Brooklyn,  78  N.  T.  524. 

Stockholders  not  deemed  co- 
parties  to  petition  for  receiver  of 
corporation.  Matter  of  Dodge,  &c. 
Mfg.  Co.,  77  JVl  r.  101 ;  reversing 
14  Hun,  440. 

Duty  of  receivers.  L.  1880,  p. 
756,  c.  537. 

Protection  of  ptcam  heating  cor- 
porations.   X.  1880,  p.  392,  c.  26a. 

Objection  as  to  want  of  previous 
action  by  board  of  directors,  when 
not  available.     Castle  v.  Lewis,  78 

N,  r.  131. 

Amendment  of  charter  not  dis- 
charging subscriber.  Union  Hotel 
Co.  V.  Hersee,  79  K  F.  454. 

Dissolution  on  cessation.  Eit- 
tridge  V.  Kellogg  Bridge  Co.,  8 
Alb.  If.  C.  168. 

COSTS. 
Costs,    *'to   abide    the   event** 
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Union  Trust  Co.  v.  Wbiton,  78  iT. 
T.  401;  Mott  V.  Consumers^  Ice 
Co.,  8  DflZy,  244. 

Not  allowed  in  granting  ex  parU 
order.  Edlefson  «.  Duryec,  21 
Hun.  607. 

Costs  of  reference;  disburse- 
ments on.  Rust «.  Hiiuselt,  8  Alb. 
K  C.  148. 

Of  application  to  charge  assignee 
with  costs.  Marvin  «.  lidarvin,  78 
K  7.  541. 

Of  proceeding  to  vacate  assess- 
ment. Matter  of  Jetter,  78  N,  F. 
601. 

On  appeal  from  justice^s  court. 
Cbapin  v.  Skeels,  20  Ilun^  448. 

Double  cosU  a;;ainst  superintend- 
ents of  poor.  Gallup  v.  Bell,  20 
Hun,  172. 

Allowance  in  case  difficult  and 
extraordinary.     Morrison  v.  Agate, 

20  Han,  23. 

Costs  of  trial.  Mott  9.  Consum- 
ers' Ice  Co.,  8  Daly,  244. 

Of  order;  of  motion  to  punish 
for  contempt.  People  ex  rel. 
Morris  v.  Randall,  8  Daly,  81. 

On  motion  as  to  surplus  in 
foreclosure.  Borland  v.  Alleond, 
8  Dody,  126. 

Of  certiorari.  People  ex  rel. 
Smith  V,  Nelliston,  79  N.  T.  638. 

Excessive  charges  reduced. 
Matter  of  Knapp,  8  AW.  N.  C.  308. 

Amount  proved  on  the  trial,  not 
amount  claimed,  the  test  of  justice's 
jurisdiction.     Tompkins  «.  Greene, 

21  Hun,  257. 

What  arc  allowed  to  be  set  off 
on  giving  judgment  absolute. 
Rust  0.  Hauselt,  8  Alib.  N,  C.  148. 

Waiver  by  acceptance  of,  not 
revocable.  Platz  «.  City  of  Cohoes, 
8  Ahb.  N,  C.  893. 


Stiiy  for  non-payment  in  previous 
action.  Lewis  t>.  Davis,  8  Daly, 
185. 

Leave  to  sue  in  forma  paupcrU, 
Alexander  v,  Meyers,  8  Daly,  112. 

Security  for,  in  justices'  courts. 
Meilen  v,  Hutcldns,  8  Abb.  If.  C. 
228. 

Release  by  dismissing  action. 
Remington  v.  Wcsterman,  21  JJua, 
440. 

COUNTER-CLAIM. 

What  is,  in  action  for  accounting. 
Cook  V.  Jenkins,  79  N.  Y.  675. 

Counter-claim  not  recoverable 
against  State.  People  v.  Denison, 
8  Abb.  N.  0.  128. 

Corporate  trustee's  liability  b 
not  on  contract.  Clapp  v.  Wright, 
21  Hun,  240. 

COUNTY  CHARGE. 

Fees  of  highway  referees.  People 
ex  rel.  Scott  «.  Orange  Co.,  2,0  Hun, 
196. 

Services  of  assigned  counsel. 
People  ex  rel.  Ransom  v.  Supervis- 
ors, 78  N.  7.  622. 

COUNTY  CLERK. 

Office  hours  and  holidays  in 
Westchester.  L.  1880,  p.  499,  c. 
384. 

COUNTY  COURTS. 

Jurisdiction  extended  to  $3,000. 
L.  1880,  p.  690,  c.  480.* 

*X.  1880,  c.  480,  purports  to 
amend  L.  1870,  c.  467,  §  1. 

But  this  section  was  repealed  by 
L.  1877,  c.  417,  and  the  whol« 
chapter  467  was  repealed  by  L. 
1880,  c.  245,  §  1,  Bubd.  46.  Com- 
pare  section  8,  subdivision  9,  of 
last  mentioned  chapter. 

As  to  constitutionality  of  an  act 
enlarging  the  jurisdiction  of  these 
courts,  see  Comt.  art.  6,  §  15. 
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COUNTY  JUDGE. 

Superannuated  at  seventy.  Peo- 
ple ex  ret.  Joyce  o.  Brundage,  78 
If.  r.  403. 

COUNTY  TREASURER. 

L,  1877,  c.  436,  §  10,  excluding 
certain  counties,  am^d  hyL,  1880,  p. 
809,  c.  580.* 

Compeusation.  L,  1880,  p.  258, 
c.  233,  amending  L.  1877,  c.  436. 

Duty  and  liability  as  to  invest- 
ments. Cbesterman  o.  Eyland,  8 
Abb.  If.  C.  92. 

COURT  OP  APPEALS. 

Jurisdiction  not  terminated  until 
after  remittitur:  amendment  of 
remittitur  from  court  of  appeals. 
People  ex  rel.  Smith  «.  NelUston, 
79  N.  T.  638. 

Review  of  a  finding  of  fact 
without  evidence.  Sickles  v. 
Flanagan,  79  N.  T.  224. 

COURTS. 

Assignment  of  judges  by 
governor.  L,  1880,  p.  650,  c.  869, 
amending  Code  Civ.  Pro.  §  236. 

Civil  jurisdiction  of  village 
police  justices.  L.  1880,  p.  859, 
c.  235. 

Power  of  city  jurisdiction  and 
powers  of  city  court  of  Avbum. 
L.  1880,  p.  252,  c.  232. 

Local  inferior  courts  in  Brooldyn. 
L.  1880,  p.  284,  c.  256. 

Municipal  court  of  Buffalo  es- 
tablished.    L.  1880,  p.  506,  c.  844. 

Arrest,  attachment,  execution 
and  proceedings  to  recover  chattels 
to  be  issued  out  of  a  court  of  record 
in  New  York  to  be  issued  to  sheriff 
unless  he  he  a  party.  L.  1880,  p. 
574,  c.  398;  repealing  L.  1880,  c. 

♦  Section  10  of  the  originnl  act 
wns  changed  to  section  11,  by  L. 
1880,  p.  358,  c.  283,  inserting  a 
new  section  numbered  10. 


106,  and  re-enacting  L.  1875,  c. 
515.  [?  c.  675.  See  title  of  L. 
1880,  c.  398.] 

Jurisdiction  of  municipal  court 
of  Mocheater:  proceedings,  &c.,  &c. 
L.  1880,  p.  82,  c.  14,  §  245. 

COURTS  OP  SESSIONS. 

Jurisdiction  as  to  assault.  Ryan 
V.  People,  79  JV.  T.  593. 

COURTS    OP     SPECIAL     SES- 
SIONS. 

Jurisdiction  of,  under  L.  1879, 
c.  390.  Devine  v.  People,  20  Hun^ 
98;  People  ex  rel.  Comaford  v. 
Dutcher,  20  Hun,  241. 

Majority  controls.  People  ex  reL 
Sammons  «.  Wendell,  21  Hun^ 
515. 

Jurisdiction  of  "charges.'' 
Ryan  «.  People,  79  N.  T.  598. 

COVENANT. 

Implied  from  anotlier  covenant. 
Bruce  o.  Fulton  National  Bank,  79 
N.  T.  154. 

CREDITOR'S  ACTION. 

When  not  necessary.  Bergen  o. 
Sncdeker,  8  Abb.  K  0.  50. 

Judgment  impeached  for  irregu- 
lar service.  Buswell  v.  Lincks,  8 
Daly,  518. 

Execution  necessary  ns  to  person- 
alty, but  not  as  to  realty.  Buswell 
V.  Lincks,  8  Daly,  518. 

CRIMINAL  LAW. 

Cruelty  to  children.  Cowley  «. 
People,  8  Abb.  JV.  0.  1. 

CRUELTY  TO  CHILDREN. 

Rules  applicable  on  indictment 
for.  Cowley  ©.  People,  8  Alb.  N, 
0.  1. 
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Resistance  of  process.  Cowley 
9.  People,  8  Affb,  N,  C.  1,  40,  note. 

CURTESY. 

Estate  still  exists.  Leach  v. 
Leach,  21  iTun,  381. 

DAMAGES. 

On  breach  of  warranty  of  seed : 
interest  on  damages.  White  v. 
Miller,  78  N.  Y.  393. 

Measure  of,  for  delay  under 
charter-party.  El  well  v.  Skiddy, 
77  JV.  T.  282.  Compare  a  former 
decision  in  8  Hun^  73. 

Expenses  of  examining  title  by 
purchaser.  Bigler  v,  Morgan,  77 
K  T.  312. 

On  contract  for  publication  of 
State  reports.  Little  «.  Banks,  20 
Eun,  143. 

For  assault  in  removing  tres- 
])a8ser.  Kiff  «.  Youmans,  20  Hun, 
123. 

DECEIT. 

False  promises.  Loxow  9.  Julian, 
21  Bun,  677. 

DEED. 

Assignment  in  trust  for  benefit  of 
creditors  and  for  distribution  after 
grantor^s  death.  Bennett  v.  Gar- 
look,  79  If.  T.  302.  And  see 
Heermans  «.  Burt,  78  Id.  259. 

Meaning  of  '*  appurtenances." 
Green  v.  Collins,  20  Bim,  474. 

Reservation  of  easement  for 
water.  Fritcher  v.  Anthony,  20 
Bun,  495. 

Reservation  of  spring  and  right: 
of  access.  Matthews  9.  Delaware 
&  Hudson  Canal  Co.,  20  Bun,  427. 

Reservation  of  alley.  Spencer 
V.  Weaver,  20  Bun,  450. 


DEFENSES. 

Distinction  between  breach  of 
oral  condition,  as  a  bar,  and 
counter-claim  for  breach  of  a  col- 
lateral stipulation.  Van  Brunt  o. 
Day,  8  Abb.  N.  C.  336. 

Former  action  pending.  Dawlcy 
V.  Brown,  79  If.  Y.  390;  Porter  c. 
Kingsbury,  77  if.  Y.  164;  affirming 
13  Bun,  33.  See  previous  action 
in  5  Bun^  597,  affirmed  in  71  If. 
Y.  588. 

DELIVERY. 

Of  negotiable  paper  by  mailing. 
Wayne  Co.  Savings  Bank  «.  Low^ 
8  Abb.  If.  C.  890. 

DESCENT. 

Of  land  taken  by  State  before 
{Miyment  of  compensation.  Ballon 
V.  Ballon,  78  If.  Y.  325. 

Cousins,  and  children  of  cousins. 
Adee  v.  Campbell,  79  N.  Y.  52. 

Title  of  bona  fide  purchaser 
from  heir  when  will  is  concealed. 
Cole  V.  Gourlay,  79  If.  Y.  527. 

DEVISE. 

To  several  in  one  clause.  Mon- 
arque  v.  Monarque,  8  Abb.  If.  C. 
102. 

DISCHARGE. 

In  bankruptcy  bars  action  for 
conversion.  Hennoquin  v.  Clews, 
77  If.  Y.  427 ;  reversing  45  Super, 
Ct.  (J.  d  8.)  108. 

Damages  for  trespass.  Newman 
«.  Goddard,  20  Bun,  563. 

Impeachable  in  State  court. 
Poillon  V.  Lawrence,  77  If.  Y, 
207. 

DISCONTINUANCE. 

After  counter-claim.  Gwathney 
V.  Cheatham,  21  Bun,  576. 
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DISCOVERY  (AND  Inspectiok). 

Prodaction  of  corporate  books. 
Boorman  v,  Atlantic,  &c.  R.  R. 
Co.,  78  JV;  r,  699. 

Of  books  of  beDcvolent  associa- 
tion; mandamos  to  compel. 
People  ex  rd.  Aaronson  «.  Scheel, 
8  Ahb.  N.  C.  342. 

Fishing  examination.  Brownell 
«.  National  Bank  of  Qloyersvillc, 
20  2rt/7»,  517. 

Order  to  deposit  notwithstanding 
denial  of  possession.  Hepburn  v. 
Archer,  20  JJun,  533. 

Service  of  order  on  attorney. 
Rossner  o.  N.  Y.  Museum,  20  JJun, 
182. 

DISORDERLY  PERSONS. 

Disorderly  conduct  on  public  con- 
veyance.    Z.  1880,  p.  803,  c.  186. 

See  Tramps. 

DISTRICT    COURTS    (of    New 

York). 

Boundaries  of  districts  one  and 
three.     Z.  1880,  p.  241,  c.  132. 

Judicial  notice  of  boundaries  of 
district.  Armstrong  o.  Cummings, 
20  HnUy  313;  S.  C,  more  fully  in 
68  How,  Pr.  331;  People  exrel. 
Duchardt  v.  Kelly,  20  Eun^  549. 

What  is  ^'having  place  of  busi- 
ness.'' Lewis  «.  Davis,  8  Daly, 
185. 

Amendment  on  trial  as  to 
plaint! ff^s  representative  capacity. 
Martin  v,  Jolinson,  8  Daly,  541. 

District  court  of  New  York. 
Return  of  execution.  Bartels  v, 
Cunningham,  8  Abb.  K  C.  220. 

Common  pletis  review  refusal  of 
amendment  at  trial.  Martin  i^. 
Johnson,  8  Daly^  541. 


Weight  on  appeal,  of  finding  of 
judge  without  a  jury.  Schnitnr 
«.  Adelson,  8  Daly,  269. 

DIVORCE. 

Unnecessary  alimony.  Kittle  «. 
Kittle,  8  Daly,  72. 

Divorce  for  impotence.  Allen 
«.  Allen,  8  Ahb.  N.  C.  175,  18f, 
note. 

Alleged  paramour  intervening, 
aay  «.  aay,  21  llun,  009. 

When  may  bo  impeached  for 
collusion.  Ruger  v.  Heckd,  21 
Hun,  489. 

Re-marriage  after.  Moore  fi 
Moore,  8  Abb.  N.  C.  171. 

Disregard  of  prohibition  to 
marry  again.  Kcrrison  o.  KerrisoOt 
8  Abb.  N.  C.  444. 

Leave  to  re-marry,  still  may  he 
granted.  Peck  o.  Peck,  8  AJtb.  If. 
a  400. 

Leave  to  marry  again,  in  what 
case  granted.  Greeners  case,  8 
Abb.  N.  a  450. 

See  AxiM  ONT. 

DOWER. 

The  right  of  dower  and  the 
amount  payable  to  redeem  deter- 
mined, in  a  peculiar  case  of  assign- 
ment for  lienefit  of  creditors  and 
foreclosure  of  mortgages.  Raynor 
0.  Raynor,  21  Hun,  36.  « 

Pleading  in  action  for;  compel- 
ling reply.  Brinkerhoff  e.  Brinker- 
hoff,  8  Abb.  If.  C.  207. 

Abatement  by  death  after  oral 
decision.    Fulton  v.  Fulton,  8  Aib, 

If.  a  210. 

DRAINAQE. 
Construction  and  effect  of   L 
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1869,  c.  88S.  Olmsted  v.  Dennifl, 
77  K  F.  878. 

Powers  of  board  of  health  in 
New  York.  Matter  of  Van  Burcn, 
79  N.  r.  384. 

Assessment  for  drainage  in  New 
York.  Matter  of  Van  Buren,  79 
N.  r,  384. 

Right  to  compensation.  Matter 
Qf  Cheesebrough,  78  If.  IT.  283. 

DURESS. 

What  is.  McPherson  v.  Cox,  21 
jETicn,  493. 

EJECTMENT. 
Taking   possession  under  Judg- 
ment.    People  6X  reL  Scudder  v. 
Cooper,  20  Hun,  486. 

ELECTION  OF  REMEDIES. 

What  are  inconsistent.  White 
«.  Whiting,  8  Dahj,  23. 

ELECTIONS. 

Registry  law  iimcnded.  L.  1880, 
p.  0G8,  c.  46<'). 

Registry  law  nmended.  X.  1880, 
p.  71G,  c.  508;  amending  L.  1873, 
c.  824,  §§  1,  10;  L,  1872,  c.  570. 

Ballots  regulated.  L,  1880,  p. 
647,  c.  866. 

Act  to  promote  honest  elections. 
L.  1880,  p.  157,  c.  56. 

Changes  in  election  districts.  L. 
1880,  p.  638,  c.  437 ;  amending  Ji. 

5.  pt.  1,  c.  0,  art.  3,  §  16.* 
General  law  amended.     L,  1880, 

p.  807,  c.  553;  amending  B,  S.  pt. 
1,  c.  6,  tit.  4,  art.  2,  §  9,  subd.  1. 

See  also  1  Ji.  8.  5  ed.  429,  §  15, 
compare  L.  1880,  c.  866,  §  2,  re- 
quirmg  a  caption,  and  L,  1855,  c. 

._  .  II  ■ 

*  There  arc  eight  titles  in  chapter 

6,  and  several  sections  16;  the 
amendment  is  apparently  intended 
to  apply  to  title  8,  though  no  title 
is  mentioned.  23  AW,  L,  J, 
439. 


513,  as  to  elections  in  city  of  New 
York. 

Registration  in  towns,  in  coun- 
ties of  over  800,000.  L.  1880,  p. 
261,  c.  142. 

Registry  in  cities  of  over  16,000 
population,  and  adjoining  towns 
and  villages.  Z.  1880,  p.  861,  c. 
576. 

Construction  of  Brooklyn  Act. 

People  ex  rel.  Dailey  v,  Livingston, 

79  iV.  r.  279. 

In  city  of  Brooklyn.  Z.  1880,  p. 
742,  c.  628. 

Mandamus  to  correct  canvass. 
L.  1880,  p.  662,  c.  460. 

ELEVATORS. 

Right  of  consignee  to  select. 
Richmond  v.  Union  Steamboat  Co., 
8  Ahb.  N.  C.  66. 

EMBEZZLEMENT. 

Indictment  for,  and  evidence. 
Bartow  «.  People,  78  N,  Y.  877. 

EMINENT  DOMAIN. 

Municipal  corporation;  city 
officers ;  awards  payable  out  of  as- 
sessments; order  of  court.  Sage 
V.  City  of  Brooklyn,  8  Ahb,  N.  C. 
279. 

When  right  to  compensation 
became  fixed.  People  en  rel.  Gas 
Light  Co.  V,  Common  Council  of 
Syracuse,  78  N.  Y,  56. 

Taking  fee  when  easement  would 
be  sufficient.  Sweet  v,  Buffalo,  &c. 
Ry.  Co.,  79  N.  Y.  293. 

ERROR  (Writ  of). 

Qrounds  of  exception  in  criminal 
cases.  Eighmy  v.  People,  79  N. 
Y,  546. 

To  review  order  of  general  term, 
affirming  conviction  at  sessions. 
Eighmy  v.  People,  78  N,  Y.  830. 

On  order  of  general  term  or  oyer 
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and  terminer.     People  v,  Bork,  78 

if.  r.  346. 

Allowance  of  writs  of,  in  criminal 
cases.  L,  1880,  p.  757,  c.  638, 
amending  L.  1853,  c.  82;  X.  1879, 
c.  176. 

ESCAPE. 

Sheriff  impeaching  judgment  or 
process.  Duhford  v.  Weaver,  21 
Huuy  849. 

ESTOPPEL. 

Against  municipal  corporation. 
Cumen  v.  Mayor,  &c.  of  N.  Y., 
79  JVT.  F.  611. 

Of  tenant.  Territt  «.  Cowen- 
hoven,  79  if.  F.  400. 

Of  one  coming  of  age,  against 
claiming  lands  irregularly  sold 
while  he  was  a  minor.  McCuUoch 
c.  Wellington,  21  Hun,  6. 

There  may  be  a  waiver  without. 
Titus  V.  Glens'  Falls  Ins.  Co.,  8 
Ahb.  N.  a  816. 

Assignor  of  mortgage,  when 
estopped  by  guarantee.  Fellows 
tj.  Wallace,  8  Abb.  JST.  0.  851. 

EVIDENCE. 

Judicial  notice  as  to  kerosene 
being  a  refined  oiL  Bennett  «. 
North  British,  &c.  Ins.  Co.,  8 
Daly,  471. 

Pretumption  is,  that  charterers 
do  not  become  the  owners  of  the 
ship  for  the  voyage.  Hagar  «. 
Clark,  78  K  Y.  46. 

Jurisdiction  presumed  in  support 
of  New  York  surrogate's  decree. 
Beams  «.  Gould,  77  N.  Y.  455. 
See  memorandum  of  another  de- 
cision, Id,  696. 

Presumption  as  to  compensation 
for  service  requested.  Ross  «. 
Hardin,  79  N.  F.  84. 


—  of  coercion  of  wife.  Boiler  «. 
People,  77  N.  Y,  411. 

—  of  continued  existence  of  pol- 
icy. Hercules  Mutual  Life  Assur. 
Soc'y  «.  Brinker,  77  N.  F.  435. 

—  of  highway  commissioners^ 
record.  Boots  e.  Washburn,  79 
N,  F,  207. 

—  of  payment  of  debts  and  lega- 
cies. Prentice  o.  Janssen,  70  N. 
F.  478. 

—  as  to  insolvency  of  drawer:  as 
to  foreign  law.  First  National 
Bank  v.  Fourth  National  Bank,  77 
N,  F.  820 ;  reversing  16  Run,  333. 

Seal  presumptive  of  considera- 
tion.    Best  «.  Thiel,  79  iV.  F.  15. 

Burden  of  proof  on  party  having 
knowledge  as  to  the  earning  of  com- 
missions. Hercules  Mut.  Life  Assur. 
Soc'y  D.  Brinker,  77  N.  F.  485. 

Burden  of  proof  as  to  interrup- 
tion of  water-course.  Bullard  v. 
Saratoga,  &c.  Mfg.  Co.,  77  if.  F. 
626. 

—  as  to  gift.  Conklino.  Conklin, 
20  ffun,  278. 

—  on  insurance  company,  as  to 
breach  of  condition.  Richmond  v. 
Niagara  Fire  Ins.  Co.,  79  If.  F. 
280. 

—  as  to  preservation  of  election 
ballots  in  quo  warranto.  People  es 
ret.  Dailey  v.  Livingston,  79  If,  Y, 
279. 

—  of  bona  fide  purchase  of  per- 
sonal property.'  Stevens  o.Brcnnan, 
79  If.  Y.  254. 

—  as  to  criminal  intent.  Cowley 
V.  People,  8  Abb.  If,  C.  1. 

Opinion  as  to  value  of  services. 
Seymour  v.  Fellows,  77  If.  F.  178. 

Opinion  of  witness  as  to  whether 
paper  had  been  used  as  gun  wad. 
People  v.  Manke,  78  if.  Y.  611. 
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—  as  to  quality  of  cottou  gins. 
Scattergood  c.  Wood,  79  K  7. 
268. 

—  as  to  whether  clause  in  policy 
is  favorable.  Standard  Oil  Co.  v. 
Amazon  Ins.  Co.,  79  N,  Y,  506. 

Testimony  to  conjectural  or 
gross  amounts.  Matthews  v,  Del. 
&  Hudson  Canal  Co.,  20  Hun^ 
424. 

Admissibility  of  parol  evidence 
to  tary  written  contracts.  Chapin 
«.  Dobson,  78  N.  F.  74. 

Oral  evidence  of  extrinsic  stipu- 
lation; collateral  to  written  con- 
tract. Van  Brunt  «.  Day,  8  Alb. 
N.  0.  886. 

To  explain  check  and  accounts 
to  show  who  was  borrower. 
Pierson  v.  Atlantic  National  Bank, 
77  N,  T.  304. 

To  show  absolute  deed  to  be  a 
mortgage.  Morris  o.  Budlong.  78 
N.  Y,  548. 

As  to  transactions  prior  to  the 
giving  of  a  promissory  note,  when 
admisdble.  Plainer  v,  Flatner,  78 
N.  Y  90,  98. 

0ml  evidence  to  show  usury. 
Fellows  V.  Wallace,  8  Abb.  2f.  0. 
851. 

As  to  signers  of  bankers'  certifi- 
cate of  deposit.  West  v.  First 
National  Bank,  20  Eun,  408. 

Extrinsic  evidence  to  explain 
former  adjudication.  Estoppel  by 
recital  without  warranty.  Ester- 
brook  V.  Savage,  21  Hun,  145. 

True  ownership  of  judgment 
provable  by  parol.  Brown  o. 
Decker,  21  Bun,  199. 

One  not  party  may  vary  contract 
by  parol.  Brown  c,  Thurber,  77 
Jf.  Y.  613. 

BesgettcB — answers  to  inquiries  on 

Vol.  Vm.— 81 


endeavoring  to  serve  process.  Bus- 
well  V.  Lincks,  8  Daly,  518. 

—  letters  showing  dealings. 
Crook  V.  Harper,  8  Daly,  53. 

—  of  accident.  Cuyler  t>.  Decker, 
20  Huny  173,  175;  Casey  f5.  New 
York  Central,  &g.  R.  R.  Co.,  78 
K  r.  518. 

—  of  destruction  of  will.  Eighm  y 
«.  People,  79  N.  F.  546. 

—  in  case  of  perjury.  Eighniy 
p.  People,  79  N.  Y  546. 

Declarations  of  confederuti  s. 
Farrell  v.  People,  21  Hun,  485. 

—  of  executor,  &c.  Church  v. 
Howard,  79  N.  Y  415. 

—  of  third  persons,  when  com- 
petent as  re$  gestcB  on  indictment 
for  perjury.  Eighmy  v.  People,  79 
N.  Y.  546. 

—  of  assured  as  affecting  policy 
for  third  person.  McQinlcy  v.  U. 
S.  Life  Ins.  Co.,  8  Daly,  390. 

—  of  deceased  agent  admissible 
under  Code.  Platner  «.  Platner, 
78  N.  Y.  90,  98. 

Admission  of  interest  in  contro- 
versy. Misland  v.  Boynton,  79  If. 
Y.  630. 

Admissibility  against  one  part- 
ner of  declarations  of  another. 
Greenwood  v.  Sias,  21  Hun,  391. 

Admission  in  opening  on  former 
trial.  Eiff  V.  Youmans,  20  Hvn, 
123. 

When  giving  part  uf  a  conversa- 
tion in  evidence  does  not  render 
the  rest  admissible.  Platner  v. 
Platner,  78  JV.  Y.  90,  102. 

Documentary.  Mode  of  proving 
N.  Y.  sanitary  code.  L.  1880,  p. 
246,  c.  135. 

Pleadings     as     evidence    after 

omendment.  Fogg  v.  Edwards,  20 

//wn,  90. 
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Official  edition  of  special  and 
local  laws  affecting  pabiic  interest 
in  the  city  of  New  York.  £.  1880, 
p.  888,  c.  995. 

Conclusive  effect  of  tax  sale 
under  L,  1867,  c.  858,  {  10.  Stew- 
art T.  Cryslcr,  21  fltiw,  285. 

Registry  of  death  corrected  on 
mandamus..  People  ex  rd.  Haase 
V.  German  Hospital,  8  Ahb,  N.  (7. 
382. 

Photographs  admissible.  Cowley 
V.  People,  8  Ahb,  N.  C.  1. 

Corporate  minutes.  Pier  v. 
George,  20  Hun,  210. 

Tags  on  t)ales,  as  notice  of  own- 
ership. Collins  0.  Ralli,  20  Hun^ 
246. 

Party^s  refusal  to  produce  books. 
Burr  V.  Amer.  Spirni  Spring  Butt 
Co.,  8  Ahb.  N.  C.  403. 

Registry  in  pursuance  of  duty 
by  person  since  deceased,  admissi- 
ble to  show  his  presence  at  the 
place  of  keeping,  and  thereby 
discredit  testimony  of  witnesses, 
that  he  acted  at  the  same  time  at  a 
distant  place.  Clark  9.  St.  James^ 
Church,  121  .fiTtm,  95. 

Witnesses'  memorandum.  How- 
ard V.  McDonough,  77  N.  F.  592; 
Wightman  v.   Overhiser,  8  D<dy, 

282. 

On  a  question  of  genuineness  of 
JjMndwritingy  writings  received  in 
evidence  without  objection,  may 
be  compared,  and  witnesses  allowed 
to  give  opinion  based  on  tlie  com- 
parison as  to  genuineness  of  the 
questioned  signature.  [10  Hun, 
872;  75  K  Y.  288.]  Pontius  «. 
People,  21  Huriy  828. 

Comparison  of  hands  permitted. 
Z.  1880,  p.  141,  c.  36. 


To  show  deed  an  advancement. 
Weatherwax  o.  Woodin,  20  Hun, 
51^ 

To  identify  supposed  OQent. 
Titus  «.  Glens'  Falls  Ins.  Co.,  8 
Abb.  N,  C.  815. 

To  support  plea  of  another  action 
pending.  Porter  v.  Kingsbury,  77 
N,  r.  164;  affirming  13  JSun,  83. 
See  previous  action  in  5  Hun^  597 ; 
affirmed  in  71  N.  F.  588. 

Of  aUomey*9  authority  to  receive 
price  of  bond  and  mortgage  sold. 
Strause  o.  Joseph  thai,  8  Daly^  417. 

Of  knowledge  of  alignment  of 
patent  royalties.  Wilde  «.  Smith. 
SDaly,  196. 

Sffect  of  b(uUe^9  refusal  to  deliver 
or  explain.  Golden  «.  Romer,  20 
Hun,  488. 

Contract  to  satisfaction  of  third 
person.  Wilson  o.  Gould,  21  Hun, 
446. 

New  eovUradt;  principal  .and 
agent;  lease;  counterparts;  dupli- 
cates; evidence.  NicoU  o.  Burke, 
8  AbfK  N.  C.  218. 

Of  performance  of  advertising,  by 
delivery  through  agents.  Burr  «. 
Amer.  Spiral  Spring  Butt  Co.,  8 
Abb.  N,  0.  403. 

Of  validity  of  corporate  sub- 
scription. Union  Hotel  Co.  «. 
Hersee,  79  iV.  T.  454. 

To  reform  contract  Humphreys 
9.  Hurtt,  20  Hun,  898;  affirming 
50  How,  iV.  291. 

Sufficiency  of  evidence  to  render 
the  persons  in  whose  behalf  an  a> 
tachment  is  issued  liable  for  eonver' 
not}.   Castle  v.  Lewis,  78  If.  7. 181. 

Corporate  existence.  Derfen- 
bacher  v.  Lehigh  Val.  R.  R.  Co.,  21 
Hun,  612. 

Implied     eotenant.     Bruce     v. 
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Fulton  National  Bank,  79  If.    T. 
154. 

Evidence  of  in  solvency  in  credit- 
or's action.  Hard  v.  Milligan,  8 
Ahb.  If.  a  58. 

Crimei.  Conviction  of  principal 
pending  trial  of  accessorj.  Jones 
c  People,  20  Hun,  545. 

Prt>of  of  motive  by  showing 
another  crime.  Pierson  v.  People, 
79  N.  Y,  424. 

Various  points  ruled  in  case  of 
perjury.  Eighmy  ©.  People,  79  N. 
Y.  546. 

Of  embezzlement  from  corpora- 
tion. Bartow  «•  People,  78  N.  Y. 
377. 

Evasion  of  sherifE,  evidence  of 
guilt.  Ryan  «.  People,  79  H.  Y. 
593. 

Of  abortion.  Bradford  «.  People, 
20  Run^  809. 

Competency  of  evidence  of 
motive  on  indictment  for  assault ; 
comparison  of  hands;  poverty  as 
rebutting  testimony,  to  having  lent 
money.  Pontius  v.  People,  -21 
Eun^  828. 

To  show  cruelty  to  children. 
Cowley  c.  People,  8  Alh.  N.  C.  1. 

Circumstantial  evidence  of  mo- 
tive; of  improbability  to  testimony 
to  paying  money.  Pontius  v.  Peo- 
ple, 21  Hun,  828. 

Of  repetition  of  defamation. 
Daly  V.  Byrne,  77  N.  Y.  182; 
afSrming  43  Super.  Ct.  {J.  d  8.) 
201. 

Election  to  defeat  equitable  con- 
version.    Prentice    v,   Jnnssen,   79 

N.  Y.  478. 
As  to  effect  of  former  adjudieor 

tion.     Smith  v.  Smith,  79  N.   Y. 

034. 

Of  fraud  in  getting  credit  when 


insolvent.  Schufeldi  v.  Schnitzler, 
21  Eun,  462. 

Competent  evidence  of  fraud  in 
nou-df  livery  of  chattels  sold.  Blaut 
V.  Gabler,  77  N.  F.  461. 

That  conveyance  is  fraudulent 
against  creditors ;  requisite  evidence 
of  notice  to  bona  fide  purchaser. 
Stearns  «.  Gage,  79  K  Y.  102. 

Proof  of  consideration  in  bill  of 
sale  impeached  for  fraud.  Stevens 
V.  Brennan,  79  N.  Y.  254.. 

Of  gift  of  bonds.  Trow  v. 
Shannon,  8  Daly,  289. 

As  to  whether  husband  or  w{fe 
was  the  buyer.  Mott  v.  Grunhut, 
8  I>aly,  544. 

Authority  of  husband  to  act  in ' 
regard  to  his  wife^s  securities,  how 
shown.     Platner  «.  Platner,  78  N. 
Y.  90. 

Of  cause  of  death,  in  life  in- 
surance case.  Edington  v.  JStna 
Life  Ins.  Co.,  77  i^.  Y.  564;  revers- 
ing 13  Hun,  543. 

Of  intoxication.  Bradley  v. 
Second  Avenue  R.  R.  Co.,  8  Daly, 
289. 

Lex  loci  deemed  to  be  ^  same  as 
lex  fori  in  absence  of  evidence  to 
the  contrary.  Chapin  v.  Dobson, 
78  N.  Y.  74. 

Favorable  termination  not  con- 
clusive in  mal.  pros.  Barber  v. 
Gould,  20  Hun,  446. 

Competent  evidence  and    ques-^ 
tions  on  cross-examination  on  an 
issue  of   marriage.     Clark  v.   St. 
James'  Church,  21  Hun,  95. 

Cogency  of,  to  show  mistake  in 
writing.  Ford  v.  Joyce,  78  If.  Y. 
618. 

Of  negligence  in  using  defective 
boiler.  Kirkpatrick  ».  New  York 
Central,  &c.  R.  R.  Co.,  79  N.  Y.  240. 
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Of  municipal  ordinance,  in  action 
for  negligence.  Koster  v,  Noonan, 
8  IMy,  231. 

Evidence   to   establish  liability 
for  explosion  of  powder  mngazine 
Heeg  V.  Licht,  8  AUb.  N.  C,  355. 

Of  instructions  to  servant. 
Costello  V.  Judson,  21  Hun,  ^06. 

As  to  discharge  of  intoxicated 
servant.  Eirkpatrick  v.  New  York 
Central,  &c.  R.  R.  Co.,  79  iV.  T. 
240. 

Of  life  insurance,  in  action  for 
death  by  negligence.  Kellogg  v. 
New  York  Central,  &c.  R.  R  Co., 
79  iV:  r.  72. 

To  establish  payment  by  check. 
National  Bank  of  Gloversville  «. 
Wells,  79  Jf.  r.  498. 

Indorsement  as  evidence  oi  part 
payment.  Hulbert  v,  Nicholl,  20 
Hun,  454. 

To  prove  mU  of  goods.  Green 
V.  Disbrow,  79  JVl  F.  1,  2. 

That  sale  was  mere  wager. 
Kingsbury  v,  Kirwan,  77  If.  T. 
612. 

Parol  evidence  is  competent  to 
establish  implied  trusty  notwith- 
standing statute  of  frauds.  Moyer 
V.  Moyer,  21  Hun^  67. 

Of  usury  in  bond  and  mortgage 
made  for  purpose  of  sale.  Sickles 
V,  Flanagan,  79  N.  Y.  224, 

Of  usury  in  promissory  note; 
conflict  of  laws.  Wayne  Co.  Sav- 
ings Bank  v.  Low,  8  Alib.  2f.  0. 
890. 

Of  value  of  articles  having  been 
used.  Howard  v.  McDonough,  8 
Daly,  365. 

Offer  as  evidence  of  value. 
Thurber  «.  Thompson,  21  Hun, 
472. 

Wilki.   Of  testamentary  unsound- 


ness, 4&C.     Coit  V.  Patchen,  77  Ni 
T.  533. 

EXCEPTIONS. 

When  requisite.  First  National 
Bank  v.  Dana,  79  N.  T.  108. 

To  charge.  McGinlcy  c.  U.  S. 
Life  Ins.  Co.,  77  JV.  71  495. 

Format,  to  judge's  charge.  Peo- 
ple ee  rd,  Dailcy  9.  Livingston,  79. 
i\r.  r.  279;  Standard  Oil  Co.  «. 
Amazon  Ins.  Co.,  79  N,  T.  506. 

Do  not  lie  to  the  reply  of  court 
to  counsel.  Daly  v.  Byrne,  77  JV. 
T.  182;  affirming  43  Super.  C% 
(J.  d6  5.)261. 

To  refusal  to  dismiss  complaint. 
O^Donnell  e.  New  York  &  Harlem 
R.  R.  Co.,  8  Daly,  409. 

EXCISE. 

Penalty  for  selling  to  one  intoxi> 
cated.  People  v.  Hislop,  77  iV.  F. 
331  ;  affirming  People  ez  rel. 
Hislop  V.  Cowles,  16  Hun,  577. 

EXECUTION. 

On    judgment    for    restitution. 

O'GaratJ.  Kearney,  77  N.   T.  423; 

8.  C,  57  Haw.  Pr.  439. 

Forbidden  against  goods  for 
international  exhibition.  L.  1880, 
p.  570,  c.  393. 

Lien  of.  Smith  c.  Erwin,  77  N. 
r.  466. 

Debtor  can  convey  personal 
property  subject  to  lien  of  execu- 
tion.    Mumper   «.   Rushmore,  79 

N.  y.  19. 

Exemption  must  be  claimed  at 
levy.  Turner  v.  Borthwick,  20 
Htm,  119. 

Omission  of  direction  to  return. 
Benedict,  &c.  Mfg.  Co.  v.  Thayer, 
20  Hwi,  547. 
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Execution  on  judgment  of  New 
York  district  court,  docketed;  how 
returned.  Bartels  v.  Cunningham, 
8  Aljb.  N,  C.  226. 

Sheriff'B  failure  to  deliver  certi- 
ficate of  sale.  O'Brien  v.  Hashagen, 
20  HuTiy  664. 


Against  the  perwn,  issued  to 
collect  costs  from  plaintiff.  Cat- 
lin  «.  Adirondack  Co.,  20  Hun^ 
19. 

—  on  judgment  for  costs,  in 
tort.  Philbrook  v.  Kellogg,  21 
Hun^  288. 

—  in  action  where  complaint  is 
ambiguous.  Neftel  v.  Lightstone, 
77  N,  r.  96. 

—  assignment  of  part  of  judg- 
ment. Dougherty  v,  Gardner,  8 
Al.b,  K  C.  224. 

—  requisites  of  return.  Bene- 
dict, &c.  Mfg.  Co.  fj.  Thayer,  21 
Hun,  614, 

Release  because  of  debtor's  sick- 

« 

ne»s.    Moore  t.  McMahon,  20  Hun^ 
44. 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

Different  executors  for  different 
jurisdictions.  Sherman  t).  Page, 
21  Hun,  50. 

Crops  as  assets.  Stall  v.  Wil- 
bur, 77  N.  r.  158. 

Statute  allowing  seizure  of  de- 
cedent^s  effects  withheld,  unconsti- 
tutional. Matter  of  Beebe,  20  Hun, 
462. 

The  rendering,  and  the  settl la- 
ment, of  an  executor's  account  arc 
separate  proceedings.  Remington 
0.  Walker,  21  Hun^  822. 

Statute  of  limitations  available 


on  hearing  of  reference.  Converse 
9.  Miner^  21  Hun^  867. 

Personal  liability  for  legacy. 
Ilurlbut  V.  Durant,  21  Hun,  481. 

Jurisdiction  over  foreign  execu- 
tor. Field  V.  Gibson,  20  Hun,  274; 
affirming  56  Haw,  Pr.  982. 

Liability  of  administrator's 
surety.  Harrison  v.  Clarke,  20 
Hun,  404. 

Administrator  foreclosing  and 
purchasing  in  his  own  name  holds 
for  estate  and  can  convey.  Valen- 
tine 0.  Belden,  20  Hun^  587. 

Jurisdiction  of  marine  court  of 
New  York.  People  ex  ret.  Egan 
V.  Marine  Court,  8  Abb,  N.  C,  877. 

Compensation  of  counsel  of. 
Matter  of  Knapp,  8  Alb.  N,  O,  808. 

Decreeing  payment  of  counsel 
on  accounting.  Seaman  v.  White- 
head, 78  N,  T,  306. 

Commissions  as  executors  and  as 
trustees.  Hall  v.  Hall,  78  N.  T, 
536. 

Claims  presented  before  notice. 
Field  V,  Field,  77  N,  T.  294. 
There  is  another  proceeding  in  2 
Bed/,  8urr,  160. 

Notice  to  produce:  contingent 
claim.  Comes  v.  Wilkin,  79  y. 
Y,  129. 

Duties  of  surrogate  upon  account- 
ing by;  jurisdiction;  disqualifica- 
tion of  surrogate.  Wigand  «. 
Dejonge,  8  Abb,  N,  C.  260. 

Liability  in  respect  to  shipping. 
LuDt  V,  Lunt,  8  Alb,  N,  C,  83. 

Duty  as  to  legacies  charged  on 
realty.  Man  son  t,  Manson,  8  Ahb, 
N.  G.  123. 

Action  for  construction  for  will. 
Monarque  v.  Monarque,  8  Abb,  JV. 
C.  102. 
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Enforcement  of  decedent's  con- 
tract to  sell  lands.  Wheeler  v, 
Crosby,  20  'Him,  140. 

R  8,  pt.  2,  c.  6,  tit  4,  {  30,  as 
to  confirmation  of  real  estate  sales, 
and  application  of  proceeds. 
Amended  by  L,  1880,  p.  351,  c. 
231 

EXPLOSION. 

Of   powder   magazine;  liabUity 

for.     Heeg  v.  licht,  8  Abb.  N,  C. 

355. 

EXTRADITION. 

Gtovemor's  warrant  presumed 
true.  People  ex  rel.  Draper  v. 
Pinkerton,  77  N.  T.  245 ;  affirming 
17  Bun,  199. 

FALSE  PRETENSES. 

Obtaining  a  signature.  Therasson 
r.  People,  20  ffuji,  55.  Said  to 
have  been  reversed  September  28, 
1880. 

FELONY. 

In  reference  to  elections.  X. 
1880,  p.  159,  c.  150. 

FERRY. 

Regulation  of  tolls.  Edmonds 
••  Abeel,  20  ffutiy  441. 

FIRE  ESCAPE. 

Action  for  failure  to  provide. 
Willy  V.  Mulledy,  78  IT.  7.  310. 

FISHERIES. 


Small   lobsters    protected. 
1880,  p.  419,  c.  282. 


Z. 


FIXTURES. 

Question  of,  not  determined  on 
motion.  Mutual  Life  Ins.  Co.  v. 
Bigler,  79  iV.  F.  568. 

FORCIBLE   ENTRY    AND    DE- 
TAINER. 

Issue  of  certiorari.  People  v. 
Covill,  20  Hun,  460. 


FORECLOSURE. 

By  advertisement— right  of  a 
purchaser  to  pay  a  prior  incum- 
brance from  the  amount  of  his 
bid.  Stoiy  v,  Hamilton,  20  Hun^ 
133. 

Of  a  junior  mortgage  on  a  lease- 
hold; receiver  of  rents  and  profits; 
when  a  prior  incumbrancer  can 
compel  paying  ground-rent  there- 
from ;  Ranney  o.  Peyser,  20  Hun^ 
11. 

Excuse  for  default  under  stay 
clause.  Asendorf  c.  Meyer,  8  IkUjf, 
278. 

Reference  as  to  surplus  moneys 
and  contest  as  to  fraudulent  con- 
vcyHnce.  Bergen  v.  Snedeker,  8 
Alb.  N.  C.  50. 

Inquiry  on  reference  as  to  sur- 
plus. Tator  0.  Adams,  20  Hun^ 
131. 

Redemption  from  tax  sale. 
Cornell  V.  Woodruff,  77  JV.  T.  203. 

Enjoining  waste  after  sale.  >[ut. 
Life  Ins.  Co.  v.  Bigler,  79  N.  F. 
568. 

Foreclosure  and  loss  of  fund 
invested  in  court.  Chestermon  v. 
Eyland,  8  Abb.  if.  (7.  92. 

FOREIGN  CORPORATION. 

Action  against  receiver  of. 
Kihner  v.  Hobart,  8  Abb.  If.    O. 


426. 

Foreign    corporation,   action  to 
dissolve.     Taylor  «.  Charter  Oak 
Life  Ins.  Co.,  8  Abb,  N.  C.  331. 
Attachxekt. 

FORMER  ADJUDICATION. 

Conclusive  as  to  what.  Smith 
V,  Smith,  79  N.  T.  684. 

In  ejectment.  Dawley«.  Brown, 
79  N.  r,  390. 
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In  action  for  baggage  set  up  in 
action  for  merchandise.  Millard  v. 
Missouri,  &c.  R.  R.  Co.,  20  Hun, 
191. 

As  to  successive  instnllments  of 
ussessmeiit.  Guest  v.  Brooklyn, 
79  K  7.  624. 

In  action  for  freight,  set  up 
in  action  for  destruction  of  prop- 
erty. Dunham  v.  Bower,  77  N, 
F.76. 

Judgment  in  partnership  account- 
ing, set  up  in  action  on  individual 
contract.  Emery  v.  Wilson,  79  N. 
7.  78. 

On  one  of  several  notes. 
Nathans  t>.  Hoikj,  77  N.  Y.  420. 

As  to  ownership  of  mortgage. 
Smith  c.  Erwin,  77  N  7,  486. 

On  contract  as  a  bar  to  reforma- 
tion. Steinbach  V.  Belief  Fire  Ins. 
Co..  77  N.  r.  498. 

Former  action  involving  same 
question  of  law.  Drake  o.  Mayor, 
&c.  ofN.  Y.,  77  iV:  7,611. 

What  is,  on  the  merits.  Lewis 
«.  Davis,  8  Baly^  185. 

Effect  of  ouster  on  stranger. 
People  ex  rel.  Gilchrist  v.  MuiTay, 
8  Daly,  347. 

Decision  of  motion,  when  con- 
clusive on  the  issues.  Rogers  v, 
Rochester,  &c.  R.  R.  Co.,  21  J5un, 
44. 

On  mandamus.  People  ex  rel, 
Bcott  V.  Orange  Co.,  20  Hun,  196. 

Effect  of  reversal  of  judgment. 
Smith  V,  Frankfield,  77  JUT,  7.  414. 

FRAUD. 

Presumption  of,  from  non- 
delivery of  chattels  sold.  Blaut  o. 
Gubler,  77  2^.  7. 461 . 

Purchase  by  insolvent.  Schu- 
feldt  V.  Schnitzler,  21  Hun,  462. 


One  rescinding  must  restore. 
Gk)old  V.  Cayuga  Co.  National 
Bank,  21  Hun,  298. 

Return  of  premiums  of  insurance 
not  necessary.  Flynn  «.  Equitable 
Life  Ins.  Co.,  78  N.  7.  568. 

FRAUDULENT  CONVEYANCE. 

By  partner.  Hard  «.  Milligan, 
8  Abb.  N.  C.  58. 

By  husband  to  wife.  Syracuse, 
&c.  Co.  V.  Wing,  20  Hun^  206. 

Remedy  by  execution  or  action. 
Bergen  v.  Carman,  79  If.  7,  146. 

May  be  impeached  on  a  reference 
as  to  surplus  money.  Bergen  «. 
Snedeker,  8  Ahb.  N.  C.  50. 

Evidence  of  fraud,  and  of  notice. 
Stearns  v.  Gage,  79  K  T.  102. 

GAME. 

General  act.  amended.  X.  1880, 
p.  875,  c.  584;  amending  X.  1879, 
c.  534. 

Amended  in  §§  28,  24,  26,  27, 
37,  with  additional  clauses.  L, 
1880,  p.  747,  c.  531. 

Appointment  and  powers  of 
game  and  fish  protectors.  L.  1880, 
p.  881,  c.  591. 

GAS  COMPANIES. 

Ownership  of  mains.  Pough- 
keepsie  Gas  Co.  v.  Citizens  Gas 
Co.,  20  Hun,  214. 

GIFT. 

Of  bonds  in  envelope.  Trow  d. 
Shannon,  78  iV.  7,  446. 

In  view  of  death,  by  husband  to 
wife.  Conklin  v.  Conklin,  20  Hun, 
278. 

GOOD  WILL. 

Property  in;  right  of  assign- 
ment. Hegeman  v.  Hegeman,  8 
Hahj,  1. 
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GOVERNOR 

PriYj  seftL  X.  1880,  p.  198,  c. 
Bf^l  amending  B.  6.  pt.  1,  c.  8,  tit. 
1,S4. 

GUARANTY. 

Promifle  to  pay  debt  so  as  to 
diachar^  lien,  not  collateral. 
Prime  e.  Koebler,  77  IT.  T,  91; 
afBiming  7  Dafy,  845. 

Of  collection,  distinguished  from 
goaianty  of  payment.  Vanderbilt 
9.  Schieyer,  31  Httn^  537. 

Of  return ;  and  guaranty  of  pay- 
ment. CordKr  e.  Thompson,  8 
Dalf,  172. 

When  estops  assignor  of  mort- 
gage. Fellows  e.  Wallace,  8  Abb. 
jr.  a  851. 

Another  action  pending,  &c. 
Bchaaf  e.  O'Brien,  8  Daly,  181. 

Mode  of  pleading  collateral 
fltipalation  and  breach.  Van  Brunt 
V.  Day,  8  Abb,  N.  O.  836. 

GUARDIAN  AD  LITBM. 

Attachment  for  costs.  Wice«. 
Commercial  Fire  Ins.  Co.,  8  Daly, 
70. 

GUARDIAN  AND  WARD. 

Action  on  bond  of.  Beams  v. 
Gould,  8  Daly,  384. 

When  an  accounting  by  the 
guardian  is  prerequisite  to  action 
against  his  sureties;  demand  before 
action.  Girvin  e.  Hickman,  21 
JJtm,  816. 

GUNPOWDER-^ 

Liability  for  explosion  of. 
Heeg  0.  Licht,  8  Abb,  N,  C.  865. 

HABEAS  CORPUS. 
Not  allowed  for  breach  of  pri- 


▼il^^ ;  nor  for  prisoner  on  limits. 
Matter  of  Lam  pert,  21  Hun,  154. 

Convicts  brought  up  to  testify. 
L,  1880,  p.  606,  c.  416;  amending 
E.  a.  pt  4,  c.  3,  tit.  8,  SS  197,  198. 
[See  §§  150  and  151,  numbered  197 
and  198,  in  6  ed.  Compare  also 
Cods  Civ.  Pro.  §  2,011,  as  amended 
by  L.  1880,  p.  448,  c.  301.] 

Sufficiency  of  return  in  inter- 
state extradition.  People  tx  reL 
Draper  v.  Pinkerton,  77  N.  F.  245 ; 
affirming  17  Hun,  199. 

No  discbarge  for  defect  in  exe- 
cution. Benedict,  &c.  Mfg.  Co.  o. 
Thayer,  20  Hun,  547. 

HEALTH. 

State  board  of  health  established. 
L.  1880,  p.  465,  c.  322. 

HIGHWAYS. 

Regulations  applicable  to  towns 
assessing  at  less  than  five  dollars 
per  acre.  L.  1880,  p.  226,  c.  114; 
amending  L.  1875,  c.  481. 

Laying  out  through  wild  lands. 
L.  1880,  p.  296,  c.   175. 

Sidewalks  in  unincorporated 
villages.      L.  1880,  p.  446,  c.  805. 

Appointment  of  overseers.  L. 
1880,  p.  713,  c.  503;  amending  L. 
1865,  c.  522,  %1\  R.  a.  pt.  1,  c. 
16,  tit.  1. 

Ovcrseer^s  compensation;  labor, 
commutation  ana  penalties.  £. 
1880,  p.  449.  c.  808;  amending  B. 
a.  pt.  1,  c.  16,  art.  1,  tit.  1,  Sf  IS, 
85,  8&-40,  45. 

Requisites  of  notice  of  appeal 
from  the  decision  of  highway  com- 
missioners. Rector  e.  Clark,  78 
N.  Y.  21. 

Fees  oi  referees  on  appeal. 
People  ex  reL  Scott  o.  Orange  Co., 
20  Hun,  196. 

Presumption  as  to  ground  of  de* 
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cisioii  of  lower  court.    Hector  v. 
Clark,  78  iV.  T.  31. 


Floating  timber  on  streams, 
regulated.     L.  1880,  p.  752,  c.  583. 

Processions  and  parades  regu- 
lated. L.  1880,  p.  145,  c.  42, 
amending  L.  1872,  c.  500,  §  8. 

HOMICroE. 

Murder  in  attempting  rape. 
Buel  V.  People,  78  N,  T.  492. 

Evidence  of  motive.  Pierson  9. 
People,  79  iV.  r.  424. 

HOSPITAL. 

Required  by  mandamus  to  correct 
death  register.  People  ds  rel, 
Haasc  v.  Gkrman  Hospital,  S  Ahb, 
If.  C.  332. 

HUSBAND  AND  WIFE. 

Bills,  notes  and  checks ;  lis  i^en- 
dens.  Little  v.  Rawson,  8  Abb,  If, 
C,  353. 

Husband^s  consent  under  tempo- 
rary act  of  1860.  Wing  v,  Schram, 
79^.  r.  619. 

Consideration  of  transfer  be- 
tween. Syracuse,  &c.  Co.  o.  Wing, 
30  Hun,  306. 

Husband's  conveyance  to  wife. 
Thompson  v.  Commissioners,  79  iV. 
T,  54. 

Husband  liable  on  his  promise, 
for  goods  sold  his  wife.  Mott  v , 
Orunhut,  8  IkUy,  544. 

Replevin  between  after  separa- 
tion. Howland  o.  Howland,  30 
Bun,  473. 

Married  woman  as  surety  on 
recognizance.  People  o.  Williams, 
8  Daly,  364. 

Wife's  civil  liability  for  aiding 


in  fraud.     National  Trust  Co.  v. 

Gleason,  77  N,  Y,  400. 

Power  to  make  voluntary  parti- 
tion.    L.  1880,  p.  676,  c.  472. 

Criminal  liability  of  wife  aiding 
husband.     Seller  v.  People,  77  N, 

r.  411. 

IMPRISONMENT. 

Requisites  for  proceedings  for 
discharge.  Matter  of  Roberts,  8 
Dolt/,  95. 

Requisites  for  proceedings  for 
discharge:  what  debts  may  be  dis- 
charged; effect  of  bankruptcy; 
proceedings  not  just  and  fair. 
Matter  of  Fowler,  8  Daly,  548. 

Discharge  for  bankruptcy. 
Matter  of  Fitzgerald,  8  Daly,  188. 

Release  on  account  of  illness. 
Moore  v.  McMahon,  30  Bun,  44. 

INDIANS. 

Bribery  of.  L,  1880,  p.  801,  c. 
184. 

INDICTMENT. 

When  lies  on  penal  statute. 
People  V.  Hislop,  77  K  Y.  331; 
affirming  People  ess  rel,  Hislop  v. 
Cowles,  16  Hu?i,  577. 

Allegation  of  offense  committed 
by  numerous  acts;  misnomer  of 
third  person.  Cowley  v.  People, 
8  Abb.  iV.  C.l. 

Defect  in  caption;  designation 
of  instrument  forged.  Gray  v. 
People,  31  Bun,  140. 

For  perjury  before  referee. 
Eighmy  v.  People,  79  iV.  Y.  547. 

Form  of,  for  larceny.  Miller  v. 
People,  31  Bun,  448. 

Woman  pleading,  presumed  solo. 
Seller  v.  People,  77  N,  Y.  411. 
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KFANT. 

May  recover  rent  or  dispossess 
after  of  age.  People  e.  Ingersoll,  20 
Hun,  316;  &  C,  58  Bow.  iV.  851. 

Petition  for  sale  of  lands.  Cole 
e.  Gourlay,  79  JT.  r.  527. 

Form  of  guardian's  deed.  Cole 
».  Gonriaj,  79  JV.  T,  527. 

INJUNCTION. 

AgtlwT^  corporation.  Kittredge 
•.  Kellogg  Bridge  Co.,  8  Ahb.  N.  C. 
16a 

Against  noise  in  apartment 
house.  Pool  •.  Coleman,  8  Daly, 
118. 

Against  action  in  another  State. 
Kittle  V.  KiUle,  8  Daly,  72. 

INSANE. 

Investigation  as  to,  and  custody 
of,  indigent  insane.  L.  1880,  p. 
286,  c  164;  amending  L.  1874,  c. 
446,  dt.  1,  art.  1,  §§  14,  15. 

When    action    maintainable    on 

contract  of.     Mut.  Life  Ins.  Co.  «. 

Hunt,  79  -y.  r.  541. 

Compelling  specific  performance. 
JL  1880,  p.  611,  c.  423;  amending 
B.  S,  pt.  2,  c.  5,  tit.  2,  §  23.* 

Petition  for  sale  to  pay  dower,  L. 
1880,  p.  697,  c.  487;  amending  L, 
1870,  c.  717.  Compare  Code  Civ. 
Pro.  S  ^362,  and  L.  1880,  c.  245, 
§  1,  subd.  46;  repealing  L,  1870, 
0.  717. 

INSOLVENCY. 

Effect  on  State  law  of  United 
States  bankrupt  law.  Boese  d. 
King,  78  N.  7.  471. 

Fraud  as  against  creditors,  bars 

*  Section  22  seems  to  be  intended 
instead  of  23. 

But  the  title  itself  was  repealed 
by  L.  1880,  c.  245,  §  1,  subd.  2,  and 
new  provisions  then  went  into 
force.  Code  Civ.  Pro.  §S  2845- 
2355. 


discharge.  Coffin  v.  Gourlay,  20 
mm,  808. 

Fiduciary  character  of  debt  dofs 
not  prevent  discharge.  Suydam  r. 
Belknap,  20  Hun,  87. 

Application  for  discbarge  from 
execution  after  order  of  arrest; 
jurisdiction.  Devlin  o.  Cooper,  20 
^im,  188. 

INSURANCE. 

Applications;  and  what  are 
fatally  erroneous.  Titus  e.  Glens 
Falls  Ins.  Co.,  8  ALb.  N.  C,  315. 

^'  As  interest  may  appear.^* 
Dak  in  r.  Liverpool,  &c.  Ins.  Co., 
77  N,  y.  600;  affirming  13  Hun^ 
122. 

Policy  on  advances;  total  loss. 
Wright  t.  Williams,  20  Hun,  320. 

Insurable  interest  of  warehouse- 
man. Richmond  «.  Niagara  Fire 
Ins.  Co.,  79  N.  r.  230. 

Policy  taken  out  by  one  for 
another's  benefit.  Necessity  of 
delivery  to  beneficiary.  Qeraty  c. 
Reid,  78  N,  Y.  64. 

Stipulation  for  examination 
under  oath ;  waiver.  Titus  9.  Qlens 
Falls  Ins.  Co.,  8  Abb.  K  O,  315. 

Renewal  avoided  by  increase  of 
risk.  Bniek  e.  Phoenix  Ins.  Co., 
21  Hun,  542. 

Proper  answer  as  to  title;  errors 
as  to  value;  company's  agent's 
acknowledgment  of  value;  making 
mortgage  without  consent ;  separate 
valuation  of  articles.  Dacey  o. 
Agr.  Ins.  Co.,  21  Hun,  83. 

Limitation  of  time  for  action. 
Hay  «.  Star  Fire  Ins.  Co.,  77  if.  K. 
285;  affirming  13  Hun,  496;  Arthur 
e.  Homestead  Fire  Ins.  Co.,  78  JVl 
T.  462. 

Renewal  of  policy,  void  for  mis* 
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representation.      Titus    v.     Glens 
Falls  Ins.  Co.,  8  AVb,  N.  0,  815. 

Reformation  of  renewal  policy, 
for  fraudulent  insertion  of  new 
clause.    Hay  v.  Star  Fire  Ins.  Co., 

77  K  r.  235;  afSnning  13  Hun, 
406. 

Grounds  of  action  to  cancel 
policy.  Globe  Life  Ins.  Co.  c. 
Reals,  79  N,  Y,  202. 

On  rescinding  for  fraud,  com- 
pany need  not  return  .premiums. 
Flynn  «.  Equitable  Life  Ins.  Co., 

78  H,  T.  568. 

Agent's  right  to  commissions. 
Hercules  Mut.  Life  Assur.  Society 
V,  Brinker,  77  N.  Y,  485. 


Marine :  Effect  of  indorsements 
providing  for  an  increased  premium 
is  case  of  delay  beyond  a  specified 
time,  at  an  intermediate  port. 
Arnold  v.  Pacific  Mut.  Ins.  Co.,  78 
K  Y.  7. 

Length  of  delay  permitted  at  an 
intermedisite  port.  Arnold  «. Pacific 
Mut.  Ins.  Co.,  78  N,  Y.  7. 

What  is  deviution.  Arnold  v. 
Pacific  Mut.  Ins.  Co.,  78  K  Y.  7. 

Rights  under  an  open  policy  of 
marine  insurance,  when  there  has 
been  a  mistake  ih  the  report  of  the 
property  coming  under  the  policy. 
Arnold  o.  Pacific  Mut.  Ins.  Co.,  78 
N,  Y.  7. 

Marine  total  loss.  Burt  v. 
Brewers*,  &c.  Ins.  Co.,  78  iV.  Y. 
400. 


Fire  policy.  Loss  payable  to 
mortgagee;  clause  avoiding  policy 
in  case  of  litigation  applies  to  fore- 
closure. Titus  V.  Gleus*  Falls  Ins. 
Co.,.SAhb.  K  C.  315. 

Ownership  of  purchaser  in  pos- 
session.      Pelton     V.    Westchester 


Fire  Ins.  Co.,  77  Jf.  Y,  605;  afllrm- 
ing  13  Hun,  28. 

Other  insurance  not  consented 
to.  Richmond  «.  Niagara  Fire  Ins. 
Co.,  79  2f.  Y  280. 

Use  of  kerosene  oil.  Bennett  o. 
North  British,  &c.  Ins.  Co.,  8 
Dalfj,  471. 

Waiver  of  condition  by  agent^s 
omission  from  policy.  Richmond 
p.  Niagara  Fire  Ins.  Co.,  79  JV.  F. 
230. 

The  mortgagee's  remedy,  where 
mortgagor  refuses  to  make  proof 
of  loss.  Graham  «.  Phcenix  Ins. 
Co.,  77  N,  Y.  171;  afllrming  12 
Hun,  446.     See  also  17  Hun,  156. 

Proof  of  loss  under  insurance  for 
mortgagee;  waiver  of  objection. 
Graham  v.  Firemen's  Ins.  Co.,  8 
Daly,  421. 

Certificate  of  the  notary  *'  nearest 
to  the  place  of  fire."  Gilligan  v. 
Commercial  Fire  Ins.  Co.,  20  Hun, 
93. 


Life :  Agent  of  insured,  or  of  the 
company.  Flynn  v,  Equitahle 
Life  Ins.  Co.,  78  iV.  Y.  568. 

Delivery  of  application;  false 
answers.  Edington  «.  ^tna  Life 
Ins.  Co.,  77  iV.  Y.  564;  reversing  18 
Hun,  543. 

Wife's  interest  in  policy:  void 
assignment.  Fowler  v.  Butte rly, 
78  N.  r.  68. 

Rights  of  wife  in  endowment 
policy  payable  to  her  in  case  of  her 
husband's  death.  Geraty  v,  Reid, 
78  N.  Y.  64. 

Temperate  habits.  McGinley  v. 
U.  8.  Life  Ins.  Co.,  8  Daly,  390. 

Inquiry  as  to  disease;  and  an- 
swer. Flynn  v.  Equitable  Life 
Ins.  Co.,  78  N,  Y.  508. 
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Waiver  without  consideration. 
Prentice  c.  Knickerbocker  Life  Ins. 
Ck>.,  77  N.  r.  488;  affirming  43 
aiper,  Ct.  (/.  d  A)  852. 

Action  on  lapsed  life  policy; 
relation  between  policy-holder  and 
mutual  company.  Taylor  o.  Char- 
ter Oak  life  Ins.  Co..  8  Ahb,  if.  C. 
831. 

Rights  of  holders  of  unmatured 
policies  in  dissolved  life  insurance 
companies.  People  v.  Security 
life  Ins.,  Ac.  Co.,  78  N,  T,  114. 

Value  of  policy ;  how  computed 
when  policy-holder  has  died  after 
the  appointment  of  the  receiver, 
but  before  the  expiration  of  the 
time  for  the  presentment  of  claims. 
People  «.  Security  Life  Ins.,  «&c. 
Co.,  78  JV:  r.  114,  129. 

Rights  of  holders  of  matured 
death  claims,  on  dissolution  of  in- 
solvent company.  People  o.  Se- 
curity life  Ins.,  &c.  Co.,  78  if.  T. 
114,  128. 

Value  of  annuities,  how  com- 
puted. People  «.  Security  Life 
Ins.,  Ac.  Co.,  78  if.  T.  114,  128. 

Value  of  unmatured  paid-up 
policy.  People  v.  Security  Life 
Ins.,  Ac.  Co.,  78  If.  T.  114,  127. 

Value  of  unmatured  life  insur- 
ance policies,  how  estimated.  Peo- 
ple «.  Security  Life  Ins.,  &c.  Co., 
78  if.  r.  114. 

Rights  of  policy-holders  of  in- 
solvent life  insurance  company  who 
have  given  notes  in  part  payment 
of  premiums.  People  «.  Security 
Life  Ins.,  Ac.  Co.,  78  HT.  Y.  114, 
127. 


Marine  companies  may    amend 
charter.    L,  1880,  p.  840,  c.  222. 
Qeneral  act  for  county  co-opera- 


tive insurance  companies.  L.  1880, 
p.  640,  c.  862. 

Organization  of  county  and  town 
co-operative  companies.  L.  1880, 
p.  572,  c.  897;  amending  L.  1879, 
c.  287. 

X.  1853,  c.  468,  J  21,  as  to  pi«- 
ezisting  companies, — amendea  by 
X.  1880,  p.  615,  c.  427. 

Admission  of  fire  and  marine  in- 
surance companies  from  foreign 
countries.  L.  1880,  p.  015,  c. 
428. 

Joint  stock  companies  under  X. 
1840  or  1858  may  insure  against 
lightning.    L,  1880,  p.  656,  c.  458. 

Taxation  of.  L.  1880,  p.  754,  c. 
584. 

Proceedings  after  company  has 
been  declared  insolvent.  Attorney 
General  «.•  Atlantic  Mut.  Life  Ins. 
Co.,  77  N,  T.  836;  dismissing  ap- 
peal from  15  Hufij  84. 

Superintendent  may  receive  U. 
S.  or  N.  Y.  4  per  cent,  bonds. 
L,  1880,  p.  Ill,  c.  22. 

Duties  of  receiver.  L.  1880,  p. 
290,  c.  168;  amending  2  X.  1869, 
c.  902,  §  8. 

Mode  of  dissolution  and  appoint- 
ment of  receiver;  powers  of  a  re- 
ceiver. Attorney  General  v.  Guar- 
dian Life  Ins.  Co.,  77  N.  T,  272. 

Effect  of  notice  to  present  claims 
against  insolvent  insurance  com- 
pany. People  «.  Security  life  Ina. 
Co.,  7S  iV:  Y,  114. 

Fire,  and  fire  and  inland  naviga- 
tion companies'  reports ;  receivers* 
duties.    L.  1880,  p.  222,  c.  110. 

Conduct  of  receiver  of  insolvent 

life  insurance  company,  by  what 

laws  governed.     People  «.  Security 

Life  Ins.,  Ac.  Co.,  78  K  Y.  114. 

INTEREST. 

Law  of  what  State  controls  on 
charge  of  legacy  in  foreign  wOl. 
Brown  o.  Bjsapp,  79  A*.  Y,  186. 
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On  unliquidated  damages.  White 
•.  MiUer,  78  HT.  T.  893. 

JOINT  DEBTORS. 

The  act  of  1838  applies  to  the 
statutory  joint  and  several  liability 
of  stockholders.  Herries  t?.  Piatt , 
21  Hun,  182. 

JOmT  LIABILITY. 

For  money  received  by  fraud. 
National  Trust  Co.  v.  Gleason,  77 
N,  Y,  400. 

For  polluting  stream.  Chipman 
».  Palmer,  77  JV.  F.  51;  affirming 
0  Eun,  517. 

JOINT  STOCK  COMPANIES. 

Limit  of  property.  Howell  v, 
Earp,  21  Hun^  393. 

JUDGES. 

Consanguinity  or  affinity.  Mat- 
ter of  Dodge,  &c.  Mfg.  Co..  77  JT. 
T,  101 ;  reversing  14  Hun,  440. 

Disqualification    of,    as   referee. 

Countryman  v.  Norton,  21  Hun,  17. 

Removal  of  inferior  justices.  X. 
1880,  p.  521,  c.  354. 

JUDGMENT. 

What  may  be  docketed  on  judg- 
ment in  action  for  accounting. 
Geery  «.  Geery,  79  N.  T.  565. 

Effect  of,  against  manufacturing 
corporation.  Lewis  v,  Armstrong, 
8  ASb.  iV.  C.  385. 

Offer  of,  by  attorney.  Riggs  v. 
Waydell,  73  K  Y.  586. 

Damages  recoverable,  though 
equitable  relief  fails.  Matthews  o. 
Del.  &  Hudson  Canal  Co.^  20  Hun, 
427. 

In  arrest  case,  in  district  court. 
Coles  n,  Hannigan,  8  Daly,  43. 

Liens  saved,  on  motion  to  cancel 


after  discharge.      Popham  v.  Bar- 
retto,  20  Hun^  200. 

How  obtained  on  frivolous 
pleading.  Decker  «.  Kitchen,  21 
Hun,  332. 

To  reach  collaterals,  not  allowed 
in  action  on  statute  liability  of 
stockholders.  Agate  v.  Sands,  8 
Daly,  66. 

Death  after  oral  decision.  Fulton 
c.  Fulton,  8  -4».  N.  C.  210. 

Assignment  of  part.  Dougherty 
c.  Gardner,  8  Abb.  N.    0.  224. 

Confession  of,  as  a  merger  of 
cause  of  action.  Field  o.  Bland,  8 
Ahb.  K  C.  221. 

Notice  of  appearance,  to  prevent 
ex  parte  application  for.  Douglas 
V.  Haberstro,  8  Abb,  JV.  C,  230. 

Reversal  of,  does  not  reinstate 
order  of  arrest.  People  ex  rd. 
Roberts  v.  Bowe,  8  Abb,  JT.  0. 
234. 

JUDICIAL  SALE. 

Requisites  of  notice.  Hoffman 
V.  Burke,  21  Hun,  580. 

Setting  aside.  Fisher  v,  Hersey, 
78  N.  Y.  387. 

Doubtful  title.  Jordan  v.Poillon, 
77  i\r.  Y  518;  Argall  «.  Raynor,  20 
Hun,  267. 

JURISDICTION. 

Courts  have  not  of  claim  against 
State.  People  v,  Denison,  8  Ahb, 
N,  a  128. 

Of  foreign  trespass  to  lands. 
De  Courcy  c.  Stewart,  20  Hun,  561. 

Of  action  to  reach  assets  in 
bankruptcy.  Griswold  v,  Watkins, 
20  Hun,  114. 

By  State  court,  of  action  by  as- 
signee in  bankruptcy.  Ausley  v, 
Patterson,  77  N,  Y,  156. 

Of  action  affecting  literary  prop- 
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erty.     Potter   «.    McPherson,    21 
Hun^  559. 

Of  surrogate;  disqualificatioDs. 
Wigand  «.  Dejonge,  8  Atib.  K  C, 

Of  action  to  enforce  charge  in 
foreign  will.  Brown  c.  Knapp,  79 
N.  r.  186. 


What*  is   somnder.     Smitii 
Wheeler,  8  DaLy,  135. 


JURY. 

Exemption  of  physician,  &c. 
L.  1880,  p.  172,  c.  67;  amending 
Code  Civ.  Pro.  §  1U81,  subd.  2. 

County  clerk^s  duty  as  to  jury 
papers  in  criminal  cases.  L.  1880, 
p.  232,  c.  122;  amending  R,  8.  pt. 
4,  c.  2,  tit.  4,  art.  1,  §  6. 

In  BuflEalo.  L.  1880,  p.  650,  c. 
445;  amending  Code  Civ.  Pro.  § 
803. 

Section  1039  of  Code  of  Civil 
Procedure,  amended  byZ.  1880,  p. 
2J8,  c.  108. 

JUSTICES'  COURTS. 

Amendment  after  issue;  execu- 
tion against  person.^  Gilmore  e. 
Barnett,  20  Hun,  514. 

Security  for  costs.  Mellen  «. 
Hutchins,  8  Abb.  If.  C.  228. 

No  reversal  unless  injustice  is 
done.  Crook  v.  Harper,  8  Daly,  53. 

JUSTICES  OP  THE  PEACE. 

Official  bonds.  L.  1880,  p.  839, 
c.  221. 

Omission  to  take  oath  cured. 
X.  1880,  p.  504,  c.  341. 

LAITOLORD  AND  TENANT. 

Implied  monthly  tenancy  in  New 
York.  Wilson  v.  Taylor,  8  Daly, 
253. 

Obligation  to  repair  water  pipes. 
West  Side  Savings  Bank  t.  Newton, 
8  Daly,  332. 

Tenant's  estoppel.  Territt  v, 
Cowenhoven,  79  IT.  T,  400. 


LARCENY. 

In  conversion  of  goods  by  bailee. 
Collins  0.  Ralli,  20  Hun,  246. 

Taking  money  in  fun.  Devine 
«.  People,  20  Hun,  98. 

LEASE. 

Counterparts;  duplicates;  evi- 
dence; new  agreement;  principal 
and  agent  Nicoll  «.  Burke,  8 
8  Alb.  N.  C.  218. 

Rights  to  use  of  Croton.  West 
Side  Savings  Bank  v.  Newton,  8 
Daly,  332. 

Covenant  in,  to  pay  mortgage. 
Hume  tj.  Hendrickson,  79  N.  F. 
117. 

Effect  and  construction  of  cer- 
tain covenants  to  repair.  Hartford, 
&c.  Steamboat  Co.  v.  Mayor,  &c.  of 
N.  Y.,  78  N.   T.  1. 

Successive  leases,  covenants  for 
renewal  and  to  puy  for  building. 
Orphan  Asylum  r.  Waterbury,  8 
Daly,  35. 

Re-entry  on  forfeiture.  Allegany 
Oil  Co.  «.  Bradford  Oil  Co.,  21 
Han,  26. 

Rescission  by  collusion  with 
paramount  authority,  no  defense 
to  liability  for  rent.  Mattoon  r. 
Monroe,  21  Htm,  74. 

LEGACY. 

Conversion  of  fund  by  testator. 
Dowd»s  Will,  8  Alib.  N.  C.  118. 

Right  of  consumption  by  life 
tenant.  Flanagan  v.  Flanagan,  8 
Ahb.N.  a  413. 

Legacy  charged  on  real  estate. 
Manson  «.  Manson,  8  Abb.  N.  C 
128. 
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Cluirge  by  residuary  clause.  For- 
ster  r.  Civill,  20  Hun,  289. 

Interest  on  legacy  to  infant. 
Brown  f>.  Knnpp,  70  N,  Y.  186. 

CImrge  binding  on  legatee  ac- 
cepting. Brown  v.  Knapp,  79  JIT. 
F.  136. 

LEGISLATION. 

Power  of   legislature   to  create 

inferior    local    courts.     Geraty    v. 

Reid,  78  N,  T.  64. 

Publication  of  concurrent  resolu- 
tions.    L,  1880,  p.  163,  c.  60. 

LICENSE. 

To  use  a  patented  article. 
Wooster  v.  Sandman,  8  Daily,  218. 

LIMITATIONS. 

Part  payment  indorsed;  joint 
debtors.  Hnlbert«.  Nichol,  ^OHuny 
454. 

What  is  mutual,  open,  current 
account.      Green   e.   Disbrow,   79 

N.  r.  1. 

Of  action  to  charge  trustee  of 
corponition.  Losee  v.  Bullard,  79 
JT.  r.  404. 

Of  action  against  trustees,  for 
failing  to  file  a  report.  Duckworth 
V.  Roach,  8  Daly,  159. 

Of  action  for  negligence.  Dubois 
V.  Kingston,  20  J7«n,  500. 

Of  action  for  false  imprisonment 
runs  from  end  of  Imprisonment. 
Dusenberry  v.  Keiley,  8  Daly,  637. 

Where  devisee  is  a  minor.  Cole 
«.  Gourlay,  79  N.  T.  527. 

Limitation  of  time  for  action  for 
divorce  for  impotence.  Allen  v. 
Allen,  8  Abb,  N.  C.  175,  187,  note. 

Statute  of,  eluded  by  amend- 
ment. Hatch  0.  Central  National 
Bauk,  78  N.  T.  487. 


Delivery  of  sunmions  to  sheriff; 
amendment.  Shaw  v.  Cock,  78  iV. 
F.  194. 

LIQUORS. 

Intoxicating  liquors  in  certain 
public  institutions,  forbidden.  L. 
1880,  p.  616,  c.  429. 

LIS  PENDENS. 

Husband  and  wife;  bills,  notes 
and  checks.  Little  v,  Rawson,  8 
Abb,  K  C.  253. 

LITERARY  PROPERTY. 

In  manuscript  and  title.  Potter 
«.  McPherson,  21  Hun,  559. 

LOAN  COMMISSIONERS. 

Validity  of  sale,  and  title  of 
commissioners.  Thompson  v.  Com- 
missioners, 79  iV.  F.  54. 

Interest  reduced  to  6  per  cent. 
Z.  1880,  p.  726,  c.  517;  amending 
B,  8.  pt.  1,  c.  9,  tit.  14,  §  20.* 

LONG  ISLAND  CITY. 
See  MnniciFAL  Corforatioks. 

LOTTERY. 

What  is :  foreign  law.  Kohn  v. 
Eoehler,  21  Hun,  466. 

MALICIOUS  MISCHIEF. 

By  letters  or  postals.  L.  1880, 
p.  825,  c.  209. 

MALICIOUS  PROSECUTION. 

Malicious  lis  pendens.  Smith  v. 
Smith,  20  Hun,  555. 

Evidence  of  probable  cause ;  ad- 
vice of  counsel.  Turner  v,  Din- 
negar,  20  Hun,  465. 

♦  There  is  no  title  14  in  the  orig- 
inal chapter,  but  one  so  called  in 
the  sixth  edition.  The  section  ap- 
parently intended  is  section  18  of 
L.  1837,  c.  150.     22  Alb.  L,  J.  440. 
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Effect  of  favorable  termination. 
Barber  v.  Ooold,  20  Hun,  446. 

MANDAMUS. 

Person  entitled  to  be  hired  by 
common  oouncily  when  not  entitled 
to  mandamus.  People  ex  ret.  Fran- 
cis «.  Common  Council  of  Troy,  48 
K  r.  88. 

To  correct  registry  of  death. 
People  dv  rd,  Haase  «.  German 
Hosptal,  8  ASb.  Jf.  C.  882. 

To  compel  inspection  of  books 
of  benevolent  association.  People 
ex  rd,  Aaronson  «.  Scheel,  8  Abb, 
19.  a  842. 

To  compel  city  to  pay  contract- 
or's order.  People  ex  rd.  Dannat 
V.  Comptroller,  77  iV.  F.  45. 

Misappropriation  by  predecessor 
no  excuse  for  present  incumbent. 
People  ex  rel.  Dannat  t.  Comp- 
troller, 77  K  T.  46. 

As  to  title  to  office.  People  ex 
rd.  Kelly  u.  Brooklyn,  77  N.  Y. 
508. 

When  discretionary.  Matter  of 
Dederick,  77  N.  7.  595 ;  People  ex 
rd.  Gkis  Light  Co.  9.  Common 
Council  of  Syracuse,  78  N.  T,  56. 

What  delay  will  not  bar  right  to 
writ.  People  ex  rel.  Gas  Light  Co. 
V.  Common  Council  of  Syracuse, 
78  K  r.  56. 


MANUPACTURma 
NIBS. 


COMPA- 


Act  of  1848  extended  to  water 
companies.     X.  1880,  p.  197,  c.  85. 

Objects  of  incorporation  under 
general  act.  X.  1880,  p.  863,  c. 
241. 

Corporations  formed  under  gen- 
eral act  of  1848,  and  amendments, 
^.,  exempt  from^.  8.  pt.  1,  c.  18, 
tit.  4,  f  S  5,  6,  8. 

Assent    to    mortgage;     receiver 


may  set  aside  mortgage.  Tail  v. 
Hamilton,  20  Hun,  855.  ' 

Part  of  several  stockholders  may 
be  released  under  L.  1888.  Herries 
«.  Piatt,  21  Hw,  182. 

Liability  for  false  report;  assign- 
ment of  debt.  Pier  0.  G^rge,  20 
Hun,  210. 

What  debts  trustees  liable  for, 
on  failure  to  file  report.  Duck- 
worth «.  Roach,  8  Ikdy^  159. 

Nature  of  trustees*  liability  for 
false  report.  Anderson  «.  Bpeers, 
8  Abb.  N.  C.  882,  455. 

Liability  of  trustees  for  failure 
to  file  annual  report.*  Lewis  r. 
Armstrong,  8  AJbb.  N.  C.  885. 

Limitation  as  to  liability  of 
trustees.  Losee  o.  Bullard,  79  JVl 
r.  404. 

Trustee's  individual  liability  for 
debts  in  excess  of  capital,  how  en- 
forced. Anderson  v.  Bpeers,  21 
Hun,  568. 

MARINK  COURT  OP  NEW 
YORK. 

Jurisdiction  as  to  executors,  ^. 
People  ex  rd.  Egan  «.  Marine  Court, 
8  Alb.  N.  O.  877. 

Power  of  common  pleas  on  ap- 
peal from.  Farley  v.  Lyddy,  8 
Daly,  514. 

What  questions  determined  oa 
appeals  in  common  pleas.  McEteere 
tJ.  Little,  8  Bdly,  167. 

Appeal  from  order  for  new  trial ; 
stipulation.  Gordon  «.  Hartman, 
79  N.  Y.  221. 

Order  reversing  order  for  new 
trial  and  ordering  judgment,  final, 
and  appealable  to  court  of  common 
pleas.  Merceron  v.  Fowler,  8 
Daly,  586. 

*  See  Addenda,  p.  455. 
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Appeal  from  order  for  uew  trial ;  Constraction  of  New  York  act. 
stipulation;  prohibition.  People  Smith  v.  Baily,  8  Dah/y  128; 
ex  rel  Salke  v.  Talcott,  21  Sttn."  Fogarty  v.  Wick,  8  Daly,  166; 
591.  Hcckman  p.  Pinkney,  8  Dalyy  466. 


MARRIAGE. 

Between    nephew     an4     aunt. 

Campbell  v.  Crampton,  8  Abb.  N, 

0,  863. 

Divorce. 

MASTER  AND  SERVANT. 

Discharge  for  cause.  Qreen  v. 
Edgar,  21  Hun,  414. 

Negligence  of  fellow  servant  in 
repair  of  machine.  Murphy  o. 
Boston  &  Albany  R.  R.  Co.,  8  Alib. 

N.  a.  41. 

Fellow  servant  or  superior  officer. 
McCosker  v.  Long  Island  R.  R.  Co., 
21  Hun,  600. 

MAYHEM. 

Punished.  Z.  1880,  p.  658,  c. 
449;  amending  H,  8,  pt.  4,  c.  1,  tit. 
2,  art.  2,  {  27. 

MECHANICS*  LIEN. 

In  the  cities  of  this  State.  X. 
1880,  p.  695,  c.  486. 

On  oil  wells.  X.  1880,  p.  641, 
c.  440. 

Those  furnishing  material  from 
another  State,  when  not  entitled  to 
lien.  Birmingham  Iron  Foundry 
V.  Glen  Cove  Starch  Mfg.  Co.,  78 
N,  Y.  80. 

Personal  judgment,  when  al- 
lowed. Weyer  ©.  Beach,  79  N.  T, 
409. 

Right  of  sub-contractor  to  money 
paid  by  a3signee  to  discharge  lien. 
Murry  o.  Hutcheson,  8  Abb,  N,  O. 
428. 

In  Buffalo,  regulated.  X.  1880, 
p.  264,  c.  148. 

Construction  of  Kings  county 
act.    Fox  ©.  Kidd,  77  JT.  F.  489.    |lantic  National  Bank,  77  i^  F.  804. 

Vol.  VIIL-na2 


Construction  of  Queens  county 
act.  Burkitt  o.  Harper,  79  N.  >\ 
273. 

Construction  of  Westchester  act. 
Husted  V.  Mathes,  77  N.  T.  888. 

IklERGER. 

Of  cause  of  action  on  agreement 
for  sale,  by  confession  of  judgment. 
Field  «.  Bland,  8  Abb,  N.  (7.  221. 

MILITIA. 

Military  code,  amended.  X.  1880, 
p.  778,  c.  647. 

« 

MINING  CORPORATION. 

Incidental  powers  of  mining 
corporations.  Foote  v.  Beecher,  78 
N,  T.  155. 

MISNOMER 

In  notice  to  produce  claim  to  ex- 
ecutor. Cornes  v,  Wilkin,  79  N. 
T.  129. 

In  indictment.  Cowley  «•  Peo- 
pla,  8  Abb.  N.  0.  1. 

MISTAKE. 

Renewal  draft,  paid  under  mis- 
take as  to  application  of  original. 
South  wick  V.  First  National  Bank, 
20  XTim,  849. 

MONEY. 

Title  to,  received  in  good  faith. 
Stephens  v.  Board  of  Education,  79 
N.  T.  183. 

MONEY  LENT. 

Oral  evidence  as  to  who  was  bor- 
rower by  check.     Pierson  v.  At- 
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MONET  RECEIVED. 

Exaction  of  tolls  by  agent.  Ed- 
monds 9.  Abeel,  20  BuUj  441. 

Yolantary  payment  to  officer 
with  process.  Ck>ady  v.  Curry,  8 
Daly,  68. 

Grounds  of  action.  National 
Trust  Co.  «.  Gleason,  77  JVl  F.  400. 

MORTGAGE. 

Validity  of,  to  secure  illegal  dis- 
count. Pratt  9.  Eaton,  79  if.  T. 
449. 

Of  cemetery  lot  after  interment, 
void.  Thompson  o.  Hickey,  8  Abb. 
if.  a  159. 

To  secure  coupon  bonds;  re- 
issue of  bonds;  payment  of  cou- 
pons. Bockes  «.  Hathom,  20  Huit, 
SOS.  See  another  decision  in  17 
Eun,  87. 

Deed  intended  as.  Morris  «. 
Budlong,  78  if.  F.  648. 

When  mortgagee  entitled  to 
rents  and  profits.  Argall  v.  Pitts, 
78  K  F.  239. 

Assignment  of,  without  bond. 
Raynor  v.  Raynor,  21  J5t<n,  86. 

Mortgagee  not  bound  to  fore- 
close; liability  as  to  taxes,  &c. 
Marshall  v.  Davies,  78  if.  F.  414. 

Right  of  mortgagee  to  acquire 
adverse  claim.  Cornell  o.  Wood- 
ruff, 77  if.  F.  203. 

Action  on  guaranty,  at  same  time 
as  foreclosure.  Schaaf  «.  O^Brien, 
8  Dalf/^  181. 

Priority  over  mortgage  to  secure 
advances.  Ackerman  «.  Hunsicker, 
21  .Sun,  63. 

Oral  agreement  for  release ;  rights 
of  assignee.  Smyth  «.  Enidcer- 
bocker  Life  Ins.  Co.,  21  Eun^  241. 

Leave  to  continue  suit  on  bond 


brought  without  leave.      Earl  t, 
David,  20  ffun,  527. 

Giving  note  for  arrears  of  inter- 
est, not  payment  as  against  grantees 
of  equity.  Feldman  v,  Beier,  78 
if  F.  293. 

Investment  of  funds  in  court,  and 
transfers  thereof.  Chesterman  «. 
EyUind,  8  Aib.  if  C.  92. 

Parties;  and  the  effect  of  assomp- 
tion.     Root «.  Wright,  21  Run,  844. 

Assumption,  will  not  sustain  an 
action  by  grantor.  Ayers  «.  Dixon, 
78  If.  F.  818. 

Assumption,  by  purchaser  of 
part  of  premises;  dischargeable  by 
his  grantor.  Judson  «.  Dada,  79 
N.  F.  873. 

Action  on  covenant  in  lease  to 
pay  mortgage.  Hume  «.  Hendrick- 
son,  79  if  F.  117. 

Assumption  clause  fraudulently 
inserted  in  deed.  Kilmer  «.  Smith, 
77  if  F.  226 ;  affirming  43  Super, 
Ct,  {J,  dk  8,)  461. 

Assumption  inserted  in  deed  by 
mistake.  Albany  City  Savings 
Inst  V.  Burdick,  20  Hun,  104. 

Assumption  by  one  not  a  grantee, 
but  only  a  covenantee.  Dunning 
V,  Fisher,  20  Bun,  178. 

MOTIONS  AND  ORDERS. 

Non-enumerated  defined.  Peo- 
ple ex  rd.  Mayor  o.  Nichols,  79  If. 
F.  682. 

Not  entertained  merely  to  obtain 
declaration  of  the  court.  Mc- 
Michael  v,  Kilmer,  20  Ewi^  176. 

To  vacate  order  of  arrest,  time 
in  which  it  must  be  decided.  Staf- 
ford V.  Ambs,  8  Abb.  if  O.  287. 

Balance  of  affidavits.  Tilton  «. 
United  States  Life  Ins.  Co.,  8  2M^, 
84. 
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Orders  of  court  by  n  judge  in 
first  district  Boucicault «.  Bouci- 
cauU,  21  ffun,  431. 

A  void  judgment,  not  merely 
irregular,  within  rule  87.  Decker 
r.  Kitchen,  21  Jlun,  5)32. 

Judgment  against  infant  not 
more  irregularity.  Peck  v.  Coler, 
20^ttn,  634. 

MUNICIPAL    CORPORATIONS. 

Special  public  officers  as  agents 
of,  or  of  the  State.  Sage  v.  City 
of  Brooklyn,  8  Alb.  JV.  (7.  279,  280, 
note.  < 

Misappropriation  by  predecessor 
no  excuse  for  present  incumbent. 
People  £z;r«Z.  Dannat  v.  Comptroller, 

77  iV:  r.  45. 

Estoppel  of  municipal  corpora- 
tion by  officer's  admission.  Curnen 
V.  Mayor,  &c.  of  N.  Y.,  79  Jf.  F. 

Ml. 

Appointment  of  district  telegraph 
police.     L,  1880,  p.  200,  c.  90. 

Common  conncil,  when  cannot 
be  compelled  by  mandamus  to  act 
in  a  particular  way.  People  ex  rd, 
Francis  v.  Common  Council  of 
Troy,  78  K  T.  83. 

Right  to  question  corporate  ex- 
istence of  railroad  company.  Brook- 
lyn Steam  Transit  Co.  v,  Brooklyn, 

78  K  r.  524. 
Effect  of  limit  on  power  to  lease. 

Smith  «.  Newburgh,  77  JV.  T,  130. 

Regulation  of  tenement  and 
lodging  houses  in  New  York  and 
Brooklyn.  L.  1880,  p.  375,  c.  899; 
amending  2  L.  1867,  c.  908,  §  13, 
and  L,  1879,  c.  504,  §  5. 

Licenses  to  trading  canal-boats. 
X.  1880,  p.  444,  c.  302;  Jd.  p.  G20, 
c.  434. 


Terms  of  public  i)roposals.  flat- 
ter of  Mahnn,  20  ffun^  801.  Said 
in  20  IIuTif  XXX i v.,  to  have  been 
affirmed,  April  13,  1880,  without 
opinion. 

Contract,  with  reservation  of 
power  to  change;  modification; 
omission  to  invite  proposals.  Kings- 
ley  V.  Brooklyn,  78  N.  F.  200. 


May  prohibit  slaughtering.  Cro- 
nin  V.  People,  20  Ilun,  137. 

Liability  as  to  sewage.  Noonan 
V.  Albany,  70  N.  Y,  470. 

Duty  of,  in  regard  to  keeping 
piers  in  repairs.  Hartford  &  New 
York  Steamboat  Co.  «.  Mayor,  &c, 
of  N.  Y.,  78  K  r.  1. 

Necessity  of  demand  before  suit. 
Matter  of  Jetter,  78  N.  T.  001. 

Liability  for  defect;  injury  to 
runaway.  Ring  v,  Cohoes,  77  JV. 
T,  83;  reversing  13  Eun,  76. 

Distinction  between  limit  of  ap- 
propriation and  of  cost.  Kingsley 
r.  Brooklyn,  78  JV.  F.  200. 

Tax-payer^s  action  against  frauds 
and  embezzlement.  L.  1880,  p. 
620,  c.  435 ;  amendmg  L.  1879,  c. 
526,  §§  1,  2.* 

Judgments  against  counties, 
towns,  cities  and  villages,  how 
collected.     Z.  1880,  p.  808,  c.  654. 


Rights  as  t-o  drainage.     Noonan 
V.  Albany,  79  N.  T.  470. 


Requisites  of  proceeding  to  take 
lands;  burden  of  proof.  Matter  of 
Buffalo,  78  y.  r.  362. 

When  municipal  authorities  can- 
not discontinue  proceedings  for  the 
condemnation  of  land.     People  ex 


♦  But  the  act  of  1879  was  an 
amendment  of  L.  1872,  c.  161,  a 
statute  which  was  repealed  by  L, 
1880,  c.  245,  §  1,  subd.  48.  See 
subdivision  9  of  section  3  of  same 
chapter. 
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rcL  Gas  Light  Co.  c.  Common 
Council  of  Syracuse,  78  JV.  T. 
56. 

Awards  payable  out  of  assess- 
ments; order  of  court;  eminent 
domain.  Sage  €.  City  of  Brooklyn, 
8  ul».  JV.  C.  279. 

Rfegularity  of  assessment.  Trow- 
bridge r.  Iloran,  78  N.  F.  439. 

Remedy  for  error  in  assessment. 
Kennedy  d.  Troy,  77  JV.  F.  493; 
reversing  14  HnUy  808. 

Assessment,  not  vacated  unless 
there  is  a  lien.  Matter  of  Santiago 
Lima,  77  N.  F.  170. 

Delay,  when  not  a  bar  to  proceed- 
ings to  vacate  an  assessment  under 
the  act  of  1858  {L.  1858,  c.  313). 
Matter  of  Lord,  78  N.  T,  109. 

Receiving  payment  nf  assessment 
by  mistake.  Curnen  o.  Mayor,  &c. 
of  N.  Y.,  79  JV:  r.  Till. 


Power  of  the  commissioners  to 
prescribe  the  time  when  the  bonds 
shall  become  due.  Syracuse  Sav- 
ings Bank  o.  Seneca  Falls,  21  Hun^ 
804. 

New  York  and  Brooklyn,  and 
the  county,  except  the  town,  of 
Niagara,  exempt  from  bonded  in- 
debtedness law.  £.  1880,  p.  322, 
c.  204;  amending  X.   1878,  c.  75, 

§6. 

Municipalities  in  Chenango, 
Delaware,  Madison,  Ulster,  Sulli- 
van, Cortlandt,  Orange,  Cayuga, 
Osweffo,  and  some  in  Otsego  and 
Oneida,  authorized  to  sell  railroad 
stock.     L.  1880,  p.  110,  c.  21. 

Renewal  of  bonded  indebtedness. 
L.  1880.  p.  12,  c.  12;  amendinsc  L. 
1878,  c'  317,  §  1,  and  L,  1878,  c. 
75. 

Tax-payers'     action     to    enjoin 

municipal  bonds.     Metzger  «.  At- 
tica, &c.  R.  R.  Co.,  79  N.  T.  171. 

Brooklyn,  Rapid  transit  proceed- 


ings. Matter  of  Kings  Co.  Elevated 

Railway  Co.,  20  Hun^  217. 

Brooklyn  policemen  made  vice- 
harbormasters.  Z.  1880,  p.  270, 
c.  151. 

Election  of  surrogate  in  Brook- 
lyn. People  ex  reL  Dailey  «.  Liv- 
ingston, 79  y.  T.  279. 

Territorial  jurisdiction  of  justices 
of  tlie  peace  in  Brooklyn.  Geraty 
c.  Reid,  78  N.  F.  64. 

Enforcing  fire-escape  law.  Willy 
V.  MuUedy,  78  N,  T,  310. 

Reservoir  case.  Kingsley  v. 
Brooklyn,  78  JV.  T.  200. 

Awards  payable  out  of  assess- 
ments; order  of  court;  eminent 
domain.  Sage  v.  City  of  Brooklyn, 
8  Abb.  K  a  279. 

Railroad  taking  park  lands. 
Matter  of  New  York  &  Brighton 
Beach  Ry.  Co.,  20  Hun,  201. 

Buffalo,  Statute  authorizing  Buf- 
falo to  establish  sea-wall.  Sweet  v. 
Buffalo,  &c.  Ry.  Co.,  79  N.  F.  293. 

Long  Idand  OUy,  Power  of, 
over  railroads.  Long  Island  City 
«.  Long  Island  R  R.  Co.,  79  K.  T. 
561. 

Assessments  in.  Trowbridge  «. 
Horan,  78  K  F.  439. 

Newburgh.  Power  of,  under 
water-works  act.  Smith  v.  New- 
burgh,  77  K  7.  130. 

New  York,  Trials  by  police 
board.  People  ex  rd,  Farrell  9. 
Board  of  Police,  20  Hun,  402. 

Action  against  officer  for  fees. 
Mayor,  &c.  of  New  York  v.  Kent, 
21  Uun,  483. 

Certiorari  to  review  mayor's  re- 
moval of  officers.  People  ex  rd. 
Nichols  V,  Cooper,  21  Hun,  517. 

An  attend  ant  of  the  marine  court 
holds  an  '*  office'' within  L.  1870, 
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c.  382,  §  3,  forbidding  increase  of 
salaries.  Moser  v,  3Iayor,  &c.  of 
N.  Y.,  21  Hun,  163. 

Constitutionality  of  board  of  es- 
timate and  assessment.  Matter  of 
Lester,  21  Hun,  130. 

Ni<rlit medical  service,  i.  1880, 
p.  878,  c.  588. 

Cliarter  amended  as  to  fire  and 
boilding  department;  and  as  to 
estimates  of  all  departments.  X. 
1880,  p.  729,  c.  521. 

Duty  of,  and  liability  of,  chnm- 
berlain  as  to  investments.  Chester- 
man  V.  Eyland,  8  Ahb.  N.  C.  92. 

Appointment  of  janitors  for  pub- 
lic buildings.  Kennedy  v.  Mayor, 
&c.  of  N.  Y.,  79  N.  T.  861. 

Salaries  and  alterations  of,  in 
police.  People  ex  rd.  Walsh  v. 
Smith,  77  iV.  Y.  847;  affirming  17 
Hun,  286. 

Mode  of  charge  to  sustain  re- 
moval from  fire  department.  Peo- 
ple ex  ret,  Donovan  ©.  Fire  Commis- 
sioners of  N.  Y.,  77  iV:  r.  153;  S. 
C,  57  Hino.  Pr,  274. 

Term  of  office  of  excise  commis- 
sion. People  dur^Z.  Stiner  «.  Mor- 
rison, 78  N.  Y.  84. 

Power  of    removal    by  mayor. 

People  ex  rd.  Mayor  v,  Nichols,. 79 

K  Y.  582. 

Drainage  in.  X.  1880,  p.  537, 
c.  360. 

Construction  of  Boulevard  with- 
out advertising.  Matter  of  Bob- 
bins, 20  Unn,  530. 

Storage  of  combustibles;  fires, 
&c.,  N.  Y.  /..  1880,  p.  292,  c. 
169;  amending  2  L,  1866,  c.  873. 

Hack  license  fees.  L,  1880,  p. 
150,  c.  47. 

Rights  of  wharfage;   **  vessel;" 

"lying  at  anchor."    Walsh  ».  New 

York  PUating  Dry  Dock  Co.,  8 

IMy,  387 


Runners  for  carriers,  &c.,  reg- 
ulated.    L.  1880,  p.  520,  c.  353. 

Registration  of  births.  X.  1 830, 
p.  389,  c.  259. 

Power  to  lease  wharf  property 
for  ferry.     Z.  1880,  p.  707,  c.  498. 

Power  to  lease.  L.  1880,  p.  663, 
c.  461. 

Mode  of  proving  sanitary  code. 
L.  1880,  p.  246,  c.  135. 

Act  as  to  courts  of  record  in  New 
York,  amended.  Z.  1880,  p.  217, 
c.  106. 

Property  of  New  York  city  sub- 
ject to  condemnation  by  railroad. 
Matter  of  New  York  Central,  &c. 
R.  R.  Co.,  77  N.  r.  248. 

Title  to  lands  under  water;  oc- 
cupation of  piers.  Walsh  «.  New 
York  Floating  Dry  Dock  Co.,  77 
N,  Y.  448. 

Execution  of  undertaking,  bond 
or  stipulation  in  any  suit.  L.  1880, 
p.  10,  c.  8. 

Demand  before  suit.     Taylor  c. 

Mayor,  &c.  of  N.  Y.,  20  Hun,  292. 

Set-ofif  claims  on  the  city.  Taylor 
V.  M%yor,  &c.  of  N.Y.,  20  Hun,  292. 

Sidewalk  is  pavement.  Matter 
of  Grube,  20  Hun,  303. 

Consent  to  change  of  grade. 
Matter  of  Walter,  21  Hun,  533. 

Opening  of  public  places  in. 
L.  1880,  p.  867,  c.  579. 

Assessments  for  local  improve- 
ments in  N.  Y.  L.  1880,  p.  798, 
c.  550. 

Resolution  for  paving.  Matter 
of  3Iurphy,  20  Hun,  846. 

Previous  notice  of  resolution  for 
improvement.  Matter  of  Depierris, 
20  Hun,  305. 

Laches  in  applying  to  vacate  as- 
sessment. Matter  of  Lord,  21  Hun, 
555;  Matter  of  Saunders,  21  Hun, 
579, 

Assessments,  and  irregularity,  or 
fraud.  Matter  of  Marsh,  21  ^un,582. 
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Effect  of  order  vacating  assess- 
ment. Wilkes  f>.  Mayor,  &c,  of  N. 
Y.,  8  Dahj,  407. 

Time  for  paying  assessments.  Z. 
1880,  p.  314,  c.  195. 

Vacating  side-walk  assessment. 
Mutter  of  Garvey,  77  -Y.  F.  523. 

Tonkera,  Suits  for  excise  pen- 
alties. Excise  V.  Yonkcrs,  21  JSTun, 
244. 

See  A88B88MBNT8. 

NAMES. 

Voluntary  change  of.    England 

V.   New  York  Publishing  Co.,    8 

Didi/,  875. 

Continuation  of  business  names 
after  death,  by  successor,  provided 
for.     L,  1880,  p.  813,  c.  561. 

NATIONAL  BANK. 

Effect  of  reduction  of  capital. 
Seeley  v.  New  York  National  Ex- 
change Bank,  8  Ikily,  400. 

Loss  of  credit;  accommodation 
indorsement.  National  Bank  of 
Gloversville  v.  Wells,  70  N.  I^.  498. 

NATURALIZATION. 

Making  up  record  Jinnc  pro  tunc. 
Matter  of  Desty,  8  Abb.  ilT.  0.  250. 

NAVIGATION. 

Deposits  of  refuse  in  Hudson. 
X.  1880,  p.  331,  c.  215;  amending 
X.  1870,  c.  876,  X.  1879,  c.  456. 

Deposit  of  offal  in  New  York 
bay.  X.  1880.  p.  064,  c.  463; 
amending  X.  1875,  c.  604. 

NEGLIGENCE. 

Several  co-operating  causes. 
Ring  V,  Cohoes,  77  JV:  Y.  83 ;  re- 
versing 13  Hun^  76. 

Injury  to  lad  iu  elevator.  Cos- 
tello  V.  Judson,  21  //t/n,  396. 

Liability  for  explosion  of  powder 


magazine.     Heeg  v.  Lic^*',  8  Abb. 
N.  a  855. 

In  not  providing  fire-escape. 
Willy  f>.  Mulledy,  78  iV.  F.  810. 

Burden  of  proof  of  contributory 
negligence.  Hale  v.  Smith,  78  iVI 
r.  480, 

Sufiiciency  of  scaffold.  Manning 
V.  Hogan,  78  N.  T.  615. 

In  employing  unfit  servant.  Elirk- 
patrick  V,  New  York  Central,  Ac 
R.  R  Co.,  79  Hr,  Y.  240. 

Of  fellow  servant  in  repair  of 
machine.  Murphy  «.  Boston  & 
Albany  R.  R.  Co.,  8  Abb,  N.  (7. 
41. 

What  is  sufficient  evidence  as  to 
for<'m:in;  employment  of  injured 
workman.  Manning  v.  Hogan,  78 
N,  Y.  615. 

Defective  plank  in  dry  dock 
station.  Mnlcahy  o.  New  York 
Floating  Dry  Dock  Co.,  8  Dafy, 
93. 

Error  under  imminent  peril. 
Cuyler  v.  Decker,  SO  Hun,  173. 

Disregard  of  municipal  ordi* 
nances.  Koster  t>.  Noonan,  8  Daly^ 
231;  Fuchs  o.  Schmidt,  Id.  317. 

Collision  between  horse-car  and 
vehicle.  Watkins  v.  Atlantic 
Avenue  R.  R.  Co.,  20  llun,  237. 

In  not  stopping  at  railway  cross- 
ing. Kellogg  c.  New  York  Cen- 
tral, &c.  R.  R.  Co.,  79  K  Y.  73. 

And  contributory  negligence, 
when  question  for  the  jury.  Casey 
c.  New  York  Central,  &c.  R.  R, 
Co.,  78  -y.  r.  518. 

NEWBURGH. 
See  Municipal  Cobporatioks. 

NEW  TRIAL. 
Newly  discovered  evidence;  dil* 
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igence.    May  v,  Strauss,  8  AN^.  N. 
a  274. 

In  ejectmeDt.  Sacia  v.  O'Con- 
nor, 79  N.  Y,  200. 

Motion  for,  before  trial  judge. 
Platz  V.  City  of  Cohocs,  8  Abb,  N, 
C.  393. 

Granted  for  disregard  of  testi- 
mony. Burr  o.  American  Spring 
Bntt  Co.,  8  Abb,  N.  C,  403. 

Por  inadequacy  or  injustice  of 
verdict.  Piatz  v.  City  of  Cohoes, 
8  Abb.  N.  C,  893. 

For  excessive  verdict.  KifE  v. 
Youmans,  20  Hun,  123. 

Juryman's  affidavit  of  erroneous 
computation.  Kelly  v,  Sheehy,  8 
Dalyy  29. 

Not  to  be  granted  for  slight 
grounds.  Roster  v,  Noonan,  8 
Daly,  231. 

For  refusing  right^to  open  and 
close.  Penrhyn  Slate  Co.  v,  Meyer, 
8  Daly,  61. 

For  erroneous  admission  of  ma- 
terial evidence.  Matthews  v.  Del- 
aware &  Hudson  Canal  Co.,  20 Hun, 
424. 

On  question  of  contributory  neg- 
ligence. O'Donnell  ©.  New  York 
&  Harlem  B.  R.  Co.,  8  Daly,  409. 

Time  to  move,  on  case.  Newman 
«.  Goddard,  20  Hun,  563. 

It  seems,  that  a  motion  for  a  new 
trial  on  the  ground  of  surprise 
cannot  be  made  on  the  minutes. 
Argali  V,  Jacobs,  21  Hun,  114. 

Stipulation  for  judgment  abso- 
lute. People  V,  Denison,  8  Abb,  If, 
C.  128 ;  Rust  v,  Hauselt,  Id.  148. 


After  conviction  m  capital  cases. 
Buel  V,  People,  78  If,  T,  492. 

NEW  YORK  CITY. 
See  Municipal  Cokporations. 


NON-IMPRISONMENT  ACT. 

Is  it  repealed  t  Townsend  v, 
Nebenzahl,  8  Abb.  N.  0.  427. 

NON-surr. 

In  action  for  negligence.  Stack 
V,  New  York,  Central,  &c.  R  R» 
Co.,  79  N.  T,  464. 

NOTARIES  PUBLIC. 

Powers  of,  in  Kings,  Queens, 
Richmond,  Westchester,  Putnam, 
Suffolk,  Rockland,  and  New  York. 
L.  1880,  p.  258,  c.  284;  amending 
L,  1875,  c.  458,  f  1. 

NOTICE. 

Intervening  after  lis  pendens. 
Earle  v.  Hart,  20  Hun,  75. 

NUISANCE. 

Powder  magazine  as.  Heeg  o. 
Licht,  8  Abb.  N.  G.  355. 

Remedy  for  continuing  nuisance. 

Henderson  v.  New  York  Central, 

R.  R.  Co.,  78  N,  r.  423. 

OFFICER 

What  are  inconsistent  offices. 
People  ex  rel.  Gilchrist  v.  Murray, 
8  Daly,  347. 

What  is  public  office;  inconsist- 
ent offices.  People  ex  rel,  Kelly  v, 
Brooklyn,  77  N,  T,  503. 

Vacancies  defined.    X.  1880,  p. 
6,  c.  4. 
Requisites  of  bond,  and  effect  of 

failure  to  give ;  liabil!ty  of  surety 

as  to  moneys  in  hand.     Board  of 

Education  v,  Fonda,  77  N.  T,  350. 

Special  public  officers  as  agents 
of  the  State  or  a  municipality. 
Sage  t?.  City  of  Brooklyn,  8  Abb.  N. 
0,  279,  280,  note. 

Liability  of  ministerial  officer  to 
private  person;  in  action  of  officer 
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dt  fadto.    Olmsted  «.  Dennis,  77 
J:  r.  378. 

Bight  of  trial  before  removaL 
People  tzrtL  Mayor  «.  Nichols,  79 

ORDER. 

"With  costs."     People  ex  rtl 
Morns  V.  Randall,  8  JkO^,  81. 


PARENT  AND  CHILD. 

Bsiaiicipation ;  and  child's  action 
for  serrices.  Lind  «.  Sollestadt, 
Sl.BkiH864. 

PARDON. 

Does  not  anthorize  dismissal  of 
writ  of  error.  Eighmy  v.  People, 
78  JT.  r.  880. 

PARTIES. 

To  action  for  nuisance.  Chip* 
man  «.  Palmer,  77  if.  T,  51;  aflfirm- 
ing  9  Hun^  617. 

In  devisee's  action  for  crop. 
Stall  «.  Wilbur,  77  if.  F.  168. 

Plaintiff  in  action  on  guardian's 
bond.  Beams  v.  Gould,  8  JMy^ 
884. 

Executor  baling  power  of  sale, 
not  necessary  party  in  partition. 
Prentice  v.  Jansscn,  79  2f.  T.  478. 

Action  in  name  of  all  partners  on 
contract  in  name  of  one.  Martin 
t>.  Johnson,  8  Iktlj^^  641. 

Married  woman  may  appear  sep- 
arately. Janinski  v.  Heidelberg, 
21  Hun,  489. 

Mortgage  creditor  not  necessary, 
in  action  against  officer  for  levy- 
ing. Hard  v.  Mllligan,  8  Abb.  N. 
C,  68.  , 

Executors  and  administraturs, 
pleading  as  such.  Lunt  v.  Lunt,  8 
Abb.  N.  0.  83. 


Order  to  bring  in  beneficiaries. 
Power  «.  Cassidy,  79  JV.  71  602. 

Right  of  lessee  of  railroad  to  in- 
tervene in  attorney  generaPs  action 
to  vacate  charter.  People  «.  Al- 
bany &  Vermont  R  R  Co.,  77  N. 
r.  282;  reversing  16  Bxtn^  i26. 

PARTITION. 

Cutting  off  contingent  interests, 
in  remainder,  of  persons  not  in 
being.  Monarque  e.  Monarque,  8 
ASb,  If,  (7.  102. 

Polrer  to  sell  whole  in  one  par- 
cel.   Prentice  e.  Janssen,  79  If.  71 

478. 

lUght  of  purchaser,  after  judg- 
ment set  aside.  Esterbrook  e. 
Savage,  21  JETtfn,  146. 

Voluntary,  by  husband  and  wife. 
Z.  1880,  p.  676,  c.  472. 

PARTNERSHIP. 

Benevolent  association  is  not. 
Lafond  e.  Deems,  8  Abb.  if.    (7. 

Policy  holders  in  life  insurance 
company  are  not  partners.  People 
0.  Security  life  Ins.,  Ac  Co.,  78 

ir.  T.  114. 

Between  clerk  embezzling,  and 
brother-in-law  using  proceeds  in 
stock  speculation.  Butler  e.  Finck, 
21  Hun,  210. 

Between  husband  and  wife. 
Zimmerman  o.  Erhard,  8  Daiy^ 
311. 

Fictitious  names  in.  Lunt  e. 
Lunt,  8  Abb.  N.  C.  76. 

Business  in  fictitious  name. 
Hegeroan  v.  Hegeman,  8  Dattf,  1. 

Contract  as  to  share  of  profits; 
quarterly  statements.  Emery  e. 
Wilson.  71)  If.  Y.  78.      . 

Accounting  between  survivor  and 
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representatives  of  deceased.  Col- 
Icndcr  c,  Phelan,  79  i^.  T.  866. 

Count cr-claim  in  action  for  ac- 
counting. Cook  «.  Jenkins,  70  N. 
Y,  575. 

Fraudulent  conveyance  on  dis- 
solution of.  Hard  i7.  Dfilligan,  8 
Alb,  JSr,  O.  58. 

^Right  of  good  will  and  firm 
name  after  dissolution.  Morgan  d. 
Schuyler,  79  JV.  F.  490. 

Good  will;  and  assignment  of. 
Hegeman  v,  Hegeman,  8  Daly,  1. 

Individual  note  after  dissolution 
good  consideration  for  release. 
Ludington  v.  Bell,  77  JVl  T.  138; 
reversing  48  Super,  Ct,  (J,  S  8,) 
556. 

Interest  on  advances;  partner's 
commissions.  Gilliooly  v.  Hart,  8 
Daly,  178. 

Promise  of  continuing  partner  to 
pay  all  debts.  Maicr  v.  Canavan, 
8  Daly,  272. 

Non-assenting  partner  not  bound 
by  firm  note  made  by  co-partner, 
partly  for  individual  purpose. 
TJnioR  National  Bank  v.  Underbill, 
21  Hun,  178. 

Accounting,  and  evidence  there- 
on. Chandler  v,  Allen,  20  Biin, 
424. 

Duty  of  8ui*vivor  to  complete 
business.  Sterne  v,  Goep,  20  Sun, 
896. 


Mortgage   by    special    partner. 
George  v.  Grant,  20  Bun,  872. 

PARTY  WALL. 

££[ect  of  agreement  as  to.    Scott 
e.  McMillan,  8  Daly,  320. 

PAYMENT. 
Proof    of    payment    by    check. 


r National  Bank  of  Gloversville  v. 
Wells,  79  JV.  r.  498. 

Pursuant  to  order  of  court.  Sage 
D,  City  of  Brooklyn,  8  Abb,  H.  0, 
279. 

Of  assessment,  by  mistake.  Cur- 
nen  v.  Mayor,  Ac.  of  N.  Y.,  79  JV. 

r.  611. 

PAYMENT  INTO  COURT. 

Investments  and  transfers  of  in- 
vestments. Chesterman  o.  Eyland, 
8  Abb,  N,  C.  92. 

PEDDLERS. 

License  law.  L,  1880,  p.  177,  c. 
72;  amending  2?.  8.  pt.  1,  c.  17, 
tit.  4,  §  1. 

PERJURY. 

Willful  and  corrupt  falsity. 
Dempsey  v.  People,  20  Hun,  261. 

Subornation  of,  on  examination 
of  bail.  Stratton  v.  People,  20 
Hun,  288. 

PHYSICIANS. 

Registration  required;  effect  of 
diplomas.     L.  1880,  p.  728,  c.  618. 

PLACE  OF  TRIAL. 

Change  of  venue;  Code  Civ. 
Pro.  §  986.  Gifford  v.  Town  of 
Gravesend,  8  Alb,  N,  G,  246. 

PLANK-ROADS    AND    TURN- 
PIKE COMPANIES. 

Consents,  when  filed;  road  be- 
coming highwav.  L,  1880,  p.  698, 
c.  484. 

PLEADING. 

To  be  liberally  construed.  Van 
Brunt  V,  Day,  8  Abb,  N,  C.  836. 

Not  always  conclusive  on  the 
pleader.  Cowing  v,  Altman,  79 
N,  Y.  167. 
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All^^tion  as  to  character  of  per- 
sonal represcDtatiYes.  Lunt  e. 
Lout,  8  Alb.  N.  C.  83. 

Plaintiff^  representative  capac- 
ity; possession  of  note  saed  on. 
Cordierv.  Tbompsoo,  8  Daly,  172. 

Desi^ation  of  commissioners  of 
highways:  as  such.  Boots  r.  Wash- 
bum,  79  X  r.  207. 

Compliunt  to  avoid  conrejance 
of  cemetery  lot.  Thompson  «. 
Hickey,  8  A».  If.  C.  159. 

Allegations  of  fraud  in  com- 
plaint disregarded.  Neftel  v. 
Lii^tBtone,  77  If.  T.  96. 

In  ezecutor'a  action  for  crops. 
StaU  «.  Wilbur,  77  If.  T.  158. 

Sttperrisor'saction  to  cancel  nam- 1  Weed  r.  Burt,  78  i^T.  F.  191. 
erous  notes  issued  by  county  treas-      Allegation  and  proof  of  title  and 
urer  to  Tarious  persons.     Supervis-  fraud.     I^ymond  v,  Richmond,  78 


Requisites  of  complaint  to  cancel 
policy.  Globe  Life  Iiis.  Co.  v. 
Reals,  79  N.  T.  202. 

In  action  against  trustees  of 
manufacturing  corporation  for  false 
report.  Anderson  o.  Speers,  8  AW. 
N.  C.  382. 

Separate  statement  of  separate 
causes  of  action.  Anderson  v, 
Speers,  8  Alh.  N.  C.  382. 

In  action  for  dower;  compelling^ 
reply.  Brinkerhoff  v.  Brinkerhoff^ 
8  Alb.  N.  C.  207. 

In  an  action  for  a  false  return  to 
a  writ  of  certiorari.  Rector  «. 
Clarke,  78  If.  T.  21. 

In  servant^s  action  on  dismissal. 


ors  €.  Deyoe,  77  If.  T.  219;  S.  C, 
57  Bow.  /v.  184;  reYei8ing.l5  Hun, 
526. 

Form  of  action  for  failure  to 
collect.  Whiting  c.  City  Bank,  77 
If.  r.  863. 

Waiver  as  to  excuse.  Edminster 
V.  Cochrane,  8  Z>a7y,  138. 

Qualified  acceptance  of  goods 
sold.    Bock  «.  Healy,  156. 

Decree  of  New  York  surrogate. 


N.  r.  351. 

Supplemental  complaint  to  be 
allowed  only  on  notice;  granting 
discretionary.  Fleischman  e.  Ben- 
nett, 79  If.  T.  679. 

Denial  on  in  formation  and  belief. 
Brotherton  c.  Downey,  21  Hun^ 
436. 

Answer  that  notes  were  accommo- 
dation and  collateral,  not  f rivoloua. 
Chatham  National  Bank  c.  Ship- 


Beams  9.  Qould,  8  Baly^   384;  S.  man,  20  ^tin,  548. 


C,  77  Hf.  Y.  455.  (See  mem.  of 
another  decision.  Id.  595.) 

Allegation  of  total  loss  in  insur- 
ance. Wright  e.  Williams,  20  ifun, 
320. 

Supplemental  complaint  for  sub- 
sequent installments.  Fincke  9. 
Rourke,  20  Hun,  264. 

Compromise  of  claim  for  goods 
sold.  Wilson  9.  €k>uld,  21  HuUy 
446. 

For  dentist's  services.  Lefler  o. 
Sherwood,  21  Hun^  578. 


Answer  of  coverture.  Ferris  ©. 
Holmes,  8  Daly,  217. 

Answer  of  agreement  for  renewal 
of  note.  New  York  State  Loan  & 
Trust  Co.  e.  Helmer,  77  N.  F.  64; 
affirming  12  Hun,  85. 

Pendency  of  another  action; 
how  pleaded.  Remington  e. 
Walker,  21  Hun,  322. 

Effect  of  admission  coupled  with 
allegation.  Vunderbilt «.  Schreyer, 
21  Hun,  537. 

Illegality  of  contract  in  fictitioua 
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name.  Lunt  v.  Lunt,  8  Ahb.  N.  C, 
76. 

Default,  admits  allegationB,  bat 
not  demand  of  relief.  Argall  v, 
Pitts,  78  JV.  r.  289. 

Incomplete  execution  as  to  par- 
ties must  be  alleged.  Hurd  v, 
Kelly,  78  JV.  T.  688. 

Counter  -  claim  distinguished 
from  matter  of  defense.  Van 
Brunt  V.  Day,  8  Abb,  N.  C.  886. 

Discharge  avoided  without  re- 
ply. Argall  V.  Jacobs,  21  Hun, 
114. 

Reply  not  needed,  except  to 
counter-claim.  Arthur  v.  Home- 
stead Fire  Ins.  Co.,  78  JT.  T.  462. 

Remedy  for  hypothetical  plead- 
ing.   Mann  v.  Milne,  21  Hun,  408. 

PLEDGE. 

Rights  under  wrongful  ple<}ge 
by  pledgee.  Matter  of  Bonner,  8 
Daly,  75.  " 

POLICE. 

Removal  for  perjury.  People  ex 
rel,  8eibcrt  o.  Police  Commission- 
ers, 20  Eun,  883. 

POOR 

Superintendent  of,  how  chosen, 
and  term.  People  ex  rel.  Hatfield 
V.  Comstock,  78  N.  Y.  ^56. 

Temporary  relief.  Gallup  v.  Bell, 
20  Eun,  172. 

POWERS. 

What  may  be  executed  compul- 
sorily  in  equity.  Prentice  v.  Jans- 
sen,  79  N.  Y.  478. 

What  are  **  beneficial;"  validity; 
effect  of.  1  R  S,  733,  &c.  Cut- 
ting ».  Cutting,  20  Hun,  360. 


POWER  OP  ATTORNEY. 

To  assign  bonds  and  mortgages. 
Feldnuin  «.  Beier,  78  N,  T.  293. 

PRmCIPAL  AND  AGENT. 

Contracts  by.  Nicoll  v.  Burke, 
8  Abb.  N.  a  213. 

Special  public  officers  as  agents 
of  the  State  or  a  municipality. 
Sage  V.  City  of  Brooklyn,  8  Abb.  JV. 
0.  279,  280,  note. 

Wife,  when  deemed  husband's 
agent.  Mott  v.  Grunhut,  8  Daly, 
544. 

Evidence  to  identify  supposed 
agent.  Titus  v.  Glens  Falls  Ins. 
Co.,  8  Ahb.  N.  C.  315. 

Right  to  commissions  on  orders; 
effect  of  agent  taking  partner.  Sin- 
clair V.  Galland,  8  Daly,  508. 

Set-off  ;  and  discharge  in  bank- 
ruptcy. Falkland  t;.  St.  Nichv)las 
Bank,  21  Hun,  450. 

PRINCIPAL  AND  SURETY. 

Discharge  of  surety  by  death. 
Randall  v.  Sackett,  77  N.  F.  480  ; 
affirming  in  effect,  56  Htm.  Pr.  22o. 

PROHIBITION. 

Jurisdiction,  and  not  irregularity, 
in  question.  Poople  ex  rel.  Mayor 
V.  Nichols,  70  ^.  Y.  582. 

To  marine  court.  People  ex  rel. 
Salke  V.  Talcott,  21  Hvn,  591. 

PROMISE  OP  MARRIAGE. 

Infant    not    liable    on,    though 
having   seduced.     Leichtwciss 
Treskow,  21  Hun,  487. 

Void     promise.      Campbell 
Crampton,  8  Abb.  N.  C.  363. 


V. 


V. 


PROVISIONAL  REMEDY. 
Time  in  which  motion  must  be 
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decided.    Stafford  «.  Ambs,  8  Alib. 
JV.  0.  387. 

QUESTIONB    OP     LAW    AND 
PACT. 

As  to  perfonnance  of  contract. 
Burr  «.  Amer.  Spiral  Spring  Butt 
Co.,  8  Abb,  If,  a  408. 

Praud  in  sale  of  chattels.  Blaut 
V.  Qabler,  8  Daly,  48. 

As  to  construction  of  contract. 
Pirst  National  Bank  v,  Dana,  70 
JT.  r.  108. 

Whether  a  writing  discharges  a 
judgment.  Agate  v.  Sands,  8 
JDaly^  66. 

Testimony  of  party,  a  question 
for  the  jury.  Nicholson  v.  Con- 
ner, 8  Daly,  212. 

QUO  WARRANTO. 

As  to  public  office.  People  ee  reZ. 
'  Kelly  V.  Brooklyn,  77  K  Y.  603. 

RAILROADS   (Ain>    Railroad 
Companies). 

Persons,  companies.  &c.,  manu- 
facturing railroad  cars,  may  lay 
tracks,  except  in  New  York  and 
Kings.     Z.  1830,  p.  896,  c.  267. 

Negligence  in  construction  of 
street  crossing.  Cuddeback  v. 
Jewett,  20  Eun,  187. 

Neglect  to  keep  flagman.  Casey 
e.  New  York  Central  &c.  R.  R. 
Co.,  78  N.  T.  518. 

Negligence  of  signals,  Ac.,  pas- 
sengers crossing  the  track.  Teny 
«.  Jewett,  78  N.  T.  338. 

Iigury  to  trespasser,  by  negli- 
gence. McKenna  v.  New  York 
Central,  &c.  R  R.  Co.,  8  Daly, 
804. 

Porfeiture  against  conductor  re- 
taining fares.    Birdsall  v.  Twenty- j 


third  Street  Railway  Co.,  8  Daly, 
419. 

Annual  reports  regulated.  L. 
1880,  p.  858,  c.  557;  amending  L. 
1850,  c.  140,  §31. 

Voting  by  stock  or  bondholders. 
L,  1880,  p.  720,  c.  510. 

Increase  of  capital;  general 
powers.  X.  1880,  p.  242,  c.  133; 
amending  X.  1850,  c.  140,  |§  9,  28. 

Increase  of  capital  on  reorgani- 
zation.    Z.  1880,  p.  281,  c.  156. 

Mode  of  consolidation.  L,  1880, 
p.  208,  c.  94 ;  amending  2  X.  1869, 
c.  917,  §  2. 

Organization  after  foreclosure. 
L.  1880,  p.  225,  c.  113;  amending 
L.  1873,  c.  469,  {  4. 

Issue  of  stock  on  purchase  at 
foreclosure.     L.  1880,  p.  7,  c  5. 

Stockholder's  assent  to  leases. 
L  1880,  p.  518,  c.  349. 

Contract  for  warehousing  grain, 
&c.,  and  connections  with  steamer 
lines.  Matter  of  New  York  Cen- 
tral, .&c.  R.  R.  Co.,  77  N.  r.  248. 

*Agent  of,  not  agent  of  coal  com- 
pany. Kelly  V,  Lehigh  Valley  Coal 
Co.,  8  Daly,  291. 

Use  of  land  purchased  subject  to 
reservation  of  spring.  Matthews 
9.  Delaware  &  Hudson  Canal  Co., 
20  Hun,  427. 

Grounds  and  limit  of  right  to 
condemn  lands.  Matter  of  New 
York  Central,  Ac.  R.  R.  Co.,  77 
N.  r.  248. 

Remedy  for  taking  dedicated 
highway  without  compensation. 
Henderson  «.  New  York  Central, 
R.  R.  Co.,  78  If.  r.  423. 

Condemning  lands  already  taken 
for  public  use.  Matter  of  New 
York  &  Brighton  Beach  Ry.  Co., 
20  Bun,  201. 

Second  report  of  commissioners; 
review  on  appeal.    Matter  of  Pros- 
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X>ect  Park,  &c  R.  R.  Co.,  20  Eun, 
148. 

Right  to  make  crossings;  inter- 
chan^re  of  freight.  L.  1880,  p.  874, 
c  683;  amending  L,  1850,  c.  140, 
§  28,  siibd.  6. 

X^oceedings,  as  to  right  of  cross- 
ing.     Matter  of  Lockport  &  Buf- 
falo  R.   R.   Co.,  77  K  T.  557;  re 
versing   15  Hu9i,    365.      There  is 
another  proceeding  in  10  Hun,  88. 

Proceedings  to  acquire  right  to 
cross  track;  parties.  Matter  of 
Boston,  Hoosac  Tun.,  &c.  Ry.  Co., 
79  N.  Y.  69. 

Proceedings  to  acquire  right  to 
cross  track;  appeal.  Matter  of 
Boston,  Hoosac  Tun.,  &c.  Ry.  Co., 
79  N.  T,  64. 

Street  railroads  crossing  the  Hod- 
son.     L.  1880,  p.  606,  c.  415. 

Tunnels  and  bridges  within  cities 
and  villages.  L.  1880,p.  872,  c.  582. 

RAPID  TRANSIT. 

Section  4  of  general  act  amend- 
ed.    /..  1880,  p.  607,  c.  417. 

Effect  on  special  charters.  Brook- 
lyn Steam  Transit  Co.  v.  Brooklyn, 
78  N.  Y.  524. 

Proceedings  on  commissioners' 
report.  Matter  of  Kings  County 
Elev.  Ry.  Co.,  20  Hu7i,  217. 

Commissioners  can  organize  but 
a  single  corporation.  People  ex  rel. 
Stebbins  v.  Hoe,  20  JTun,  26. 

RATIFICATION. 

Of  stock  broker^s  sale.  Harris 
V.  Tumbridge,  8  Ahb.  K  0.  291. 

RECEIVER. 

Of  foreign  corporation  not  to  be 
sued.  Kilmer  v,  Hobart,  8  Abb, 
N.  0.  420. 

Disagreement  between.  Conner 
V.  Belden,  8  Daly,  257. 


Conflicting  claims  where  there 
are  succesBive  receivers.  Matter 
of  Guardian  Savings  Inst.,  78  iV.  Y, 
408. 

Effect  of  receiver's  notice  to 
present  claims  against  insolvent 
insurance  company.  People  v. 
Security  life  Ins.  &c.  Co.^  78  N, 
Y  114. 

Right  to  apply  for  instructions. 
People  ex  rel,  Attorney-General  v. 
Security  Life  Ins.,  &c.  Co.,  79  iV. 
F.  267. 

Conduct  of  receiver  of  insolvent 
life  insurance  company,  by  what 
laws  governed.  People  v.  Security 
Life  Ins.,  &c.  Co.,  78  N,  Y,  114. 

Extension  of  time  for  presenting 
claims.  People  ex  rel,  Attorney- 
General  V,  Security  Life  Ins.,  &c, 
Co.,  79  JV.  Y.  207. 

Charge  of  fees  paid  to  counsel. 
Ranney  v,  Peyser,  20  Eun,  11. 

RECOUPMENT. 

Not  obligatory  in  case  of  total 
defense.  Dunham  v.  Bower,  77  iV. 
F.  76. 

RECORDING  DEEDS. 

Assignment  of  mortgage.  West- 
brook  V.  Gleason,  79  JV.  Y,  23. 

Recording  stipulation  as  to  as- 
sumption of  mortgage.  Judson  v, 
Dada,  79  If,  Y,  873. 

Who  is  subsequent  purchaser, 
&c,  Westbrook  o.  Gleason,  79  iT. 
r.  28. 

REDEMPTION. 

Rules  as  to  accounting  on  allow- 
ing redemption.  Morris  v,  Budlong, 
78  iV.  Y.  543. 

Determination  of  amount  on  re- 
demption  from    ineffectual    fore- 
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closure;  and  allowance  for  rents 
and  profits.  Raynor  v,  Raynor,  21 
Hun,  36. 

Husband^s  conveyance  to  wife. 
Thompson  o.  Commissioners,  79 
iV.  T.  65. 

REFERENCE. 

Counter-claim  does  not  preclude. 
Brooklyn,  &c.  R.  R.  Co.  v.  Reid, 
21  Bun,  278. 

Examination  of  long  account 
necessary.  Dane  v,  Liverpool,  &c. 
Ins.  Co.,  21  Hun,  259. 

Non -residence  of  referee.  Blake 
«.  Lyon,  &c,  Manuf.  Co.,  77  A.  F. 
626. 

Granting  order  without  entry. 
Eigbmy  v.  People,  79  N.  T.  546. 

Omission  to  take  oath.  Nason 
V,  Ludington,  8  Daly,  149. 

Stipulation  as  to  costs  of,  must 
be  in  writing.  Rust  v,  Hauselt,  8 
AUn  N.  a  148. 

Agreement  on  compensation. 
First  National  Bank  v.  Tamajo,  77 
JV:  r.  476;  affirming  17  Hun,  241. 

Referee^s  power  to  grant  amend- 
ments. Chapin  v.  Dobson,  78  N, 
F.  74. 

Fraudulent  character  of  convey- 
ance available  on  reference  as  to 
surplus  money.  Bergen  v.  Snedeker, 
8  Alb.  N.  0.  50. 

Motion  to  vacate  order  of  arrest, 
time  in  which  it  must  be  decided. 
Stafford  o.  Ambs,  8  ^1^.  N.  C. 
287. 

Refusal  to  find.  McCulloch  9. 
Wellington,  21  Hun,  5. 

Report  of  gross  amount,  modi- 
fied by  appellate  court  on  reviewing 
items.  Matter  of  Enapp,  8  Ahb, 
N.  C.  308. 


REFORMATION. 

When  granted,  of  contract. 
Humphreys  v.  Hurtt,  20  Hun,  898: 
afiSrming  50  H<nB.  Pr.  291. 

For  fraudulent  insertion  of 
clause.  Kilmer  v.  Smith,  77  N, 
T.  226 ;  affirming  48  Baper.  Ct.  («/! 
<§  S,)  461 ;  Hay  «.  Star  Fire  Ins. 
Co.,  77  N,  T.  285;  affirming  13 
Hun,  496. 

REGISTER  OF  DEEDS. 

Office  hours  and  holidays  in 
Westchester.  L.  1880,  p.  499,  c. 
884. 

RELEASE. 

In  compliance  witli  order  of 
court  Trow  «.  Shannon,  78  Ni 
r.  446. 

RELIGIOUS  CORPORATIONS. 

Consolidation  of.  L.  1880,  p. 
280,  c.  167;  amending  L,  1876,  c. 
176,  §  3. 

Charge  of  property  on  extinc- 
tion. X.  1880,  p.  167,  c.  66; 
amending  L.  1876,  c.  110,  §  8. 

REMAINDERS. 

Contingent,  in  persons  not  in 
being,  when  cut  off  by  partition. 
Monarque  v.  Monarque,  8  AUb.  N. 
a.  102. 

REMOVAL  OF  CAUSES. 

Act  of  1867  not  repealed  in 
1875.  Wickham  «.  Wickbam,  20 
Hun,  289. 

REPLEVIN. 

Against  police    property  clerk. 

Lynch  v.  St.  John,  H  Daly,  142. 

Forbidden  against  goods  for  in- 
ternational  exhibition.  X.  1880, 
p.  670,  c.  893. 

Action  on  undertaking;  objec- 
tion to  execution;  estoppel  as  to 
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possession.     Harrison  c.   Wilkin, 

78  N.  F.  390. 

RULES. 

No.  3.  (Office  address.)  Kilmer 
r.  Hathorn,  78  K  T,  228. 

No.  87.  (Judgment  against  infant 
not  mere  irregularity.)  Peck 
V.  0)ler,  20  Hun^  534. 
(Order  to  show  cause.)  People 
ez  rd.  Mayor  v.  Nichols,  79  N. 
Y,  582. 

No.  38.  (Non-enumerated  mo- 
tions.) People  ex  reL  Mayor 
v.  Nichols,  79  N.  Y,  582. 

No.  66.  (Separate  parcels.)  Hoff- 
man ft.  Burke,  21  Hun,  580. 

No.  89.  (Affidavit  for  ezamiiia 
tion.)  Robertson  v.  Russell, 
20  Bun,  248. 

No.  44.  (Notice  of  hearing.) 
People  ex  rd.  Mayor  «.  Nich- 
ols, 79  N,  Y,  582. 

SAFE  DEPOSIT  COMPANY. 

Power  to  loan.     Pratt  «.  Short, 

79  N,  Y,  437. 

SALES. 

Distinction  between  sale,  and 
performance  of  work  for  equitable 
assignment.  Southard  v.  Walsh, 
77  K  r.  801. 

Release  of  equitable  interest  dis- 
tinguished from  sale  of  goods. 
Harris  o.  Kasson,  79  N.  Y.  881. 

Optional  contract  partly  per- 
formed. Quick  V.  Wheeler,  78  N. 
Y.  800. 

Delivery  without  payment ;  effect 
of  foreign  law.  Comer  v.  Cun- 
ningham, 77  N,  Y.  891. 

What  ia,  by  sample.  Ames  o. 
Jones,  77  N.  Y.  614. 

Passing  of  title  under  contract  to 


malt  barley.  Tuthill  «.  Bogart, 
79  JT.  r.  215. 

Seller  induced  by  fraud  may  re- 
take. Stevens  v.  Brennan,  79  N. 
r.  254. 

Who  is  a  bona  fide  purchaser; 
burden  of  proof.     Ih. 

Waiver  of  delay  and  delivery. 
Bock  «.  Healy,  8  Daly,  156. 

Delivery  of  haystack,  under  stat- 
utes of  fraud;  time  of  payment. 
Hallenbeck  v.  Cochran,  20  Hun, 
416. 

Sale  of  stock  with  stipulation  to 
share  profits  of  advance.  Jones  v, 
Kent,  8  AVb,  N.  C.  800. 

SAVINGS  BANKS. 

Investments  of.  L,  1880,  p. 
245,  c.  184;  amending  L.  1875,  c. 
871,  I  26;  Z.  1880,  p.  428,  c.  287; 
amending  L,  1875,  c.  871,  §  26. 

Acts  of  secretary  affecting  lessees. 
West  Side  Savings  Bank  v.  New- 
ton, 8  Daly,  332. 

Payment  of  deposits  in  trust 
after  trustee's  death.  Boone  v. 
Citizens'  Savings  Bank,  21  Hun, 
285. 

Bond  to  supply  deficiency  in 
assets ;  consideration  for.  Htird  v. 
Kelly,  78  N.  Y.  588. 

Oral  agreement  to  hold  deposit  as 
security.  Van  Dyck  v.  McQuade, 
20  Hunj  262. 

SEAL. 

Presumptive  evidence  of  consid- 
eration. Best  V,  Thiel,  79  N.  Y. 
15. 

SECRETARY  OP  STATE. 

Custody  of  documents  and  seal. 
L,  1880,  p.  198,  c.  86;  amending 
R.  8.  pt»  1,  c.  8,  tit.  2,  §  1. 
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SERVICES. 

Promises  implied  from  request. 
Ross  V.  Hardin,  79  J\r.  T.  84. 

Breach  of  promise  to  pay  by 
TV  ill.  Bones  teel  v.  Van  Etten,  20 
Hun,  468. 

SERVICE  (AND  Pboof  op). 

Service  by  publication  after  de- 
fendant's death.  Dunning  v. 
Fisher,  20  Bm,  178. 

By  publication  in  action  for  tort. 
Clarke  v.  Boreel,  21  Eun,  594. 

Order  for,  when  sufficient.  Green 

V.  Squires,  20  Bun,  15. 

Substituted  service.  L,  1880,  p. 
755,  c.  535;  amending  Code  Ctv. 
Pro.  §485. 

Service  on  attorney  in  case  of 

contempt.     Walker  f>.  Walker,  20 

Bun,  400. 

SET-OFF. 

In  case  of  agency  for  undisclosed 

principle.   Pratt  v.  Collins,  20  Eun, 

126. 

SHERIFF. 

Duty  of  sheriff  as  to  levy  of  at- 
tachment against  copartner  on 
firm  property.  Atkins  «.  Saxton, 
77  JV:  r.  195. 

Action  for  false  return.  Mumper 

c.  Rushmore,  79  iV.  F.  19. 

Office  hours  and  holidays  in  New 
York.     L.  1880,  p.  280,  c.  154. 

Liability  in  replevin  for  wrong- 
ful levy  of  attachment;  fraudulent 
conveyance.  Deutsch  v.  Reilly,  8 
Daly,  182. 

Exoneration  of.  Douglas  o. 
Haberstro,  8  Abb.  N.  0.  280. 

SHIPPING. 

Construction  and  effect  of  cove- 
nants in  charter-party.  Hagar  v, 
Clark,  78  N.  T,  45. 


When  charter-party  does  not  re- 
lieve owner  from  responsibility  for 
act  of  crew,  and  when  charterer 
does  not  become  for  the  time  being 
the  owner.     Id. 

Power  of  master  to  contract. 
McPherson  t7.  Cox,  21  Hun,  493. 

Liability  of  personal  representa- 
tives of  part  owner.  Lunt  v.  Lunt, 
8  Abb,  if.  a  83. 

Consignee  may  select  elevator. 
Richmond  o.  Union  Steamboat  Co., 
8  Abb.  N.  C.  66. 

SPECIAL  PROCEEDING. 

What  is.  Marvin  «.  Marvin,  78 
M  r.  541 ;  Matter  of  Jetter,  Id, 
601. 

STATE  BOARD  OF  AUDIT. 

Practice  in.  People  v.  Denison, 
SAHb.I^.  €.  128. 

STATES. 

Not  liable,  even  on  counter- 
claim. People  V.  DeniBon,  8  Abb, 
IT.  C.  128. 

Creditor  of  other  States  may  as- 
sign to  attorney-general  to  aue.  JL, 
1880,  p.  440,  c.  298. 

STATUTE. 

Title  does  not  restrict  purpose. 

Sweet  V.  Buffalo,  &c.  Ry.  Co.,  79 

K  Y.  298. 

General  repealing  act  L.  1880, 
p.  367,  c.  245. 

Effect  of  repealing  act  and  Code. 
Peck  c.  Peck,  8  Abb.  N.  0.  400. 

When  subsequent  act  may  ahow 
that  a  prior  act  was  not  intended 
to  repeal  certain  other  act«.  Peo- 
ple exrel.  Stiner  «.  Morrison,  78  if. 
r.  84. 

Amendment  of  statute  of  limita- 
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tions.      Dubois  •  v.    Kingston,    20 
ffun,  500. 

Action  on  transaction  partly  pro- 
hibited. Pratt  «.  Short,  79  N,  T. 
437. 

STIPULATION. 

For  cokts  and  disbursements  of 
reference.  Rust  v,  Hauselt,  8  Alb, 
N.  C.  148. 

For  judgment  absolute  on  ap- 
peal. People  V.  Denison,  9  Abb. 
N,  C.  128;  Rust  9.  Hauselt,  Id, 
148. 

Relief  against.  Conner  v.  Bel- 
den,  8  Daly,  257. 

STOCK. 

Straddle  contract  for.  Harris  v. 
Tumbridge,  8  Abb,  N.  C,  291. 

Agreement  to  share  profits  of 
advance.  Jones  v,  Kent,  8  Alb,  N, 
O,  300. 

SUBMISSION    OF    CONTRO- 
VERSY. 

Laches  in  accepting  offer.  Cernes 
«.  Wilkin,  79  N.  Y,  129. 

SUBSCRIPTIONS. 

Signature  in  fictitious  name. 
Union  Hotel  Co.  «.  Hersee,  79  N, 
r.  454. 

SUMMARY  PROCEBDINGS. 

Designation  of  district  in  city  of 
New  York.  People  ex  rel,  Duchard  t 
9,  Kelly,  20  Hun,  549. 

Under-tenant  necessary  party. 
Croft  f).  King,  8  Daly,  265. 

Dispossession  from  furnished 
house,  injunction  to  restrain.  Arm- 
strong o.  Cummings,  20  ffun,  818; 
S.  C,  more  fully,  in  58  How,  Pr, 
381. 

Vol.  XIV.— 88 


SUPMtlNTENDENT    OP    PUB- 
LIC WORKS. 

Powers  of.  X.  1880,  p.  708,  c. 
498. 

SUPERVISORS. 

Power  to  appoint  superintend- 
ents of  poor.  People  ex  rel,  Hal- 
field  V,  Comstock,  78  K  T.  356. 

Power  to  order  refunding  of 
taxes.  Williams  v.  Supervisors,  78 
N,  Y,  561;  Matter  of  New  York 
Catholic  Protectory,  77  iV.  7.  842; 
afilrming  8  Hun,  91. 

Correction  of  assessments.  Mat- 
ter of  Ulster  County  Savings  Bank, 
20  Hun,  481. 

Powers  as  to  bridges.  L,  1880,  p. 
464,  c.  820;  amending  L,  1875,  c 
482,  §  1,  subd.  5. 

Apportionment  of  bonded  deb*» 
on  formation  of  new  towns.     L 
1880,  p.  500,  c.  336;  amending  L. 
1849,  c.  194,  and  repealing  L,  1870 
c.  597. 

Powers  as  to  laying  out  streets. 
L,  1880,  p.  546,  c.  365;  amendinf. 
L,  1875,  c.  482,  §  1,  subd.  9. 

Power  to  designate  number  of 
certain  of&cers.  L,  1880,  p.  714, 
c.  504;  amending  L.  1875,  c.  482, 
§  1,  subd.  27. 

Powers  as  to  registration  of  mar- 
riages, births  and  deaths;  removal 
of  bodies;  fire  departments;  in- 
fectious diseases.  JL.  1880,  p.  722, 
c.  512;  amending  L,  1875,  c.  482, 
§  1,  by  adding  subds.  31,  35. 

Resolutions  of,  as  evidence  of 
employment  of  janitor.  Conway  o. 
Mayor,  &c.  of  N.  Y.,  8  Daly,  306. 

Conclusive  effect  of  audit;  effect 
of  fraud.  Brennan  v.  Mayor,  &c. 
of  N.  Y.,  8  Daly,  426. 

SUPPLEMENTARY   PROCEED- 
INGS. 

Order  for  application  by  third 
person;    action    barred    thereby. 
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Schrauth   v.    Dry   Dock    Savings 
Bank,  8  Daly,  106. 

Right  of  representative  of  de- 
ceased creditor.    Pardee  v,  Tilton, 

20  Euriy  76.     Part  of  opinion  in  6. 
C,  in  58  Bmo.  iV.  476. 

Order,  before  whom  returnable. 
Bank  for  Savings  v.  Ilope,  8  Daly, 
816. 

Original  judgment,  when  im- 
peachable. Diossy  V,  West,  8  DcUy, 
298. 

Second  examination,  when 
proper.     Grocers*  Bank  v.  Bayaud, 

21  Hun,  203. 

Second  examination  not  allowed 
but  for  cause.  Canavan  v.  Mc- 
Andrew,  20  Hun,  46. 

Discretionary  power  to  appoint 
second  receiver  on  allegation  of  col- 
lusion in  first  appointment.  Con- 
nolly V.  Kretz,  78  K  T,  620. 

Receiver's  action  of  replevin. 
Campbell  ^,  Fish,  8  Daly,  162. 

Receiver's  power  to  bring  a  cred- 
itor's action.  Underwooti  «.  Sut- 
cliffe,  21  Hun,  357. 

Receiver  cannot  enforce  result- 
ing trust.  Underwood  v.  Sutcliffe, 
77  N,  T,  58;  reversing  10  Hun, 
453. 

SUPREME  COURT. 

Jurisdiction  not  to  be  limited  by 
statute.  People  ex  rel.  Mayor  v. 
Nichols,  79  JV.  T.  582. 

Necessary  concurrence  of  justices 
at  general  term.  Matter  of  Kings 
County  Elev.  R.  R.,  78  N.  T.  888. 

Stenographers  in  first  district. 
L.  1880,  p.  166,  c.  64. 

Contract  for  publication  of  re- 
ports. Little  1^.  Banks,  20  Hun, 
143. 

SURROGATES'  COURTS. 

Disqualification    of     surrogate ; 


duties  upon  accounting  by  execu- 
tors, &c. ;  jurisdiction.  Wigand  o. 
Dejonge,  8  Ahb.  Nl  C.  260. 

Effect  of  orders  and  decrees  of 
surrogate  of  New  York.  Bearns  «. 
Gould,  77  if.  F.  455.  See  mem- 
orandum of  another  decision,  LL 
595. 

Jurisdiction  of  surrogate  in  New 
York  presumed.  Beams  o.  Gk>uld, 
8  Daly,  384. 

Section  829  of  Code  of  Civil  Pro- 
cedure as  to  transactions  with  de- 
cedent, applies  in  surrogates'  courts. 
Schoonmaker  v.  Wolford,  20  Hten, 
166. 

TAXES. 

Time  for  delivery  of  assesnnent 
rolls.     L.  1880,  p.  402,  c.  269. 

No  lien  till  confirmation.  Wash- 
ington Heights  M.  £.  Ch. «.  Mayor, 
Ac.  of  N.  Y.,  20  Hun,  297. 

Assessments  of  lands  of  an  estate. 
Trowbridge  v.  Horan,  78  N,  T. 
439. 

Assessment  on  exempt  property; 
foreign  capital,  &c. ;  order  to  re- 
fund. Williams  v.  Supervisors,  78 
N,  r.  661. 

Assesunents  on  banks.  X.  1880, 
p.  249,  c.  140. 

Appeals  under  equalization  law. 
L.  1880,  p.  192,  c.  80. 

On  banks  and  l}anking  capital. 
L,  1880,  p.  888,  c.  696. 

On  corporations,  joint  stock 
companies  and  associations.  X. 
1880,  p.  763,  c.  642. 

Interest  on,  when  returned  un- 
collected.    L.  1880,  p.  662,  c.  44a 

Certiorari  to  review  assessment. 
L.  1880,  p.  402,  c.  269. 

Powers  of  supervisors  to  refund; 
power  of  county  court  Matter  of 
New  York  Catholic  Protectory,  77 
N.  T.  342;  affirming  8  Hun,  91. 

Canceling  void  assessment.  Mat* 
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ter  of  Ulster  County  Savings  Bank, 
20  Bun,  481. 

TELEGRAPH  COMPANIES. 

Cannot  erect  line  along  railroad. 
'New  York,  Ac.  R.  R.  Co.  t.  Cen- 
tral Union  Tel.  Co.,  21  JTun,  261. 

Liability  for  fall  of  pole.  Allen 
V.  Atlantic  &  Pacific  Tel.  Co.,  21 
Huny  22. 

TENANTS  IN  COMMON. 

Remedy  for  refusal  of  share. 
Stall  V,  Wilbur,  77  N.  F.  158. 

TENDER, 

After  sale  by  loan  commissioners. 
Thompson  v.  Commissioners,  79  ilT. 
T.  54. 

TOWN  AUDITORS. 

Must  pass  specifically  upon  items. 
People  ex  rel,  Thurston  «.  Auditors, 
20  Hun,  150. 

TOWING. 

Business  of,  regulated.  L.  1880, 
p.  571,  c.  395. 

TRADE-MARK. 

Personal  name,  as.  England  o. 
New  York  Publishing  Co.,  8  2?aZy, 
875. 

Title  of  book.  Potter  v,  Mc- 
Pherson,  21  Hun,  559. 

TRAMPS. 

Arrest  and  punishment  of.  L, 
1880,  p.  290,  c.  17«. 

TRESPASS. 

Dispossessing  under-tenant  not 
a  party  is.  Croft  v.  King,  8  Da^i/j 
265. 

TRIAL. 

At  special  term,  at  circuit.  Kel- 
Imn  V.  Durfoo,  78  iV.  F.  484. 


Place  of;  change  of  venue;  Code 
Civ.  Pro.  §  986.  Gifford  c.  Town 
of  Gravesend,  8  Ahb.  N,  C,  246. 

By  jury  in  counter-claim  in  action 
for  accounting.  Cook  v.  Jenkins, 
79  N.  r.  575. 

Infants'  waiver  of  trial  by  jury. 
People  exrd,  Sammons  «.  Wandell, 
21  Hun,  515. 

Preference  of  insurance  cause. 
Wells  «.  Watertown  Fire  Ins.  Co., 
21  Bun,  409. 

Postponement  for  absence  of  wit- 
ness ;  for  pendency  of  civil  action. 
Eighmy  v.  People,  79  N.  7,  546. 

Remedy  for  refusal  to  postpone 
for  absence  of  witness.  Giraudat 
V.  Eorn,  8  Daly,  406. 

When  objection  to  pleading  must 
be  taken  before  the  evidence  is  in. 
Rector  v.  Clark,  78  ilT.  T.  21. 

The  point  that  a  transfer  is 
fraudulent  as  to  creditors  must  be 
raised  on  the  trial.  Castle  v.  Lewis, 

78  JT.  r.  181. 

Right  to  open  and  close  in  action 
on  sale.  Penrhyn  Slate  Co.  «. 
Meyer,  8  Daly,  61. 

Order  of  proof  discretionary  with 
trial  court.  Platner  v,  Platner,  78 
N.  r,  90,  97. 

Production  of  evidence  adduced 
before  grand  jury.  Eighmy  v. 
People,  79  N.  T.  546. 

Discretion  as  to  extended  exam- 
ination of  witness.  Cowing  v, 
Altman,  79  if.  F.  167. 

Form  of  objection  to  competency, 
of  evidence.     Churcli  v,  Howard, 

79  JV.  F.  415. 

Repetitions  of  objections  to  evi- 
dence not  necessary.  Church  v. 
Howard,  79  if.  F.  415. 

Renewed  objection  and  renewed 
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question.  Wagner  y.  Jones,  77  if. 
r.  590. 

Renewed  objection  for  renewed 
question.  Schoonmakcr  «.  Wol- 
ford,  20  Htui,  166. 

Documents  produced  not  neces* 
sarily  to  be  put  in  evidence.  Stape 
0.  People,  21  Hun^  890. 

When  the  fact  of  the  occurrence 
of  a  conversation  is  relevant.  Plat- 
ner  v.  Platner,  78  K  F.  90,  100. 

Remedy,  when  immaterial  evi- 
dence has  been  received.  Platner 
V.  Platner,  78  K.  T,  90,  101. 

Remedy,  when  a  witness  has 
given  a  non-responsive  answer  to  a 
proper  question.  Platner  v.  Plat- 
ner, 78  JT.  jr.  90,  102. 

Objection  to  evidence,  when 
cured  by  subsequent  evidence. 
CJowley  V,  People,  8  Alb.  JV.  (7.  1. 

New  evidence  in- rebuttal  Mar- 
shall «.  Davies,  78  N.  T.  414. 

In  rebuttal,  in  action  for  price  of 
goods.  Bancroft  v,  Sheehan,  21 
Hun,  550. 

Findings,  where  there  is  no  evi- 
dence, must  follow  allegations. 
Bonn  V.  Steiger,  21  Hun,  219. 

Request  to  direct  verdict.  Koeh- 
ler  V.  Adler,  78  If.  T.  287. 

Ground  for  exception  for  refusal 
to  find.  Stewart  v.  Morss,  79  If. 
r.  629. 


Challenge  to  the  array.  Pierson 
V.  People,  79  If.  Y.  424. 

Omission  to  instruct  jury  in 
criminal  case.  Buel  v.  People,  78 
If.  T.  492. 

TRUST. 

Requisites  of  instrument  to  create. 
Donovan  v.  Van  Do  Mark,  78  If. 
r.  244. 


Assignment  in  trust  for  benefit  of 
creditors,  and  for  distribution  after 
grantor's  death.  Bennett  o.  Gar- 
lock,  79  If.  r.  802. 

Assignment  for  creditors.  Heer- 
mans  v.  Burt,  78  N.  T.  259. 

Appropriation  by  bank  of  specific 
fund.  People  v.  Merchants'  A  Me- 
chanics' Bank,  78  If.  T.  269. 

Bank  holding  security,  a  trustee. 

Watts  V.  Shipman,  21  Hun,  598. 

For  societies  of  friends.  L.  1880, 
p.  502,  c.  337. 

Stipulation  for  consent  of  third 
person.  Matter  of  Vanderbilt,  20 
Hun,  520. 

Action  by  one  of  several  trustees ; 
right  of  appeal;  motion  and  order; 
ex  parte  leave  to  appeal.  Bockes 
9.  Hathorn,  78  N,  T.  222. 

Liability  of  trustee  for  loss  on 
investments.  Chesterman  «.  Ey- 
land,  8  Ahb.  If.  0.  92. 

Buying  in  for  benefit  of  cestui 
que  trust.  Chesterman  v.  Eyiand, 
8  Abb.  If.  C.  92, 

Commissions  of  trustees.  HaU 
V.  Hall,  78  If.  r.  535. 

UNDERTAKING. 

On  appeal,  what  is  signature  of. 
Weisbrod  v.  Marquardt,  8  Alh.  If, 
O.  248. 

On  discharge  of  attachment,  ac- 
knowledged or  justified  before  at- 
torney. Bliss  V.  Molter,  8  Abb.  If. 
0.  241. 

USAGE. 

Of  stock-brokers,  when  binding 
on  customer.  Harris  v.  Tumbridge, 
8  Abb.  If.  C.  291. 

USURY. 

Oral  evidence  of  negotiations. 
Fellows  V.  Wallace,  8  AJbb.  N.  0. 
351. 
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Evidence  that  transactioa  was 
loan ;  effect  of  new  contract.  Gray 
«.  Green,  77  ilT.  F.  615;  reversing 
12  Hun,  598. 

In  inter-Btate  negotiable  paper. 
Wayne  County  Savings  Bank  ij. 
Low,  8  Alb.  N,  G,  390. 

Evidence  to  establish,  in  bond 
and  mortgage.  Sickles  t.  Flan- 
agan, 79  N.  r.  224. 

In  transfer  of  accommodation 
note  as  collateral.  Berenbroick  o. 
Stephens,  8  Daly,  249. 

Paintiff  cannot  prove  or  recover 
original  debt,  unless  pleaded. 
Hansee  v.  Phinney,  20  Hun,  158. 

VARIANCE. 

In  names  of  third  person,  in  in- 
dictment. Cowley  V.  People,  8 
AVb.  N.  0,  1. 

VENDOR  AND  PURCHASER. 

Stipulation  to  pay  vendor's  share 
of  profits  of  advance.  Jones  «. 
Kent,  8  Ahb,  N.  C.  300. 

Remedy  in  case  of  stipulation  as 
to  outstanding  adverse  claim. 
Ryerson  v,  Willis,  8  Daly,  462. 

When  purchaser  may  recover 
amount  paid,  under  a  mutual  mis- 
take as  to  quantity,  after  accepting 
a  deed.  Paine  «.  Upton,  21  Hun, 
806. 

Relief  against  mistake  in  quan- 
tity, even  after  execution  of  deed. 
Paine  v.  Upton,  21  Hun,  306. 

Right  to  covenant  in  deed;  waiv- 
er; damages;  description  of  prem- 
ises. Bigler  v.  Morgan,  77  N.  T, 
812. 

Vendor's  lien  lost  by  proving 
claim  in  bankruptcy  as  unsecured. 
Johnson  v,  Dickinson,  78  N.  T, 
42. 


Waiver  of  vendor's  lien.  Hazel- 
tine  V,  Moore,  21  Hun,  355. 

VENUE. 

Change  of;  Code  Civ.  Pro.  §  986; 
place  of  trial.  GilTord  v.  Town  of 
Gravesend,  8  AJUb.  N.  (7.  246. 

VERIFICATION. 

By  one  of  several  commissioners. 
Matter  of  Kings  County  Elev.  Ry. 
Co.,  20  Hun,  217. 

VILLAGES. 

Necessary  area.  £.  1880,  p.  166, 
c.  64. 

Village  elections.  Z.  1880,  p. 
706,  c.  496;  amending  L.  1870,  c. 
291,  tit.  2,  §  15. 

Election  inspectors  in.  Z.  1880, 
p.  159,  c.  56. 

Fire  department  in.  X.  1880,  p. 
269,  c.  144;  amending  Z.  1870,  c. 
291,  tit.  3,  §  5. 

Owners  making  sidewalks.  X. 
1880,  p.  438,  c.  292;  amending  L, 
1870,  c.  291,  tk.  3. 

Construction  of  sidewalks;  street 
improvements.  L,  1880,  p.  610,  c. 
422;  amendMig  '£.  1870,  c.  291, 
tit.  3,  §§  4,  6. 

Discontinuance  of  incorporation. 
Z.  1880,  p.  294,  c.  172;  amending 
Z.  1847,  c.  426,  §  90. 

Costs  in  criminal  cases.  Z.  1880, 
p.  359,  c.  235. 

WAIVER. 

Need  not  be  based  on  new  agree- 
ment or  estoppel.  Titus  v.  Glens 
Falls  Ins.  Co.,  8  A}ib,  K  C.  315. 

By  acceptance  of  costs  not  re- 
vocable. Platz  V,  City  of  Cohoes, 
8  Abb.  ilT.  0.  393. 

WAREHOUSEMEN. 

Effect  of  absolute  refusal  to  de- 
liver. Golden  v.  Romer,  20  J5tm, 
438. 
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WAREHOUSE  RECEIPT. 

Issaed  to  one  not  owner.  Collins 
e.  Ralli,  20  Hun,  246. 

Negligence  in  not  inquiring, 
where  bonded  '  warehouse  receipt 
for  whisky  is  purchased  more  than 
a  year  from  date.  Van  Schoon- 
hoven  «.  Curley,  21  Hun,  206. 


WATER-COURSE. 

Right  of  drainage  into.  Noonan 
«.  Albany,  79  ilT.  F.  470. 

Liability  for  interruption.  Bul- 
lard  «.  Saratoga,  &c,  Mfg.  Co.,  77 
IT.  T.  625;  affirming  18  Sun,  48. 

HlQHWATB. 

WILL. 

Formalities  of  execution ;  revoca- 
tion by  marriage.  Brown  v,  Clark, 
77  N.  T.  369;  affirming  16  Hun, 
559. 

Evidence  of  execution ;  executor 
competent  witness:  Rugg  v.  Rugg, 
21  Sun,  888. 

Evidence  of  unsoundness;  of  un- 
due influence.'^  Coit «.  Patchen,  77 
Jf.  T.  588. 

Creation  of  trust  by.  Donovan 
«.  Van  De  Mark,  78  JV.  F.  244. 

Illegal  suspension  of  power  of 
alienation.  Monarque  v.  Monarque, 
8  Ahb.  If.  C.  102. 

Suspension  of  power  of  alien- 
ation ;  accumulation ;  express 
trust;  power,  in  trust.  McGrath 
«.  Van  Stavoren,  8  Daly,  454. 

Equitable  conversion,  how  ef- 
fected; absolute  ^ower  of  disposi- 
tion. Flanagan  o.  Flanagan,  8  AUb. 
N.  a.  418. 

Election  to  defeat  equitable  con- 
version. Prentice  «.  Janssen,  79  K 
T.  478. 

Conversion    without   imperative 


power.    Power  €.  Cassidy,  79  iT.  T. 
608. 

Lapse  by  conversion  by  testator. 
Dowd'8  Will,  8  AVb.  N.  C.  118. 

Rules  of  interpretation  of  resid- 
uary clause.  Kerr  o.  Dougherty, 
79  K  y.  827. 

Successive  inconsistent  clauses. 
Monarque  e.  Monarque,  8  AVb,  K. 
C.  102. 

What  words  give  a  fee.  Houns- 
lea  f).  Hand,  21  Hun,  251. 

Power  conferred  on  executors  to 
designate  beneficiaries.  Power  «. 
Cassidy,  79  N.  T.  602. 

Meaning  of  *  *  children.''  Gtelston 
«.  Shields,  78  N.  T.  275. 

Meaning  of  survivor.  Kelso  «. 
Lorillard,  8  Daly,  300. 

Restriction  of  corporation  as  to 
taking  by;  the  act  of  1860,  and  act 
of  1848,  sustained.  Eerr  o.  Dough- 
erty, 79  N.  T,  827. 

Residue;  limit  on  bequests  to 
cor|)orations.  Dowd's  Will,  %Alb. 
N,  C.  118. 

Effect  of  the  Pennsylvania  act  aa 
to  time  of  bequests  to  religious 
uses,  &c.  Kerr  r.  Dougherty,  79 
N.  r.  827. 

An  unincorporated  voluntary  as- 
sociation is  incapable  of  taking. 
First  Presbyterian  Society,  &c.  v. 
Bowen,  21  Hun,  889. 

Acceptance  of  legacy  binds 
legatee  by  conditions.  Caulfield  o. 
Sullivan,  21  Hun,  227. 

Legacies  charged  on  real  estate. 
Manson  o.  Manson,  8  Abb,  JV.  (7. 
128. 

Power  to  sell  on  consent  of  third 
person.    Hamilton   v.  New  York 
Stock  Exchange  Building  Co.«  20 
Hun,  88. 
Devise  to   children,   with   gift 
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over  to  issue.  Wylie  v.  Lockwood, 
20  ^un,  877. 

Creation  of  tenancy  in  common 
or  joint  tenancy.  Lane  «.  Brown, 
20  Bun,  882. 

Promise  to  pay  by  will.  Bone- 
steel  V.  Van  Etten,  20  Buriy  468. 

Action  for  construction.  Mon- 
arque  v.  Monarque,  8  Abb,  If,  0. 
102. 

WITNESS. 

Competency  of  husband  or  wife. 
L.  1880,  p.  274,  c.  149;  amending 
Code  Civ.  Pro.  §  831. 

Physician^s  testimony  to  his  ob- 
servation of  his  patient.  Pierson 
9.  People,  79  if.  T.  424. 

Privileged  communication  to 
physician.  Edington  v.  iBtna 
Life  Ins.  Co.,  77  N,  T.  564;  revers- 
ing 13  Hun,  548. 

Surveyor's  oath  to  standards. 
McManus  v,  Gavin,  77  N,  T,  36 ; 
affirming  8  Daly,  871. 

Competency  of  party,  although 
examined  before  trial.  Misland  f>. 
Boynton,  79  N,  t,  630. 


Examination  of  party  not  allowed 
unices  party  of  record.  Seeley  o. 
Clark,  78  N,  T.  220. 

Examination  of  corporate  officer; 
and  production  of  books.  Boor- 
man  9.  Atlantic,  &c.  R.  K.  Co.,  78 
Jf.  T.  599. 

Szamination  of  parties  in  case  of 
corporation.  L.  1880,  p.  755,  c. 
r)86;  amending  Code  Civ.  Pro. 
I  872,  subd.  7. 

Affidavit  for  examination  before 
trial  must  show  nature  of  defense, 
and  necessity.  Robertson  v.  Rus- 
sell, 20  Hun,  243. 

Affidavit  for  examination  of 
party  need  not  promise  to  use  testi- 


mony. Brisbane  v,  Brisbane,  20 
Huf^  48. 

Judge,  not  court,  to  make  order 
for  examination  of  party.  Heishon 
9.  Knickerbocker  Life  Ins.  Co.,  77 
N.  T,  278;  reversing  45  5tf;>0r.  Ct. 
{J,  d  8,)  34. 

Examination  before  trial  only 
limited  by  issues.  Harrold  v.  New 
York  Elev.  R.  R.  Co.,  21  JSun, 
268. 

Order  for  examination  before 
trial;  served  personally.  Tebo  v. 
Baker,  77  JV.  7.  33. 

Cogency  of  party^s  testimony. 
Nicholson  V.  Conner,  8  DcUy^  212; 
Eleventh  Ward  Savings  Bank  v. 
Hay,  Id.  828. 


Examination  of  interested  party 
against  executor,  &c.  Miller  v, 
Montgomery,  78  ilT.  T.  282. 

Various  points  as  to  incompe- 
tency under  section  829, — deter- 
mined. Church  0.  Howard,  79  N, 
T,  415. 

Declaration  of  deceased,  when  in- 
competent under  section  399  of 
Code.  Foote  v.  Beecher,  78  JV.  7. 
155. 

Who  interested,  within  section 
829  of  the  Code  of  Civil  Procedure. 
Ciiurch  V,  Howard,  79  iV.  7.  415. 

Surety  on^cxecutor^s  bond  inter- 
ested in  accounting,  and  incompe- 
tent. Miller  v,  Montgomery,  78  JV. 
7.  282. 

Executor  protected  before  pro- 
bate by  section  8%9.  Schoonmaker 
«.  Wolford,  20  Eun^  166. 

Interested  witness  may  testify  to 
what  be  observed,  of  deceased,  as 
distinguished  from  communica- 
tions between  them.  Holcomb  o. 
Holcomb,  20  Buuj  156. 
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Opening  door  to  examination  as 
to  transaction  with  deceased. 
Mcrritt  «.  Campbell,  79  iT.  T.  625 ; 
Ballou  V.  Ballou,  78  Id,  825. 

Curing  erroneous  admission  of 
testimony  to  transaction  with  de- 
ceased. Trow  e.  Shannon,  8  Dcdy^ 
289. 

Incompetent  testimony  with  de- 
ceased  not  ground  for  reversal,  if 
wholly  immaterial.  Fonner  is, 
Johnson,  78  N,  T,  617. 


Cross-examination,  andre-direct. 
People  V,  Cox,  21  JTun,  47. 

Facts  not  material  brought  out 
on  cross-examination  not  to  be  con- 
tradicted :  claim  of  privilege ;  tes- 
timony of  accomplice.  Stape  v. 
People,  21  Hun^  899. 

Irresponsive  answer;  conjecture 
instead  of  knowledge.  Ryan  «. 
People,  79  N,  T.  598. 

Inquiry  as  to  intent.  Blaut  «. 
Gablor,  77  N,  T,  461. 

May  testify  to  belief  and  intent. 
West  V,  First  National  Bank,  20 
Hun^  408. 

Question  as  to  fraudulent  intent. 
Blaut  V.  Gabler,  8  Do^,  48. 

Testifying  to  impression;  proper 


time  for  proving   contradictionB. 
Wilder  d.  Peabody,  21  Hwi^  876. 

Testimony  as  to  proper  manner 
of  blasting.  Koster  v,  Noonan,  8 
Daly,  281. 

To  value  of  goods;  memorandum 
put  in  evidence.  Howard  «.  Mc- 
Donough,  77  jy.  Y,  592. 

Memorandum  of  articles  con- 
verted. Howard  v,  McDonough,  8 
Daly,  865. 

Putting  memoranda  in  evidence. 
Wightman  v.  Overhiser,  8  Daly^ 
282. 

Knowledge  of  director  compe- 
tent against  corporation.  West  v. 
First  National  Bank,  20  Han,  408. 

Kight  of  explanation.  Merritt 
f>,  Campbell,  79  K  T,  625. 


Credibility,  how  impaired. 
Koehler  c.  Adler,  78  JjT,  T,  287. 

On  trial  of  indictment  of  assault 
may  be  interrogated  as  to  his  own 
indictment.  Ryan  «.  People,  79 
N,  T.  598. 

Collateral  answers  conclusive. 
Eirkpatrick  v.  New  York  Central, 
Ac.  R  R.  Co.,  79  N.  T,  240. 

YONEIERS. 
See  MumoiPAii  CoBPoaiLTioin. 


ERRATA^ 


On  p.  447,  for  *<  extra-moral  *'  read  'Mntra-muraL*^ 

On  p.  448,  for  ^HmpedJimatium  cZfotncif"  read  ^*  impMrnmlum 


